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CONSTITUTIONAL  LAW. 


CHAPTER  I. 
INTRODUCTrON. 

§  I.  The  United  States  Constitution.— Tlie  adoption  of  the 
United  States  Constitutiou  marked  tlie  opening  of  a  new  era 
in  the  World's  legal  history.  Its  underlying  prineiple  stands 
as  the  second  great  contribution  by  tlie  Anglo-Saxon  race  to 
tlie  progress  of  political  science.  The  Englisli  statesmen  of  tlie 
thirteenth  century  did  away  with  the  seeming  ineompatal)ility 
between  free  -government  and  extended  areas  by  tlie  ereatiou 
of  representative  legislative  assemblies.  It  remained  for  tlieir 
descendants  in  a  new  continent  five  centuries  later  to  crown  this 
work  by  proclaiming  the  principle  that  wliile  in  large  e()untri(\< 
iirdinary  legislation  must  of  necessity  be  delegated  to  repre- 
sentatives of  the  people,  the  fundamental  principles  of  govern- 
ment nmst  be  the  work  of  the  people  themselves. 

Such  fundamental  principles  are  contained  in  a  constitution, 
and  where  the  true  principles  of  Constitutional  law  are  ap[)r(»- 
ciated,  such  principles  must  be  beyond  the  reach  of  ordinary 
legislative  enactments,  ^'The  security  of  a  j)eople  against  the 
misconduct  of  their  rulers  must  lie  in  the  frequent  recurrence  to 
first  principles,  and  the  imposition  of  adequate  const ituti(mal 
restrictions."*     "Constitutional  mandates  are  inii)erative,"-  and 

'  Johnson,     J.,     in     Fletcher     v.  =  Brewer,     J.,     in     Fairbank     v. 

Peck,  6  Cranch,  144.  United  States,  181  U.  S.  291. 
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*'it  is  quite  clear  that  legislation  cannot  abridge  a  constitutional 
privilege."* 

From  its  nature  the  proper  scope  of  a  Constitution  is  confined 
to  the  fundamentals.  "A  Constitution,  from  its  nature,  deals  in 
generals,  not  in  detail.  Its  framers  cannot  perceive  minute  dis- 
tinctions which  arise  in  the  progress  of  the  nation,  and  therefore 
confine  it  to  the  establishment  of  broad  and  general  princi- 
ples.* "A  Constitution  must  necessarily  be  an  instrument  which 
enumerates  rather  than  defines,  the  powers  granted  by  it.'"^ 

Within  the  limits  of  all  the  territory  which  owns  the  author- 
ity of  the  United  States  Government,  the  supreme  law  is  the 
Constitution  of  the  United  States.  The  Federal  Government 
is  created  by,  and  exists  only  in  virtue  of  this  instrument.  The 
State  governments,  while  older  than  this  Constitution,  and  in 
certain  respects  independent  of  it,  are  still  obliged  to  recognize 
it  as  the  supreme  law  of  the  land,  and  to  allow  all  matters  con- 
cerning their  relations  with  the  central  government  to  be  regu- 
lated by  its  provisions.  Over  the  territory  belonging  to  the 
United  States  the  authority  of  the  Constitution  is  absolute." 
As  the  first  successful  national  written  Constitution,  that  of  the 
United  States  has  served  as  a  model,  during  the  past  century, 
to  the  constitutional  conventions  of  many  countries.  Before, 
liowever,  treating  further  of  the  Constitution  of  the  United 
States  it  is  necessary  to  consider  briefly  the  nature  and  origin 
of  constitutions  in  general. 

§  2.  Origin  of  the  Name. — The  use  of  the  word  constitu- 
tion, in  its  Latin  form  of  Constitutiones,  dates  back  to  the 
beginning  of  the  Christian  era.  The  early  signification  of 
the  term  differed  widely,  however,  from  the  meaning  at- 
tached to  it  at  the  present  day.  A  new  word  w^as  needed  to 
designate  those  decrees  of  the  P^mperor  which,  during  the 
reign  of  Augustus  began  to  have  the  force  of  law^s,  for  the 
purpose  of  distinguishing  them  from  the  laws  passed  by  the 

■  lilatchford,   J.,   in   Counselman  '  Howard,  450. 

V.  Hitchcock,  142  U.  S.  585.  'Certain  portions  of  the  Consti- 

*  Marshall,  C.  J.,  in  U.  S.  Bank  tution   are   only  applicable  within 

V.  Deveaiix,  5  Cranch,  87.  the     boundaries     of     the     sever*) 

•Grier,  J.,   in   Passenger   Cases,  States. 
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comitia  tribuna^  councilium  tributum  plebis  or  other  popular 
assembliee.  To  these  decrees  the  term  Constitutiones  was 
applied.^ 

During  the  middle  ages  we  begin  to  find  the  word  used  in 
English  law  in  a  manner  somewhat  resembling  the  present  use 
of  the  word  "statute."  It  seems,  however,  to  have  been  reserved 
for  laws  of  unusual  importance ;  laws,  for  instance,  which  were 
to  determine  and  limit  the  extent  of  power  of  certain  bodies, 
courts  or  ofiSces.  The  most  famous  historical  illustration  of  this 
use  of  the  word  is  to  be  found  in  the  case  of  the  Constitutions 
of  Clarendon,  a  document  of  sixteen  clauses,  forced  upon  the 
Church  by  Henry  II  in  1164,  which  fixed  the  jurisdiction  of 
the  ecclesiastical  courts  of  England.* 

§  3.  Early  American  Constitutions.— It  is  in  America  that 
we  find  the  earliest  instance  of  anything  approaching  to  Consti- 
tutions in  the  most  modem  sense  of  the  word.     The   Third 


' ' '  The  generic  name  of  consti- 
tutions embraces  all  the  acts  of  the 
emperor,  but  thej  must  be  divided 
into  three  distinct  classes:  First, 
^  the  genial  ordinances  spontane- 
onsly  promulgated  by  the  emperor 
(edicta);  second,  the  judgments 
rendered  by  him  in  cases  which  he 
decided  in  the  tribunal  (decreta) ; 
third,  the  acts  addressed  by  him  to 
various  persons,  as,  for  example, 
to  his  lieutenants  in  the  provinces ; 
to  the  inferior  magistrates  of  the 
eity;  of  the  praetor,  or  proconsul, 
who  interrogated  him  on  any 
doubtful  point  of  law;  to  private 
individuals,  who  petitioned  him  in 
any  circumstance  whatever  (man- 
data,  epistals,  rescripts).  Of  these 
eonstitotions  some  were  general 
and  had  universal  application; 
others  were  particular,  and  only 
had  reference  to  the  cases  and  to 
the  persons  to  whom  they  were  ad- 
dressed.    But  here  two  questions 


require  consideration:  at  what 
epoch  did  the  imperial  constitu- 
tions take  their  rise,  and  upon 
what  authority  were  they  based! 

**Some  writers  date  their  rise 
from  the  epoch  of  Adrian,  on  the 
ground  that,  before  that  time,  the 
law  appears  to  have  been  depend- 
ent entirely  on  plebiscita  and  sen- 
atus-coiisulata.  The  most  ancient 
constitution  which  we  meet  with 
in  Justinian  's  collection  does  in  ef- 
fect belong  to  the  time  of  Adrian, 
but  everything  goes  to  show,  and 
it  i|  generally  agreed,  that  the 
origin  of  the  constitution  must  bo 
ascribed  to  an  earlier  period,  even 
as  far  back  as  the  time  of  Au- 
gustus.** Ortolan's  History  of  Ro- 
man Law,  Sec.  350  and  351. 

•For  an  account  of  the  consti- 
tutions 01  Clarenden,  see  Pollock 
and  Maitland's  History  of  English 
Law,  Vol.  1,  page  104,  1st  ed. 
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Virginia  Colonial  Charter,  dated  July  21,  1G21,  wsls  entitled 
"An  Ordinance  and  Constitution  of  the  Treasurer,  Council  and 
Company  in  England,  for  a  Council  of  State  and  General  As- 
sembly." 

The  thirteen  colonies,  after  the  Declaration  of  Independence, 
began  to  apply  this  word.  Constitution,  to  those  instruments 
adopted  by  them,  as  the  foundation  for  their  governments.  This 
use  of  the  word  was,  however,  still  so  much  of  an  innovation 
that  many  of  the  colonies  seem  to  have  thought  it  necessary  to 
explain  it,  even  in  the  title  itself;  and  so  after  the  word  Con- 
stitution, there  follows  the  plirase  *^0r  form  (or  system,  or 
plan)  of  government."  With  tlie  adoptiim  of  tlie  Constitution 
of  the  Vnited  States  (1787-88),  the  use  of  the  word  in  its  pres- 
ent meaning  became  established. 

§  4.  Definition  of  a  Constitution. — A  definition  of  a  Con- 
stitution in  the  modern  sense  of  the  word  is  a  matter  of 
some  difficulty,  mainly  on  account  of  the  difference  between 
existing  Constitutions.  A  Constitution  is  a  fundamental 
body  of  laws  adopted  by  the  sovereign  power  of  the  State, 
to  serve  as  a  foundation  for  its  government.^     Authorities 


'  The  following  are  among  tho 
(lofinitions  of  constitutions,  which 
have  boon  given:  *'By  the  Con- 
stitution of  a  country  is  meant  so 
much  of  its  law  as  relates  to  the 
ilesignation  an<l  form  of  the  leg- 
islature, tlie  rights  and  functions 
of  the  several  j>arts  6f  the  legis- 
lative ImmIv;  the  construction,  of- 
fice, and  jurisdiction  of  courts  of 
justice.  The  constitution  is  our 
])riueipal  division,  section,  or  title, 
(»f  the  code  of  jniblic  laws,  distin- 
guishetl  from  the  rest  only  by  the 
superior  importance  of  tlie  subject 
of  which  it  treats."  Paley,  Moral 
I*hilosophy,  Book   VI..   Cliap.    VII. 

"  \Vhat  is  a  constitution?  It  is 
the  form  of  government  <lelineated 
by  the  mighty  hand  of  the  jieople, 
in  which  certain  first  princijiles  of 


fundamental  law  are  established. 
The  constitution  is  certain  and 
fixed ;  it  contains  the  permanent 
will  of  the  people,  and  is  the  su- 
preme law  of  the  land;  it  is  para- 
mount to  the  iK)wer  of  the  legis- 
lature, and  can  be  revoked  or 
altered  only  by  the  power  that 
made  it."  Vanhorne  v.  Derrance. 
L»   Dallas,   'M)4. 

"What  is  a  constitution?  Tlie 
constitution  of  an  American  state 
is  the  supreme,  organized,  ami 
written  will  of  the  ]>eo])le  acting 
in  convention  and  assigning  to  the 
difl'erent  dejjartmcnts  of  the  gov- 
ernment their  respective  powers. 
It  may  limit  an<l  control  the  ac- 
tion of  these  «lepartments,  or  it 
may  confer  ii|»on  tlieui  any  extent 
of    power    not    in<-om{>atir)le    with 
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and  ronstitiitioiKs  are  not  agreed  as  to  what  should  find  a 
place  therein.  Three  great  subjects,  however,  always  should 
be  included:  the  structure  of  government,  the  devision  of 
powers,  and  Ihe  bill  of  rights.  The  boundaries  of  the  States 
are  generally  included,  and  a  schedule  is  necessary  when 
one  Constitution  is  peacefully  substituted  for  another.  The 
tendency  of  modern  Constitutions  is  to  include  much  matter 
on  the  subject  of  administrative  laws.  It  is  impossible,  how- 
ever, to  lay  down,  any  absolute  rules  as  to  what  must  be  in- 
cluded or  excluded.  Any  rule  of  law%  to  which  the  people 
of  the  State  may  attach  a  sufficient  degree  of  importance 
properly  finds  a  place  in  its  Cimstitution. 

§5.  Classification  of  Constitutions. — Constitutions  arc 
generally  said  to  be  either  written  or  unwritten.  Written 
Constitutions  are  also  described  as  conventional  or  enacted 
Constitutions,  and  unwritten  Constitutions  as  cumulative  or 
evolved.  A  written,  ctmventional  or  enacted  Constitution 
is  one  which  is  a«lopted  by  the  people  of  tlie  country,  at 
some  definite  time,  and  ccmtained  in  some  written  instru- 
ment. Except  so  far  as  this  is  modified  by  amendments  to 
the  Constitution,  a  written  Constitution  is  adopted  at  one 
time  and  contained  in  a  single  instrument.  An  unwritten, 
cumulative  or  evolved  Constitution  is  one  which  has  grown 
up  ^y  gradual  evolution,  which  is  not  contained  in  any 
single  instrument  and  is  not  entirely  reduced  to  writing. 
The  only  unwritten  Constitution  in  existence  is  tliat  of  Knglaud. 
It  is  doubtful  if  En^rland  has  a  Constitution.  It  would  he  more 
accurate,  perhaps,  to  say  that  the  term  is  a])i)liod  to  that  })art 
of  the  English  law  vs'hich  concerns  those  subjects  wliich  properly 
find  a  place  in  Constitution^.  Tlie  Kn^rlisli  (^)nstituti()^  was 
never  spoken  of  as  such  until  after  tlie  orip^in  of  written  Consti- 
tutions. Two  of  the  most  j)ronn'nent  characteristics  of  other 
Constitutions  are  here  entirely  lacking.     The  laws   which   are 

the    federal    compact.      By    an    in-  tidiis  and  limitations  upon  the  dc- 

spection    and    examination    of    all  ]>artnionts  of  tlio  ^ovoninicnt   and 

the  constitutions  of  our  own  conn-  peoj>le. "      Taylor    v.    (lovornor,    1 

try  ihey  will  be  found  to  be  noth-  Arkansas,  L*7. 
ing    more    than    so    many    restric- 
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spoken  of  as  beiug  part  of  her  Constitution,  wero  not  adopted 
with  any  gi-eater  fomiahties  than  other  laws,  and  no  greater 
restrictions  are  placed  on  their  repeal.  The  various  provisions 
of  the  English  Constitution,  if  we  are  to  use  the  term,  liave 
been  adopted  at  nianv  different  periods  and  in  various  ways. 
In  the  forefront  stand  tlie  three  so-called  great  Charters  of 
English  liberty,  the  Magna  Charta,  the  Petition  of  Rights,  and 
the  Bill  of  Rights.  Beside  these  appear  a  group  of  the  great 
statutes  of  England,  such  as  the  Habeas  Corpus  Art  and  the 
Act  of  Settlement.  Much  of  the  English  Constitution,  how- 
ever, is  drily  to  be  found  among  what  are  known  as  the  Conven- 
tions of  tlie  Constitution.  The  supremacy  of  the  Ilou^e  of 
Comnjons,  the  composition  of  the  Ministry,  nay,  the  \ory  exist- 
ence of  the  Ministry,  is  not  mentioned  in  any  English  statute. 
These  and  many  other  of  the  most  fundamental  principles  of 
Knglish  Government  only  originated  by  custom  and  are  only 
enforced  by  general  acquie^jcence.  P'urthermore,  no  act  of  the 
lOnglish  Parliament  can  Ik^  held  invalid  because  unconstitutional, 
and  the  result  is  that  the  English  Constitution  can  be  at  any 
time  altered  by  an  ordinary  act  of  Parliament.  The  foundation 
of  the  English  Constitution,  if  one  exists,  can  only  be  fcnind  in 
the  conservatism  of  the  English  people. 

Another  division  of  Constitutions,  but  one  not  rc(|uiring  dis- 
cussion, is  that  into  monarchial  and  democratic,  the  foriner 
being  one  granted  by  nn  absolute  rnler  to  his  subjects,  and  the 
latter  one  ndopted  under  the  direct  authority  of  tlie  people. 

§  6.  Federal  and  State  Constitutions. — A  more  important 
distinction  is  the  one  which  must  be  made  between  the  Consti- 
tuti(m  of  the  United  KStates  and  those  of  the  several  States.  'J'he 
(Jovernment  of  the  United  States  is  one  of  delegated  powers, 
while  those  of  the  States  are  governments  of  residuary  original 
sovereigntv.  'J1ie  Government  of  the  United  States  is  one  es- 
tablished by  tlie  joint  action  of  the  s<*vcral  States  and  the  people 
of  the  several  States,  by  their  adoption  of  the  United  States 
Constitution.  Within  its  sphere  of  operation,  the  Government 
of  the  United  States  is  supreme,  but  the  scope  of  such  sphere 
is  limited  to  the  grants  of  the  Constitution.  Neither  the  United 
States   (lovernment,  nor  any   department   thereof,  can   exercise 
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any  authority  not  affirmatively  given  to  them,  either  expressly 
or  by  implication,  by  the  Constitution.^'^  Tlie  governments  of 
,the  States  existed  before  the  adopti6n  of  our  Federal  Consti- 
tution, which  contained  all  the  powers  which  the  States  con- 
sented to  surrender  to  the  National  Government.  All  powers 
not  thus  surrendered  remained  with  the  States  or  the  people.  A 
State  Constitution  is,  therefore,  entirely  one  of  restriction  on  its 
government  as  far  as  the  question  of  its  powers  are  concerned.^ ^ 
There  is  no  provision  in  any  State  Constitution  similar  to  Sec- 
tion 8  or  Article  I  of  the  United  States  Constitution,  consisting 
of  a  list  of  powers  granted  to  the  legislative  body.  The  State 
Legislatures  have  full  general  legislative  power,  except  so  far 
as  it  is  prohibited  to  them  or  abridged  by  the  Constitution  of 
the  United  States  and  the  Federal  Statutes  and  Treaties  made 
in  pursuance  thereof,  or  by  the  Constitution  of  the  particular 
State. 

§  7.  Law  and  History. — ''The  student  of  law  in  our  times 
has  come  to  recognize  the  fact  that  law  is,  in  a  sense,  a 
branch  of  history,  and  is  to  be  studied  in  a  historic  spirit 
and  by  a  historic  method;  and  as  the  student  of  law  now 
recognizes  the  relation  which  exists  between  law  and  his- 
tory, so  also  has  the  student  of  history  come  to  recognize 
that  a  certain  relation  sii})sists  between  history  and  Ihw.'^^- 

Particularly  is  this  statement  true  in  the  case  of  Constitu- 
tional law,  that  branch  of  tlio  science  wliich  croatos  and  limits  the 
political  functions  of  a  government.  Any  attempt  to  under- 
stand or  appreciate  the  Constitution  of  the  United  States 
without  a  previous  study  of  its  historical  causes  and  development 
can  only  end  in  failure  and  error.  Nor  must  tliis  historical 
study  be  confined  to  the  North  American  Continent.  The  germs 
of  many  of  its  provisions  can  be  clearly  traced  back  over  the 
Atlantic,  and  in  some  instances  even  across  the  North  Sea. 

"  McCulloch     V.      Maryland,      4  of    TiCcturcs    before    the    Political 

Wheaton,  316.  Soieuce  Association  of  tlie  Univer- 

"  Taylor   v.   Governor,   1   Arkan-  sity  of  Mi('lii;4an,  upon  the  Consti- 

sas,  27.  tntional     History    of    the    United 

"Professor  Henry  Wade  Rogers  States  as  seen  in  the  Development 

in  his  "Introduction  to  a  Course  of  American  Law." 
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g  8.  Plan  of  this  book. — For  the  reasons  given  in  the  pre- 
vious section  the  three  following  chapters  have  been  given 
over  to  a  treatment  of  the  historical  cleveloj)ment  of  Anglo- 
Saxon  political  institutions  in  England,^'  and  in  this  coun- 
try^* prior  to  the  ineeting  of  the  Constitutional  Convention, 
and  to  a  brief  sunnnary  of  the  work  of  tliat  body.^-' 

In  the  last  of  these  chapters  tlie  character  of  the  prol)]eins 
confronting  tbis  convention  can  be  seen.  'J1ie  main  (juestions 
to  be  settled  were  those  relating  to  the  division  of  power,  and 
to  the  elaborate  systems  of  cliecks  and  balances  created.  First 
of  all  the  convention  was  comj»elled  to  provide  for  the  division 
of  powers  l)etween  the  new  Federal  governments  and  the  gov- 
ernment of  the  States,  and  tliis  fundamental  division  has  been 
made  the  subject  of  the  first  strictly  legal  chapter  in  the  book  J''* 
Logically  next  in  order  coiius  the  division  of  powers  among  the 
various  departments  of  tlie  (government  of  the  ['uitcd  States.^' 
followed  by  tbe  discussion  of  the  organization  and  powers  of  each 
department,  legislative,^^  executive'"  and  judicial,-"  in  detail. 
Si)ecial  su])jects,  not  falling  within  th(»  scope  of  the  chapters 
already  referred  to.  are  treated  of  in  the  sixth  concluding  cha|>- 
ters  of  the  work. 

'M'hnptcr  IL  '■  Chapter  VL 

•M'hapter  IIL  'M'liaptors   VIL  and   VIIL 

'■■Chapter   IV.  "  Cliaptor   IX. 
'"Chapter  V.  '(  haptcr  X. 


CHAPTER  II. 

OUTLINE    OF    ENGLISH    CONSTITUTIONAL,    POUTICAL    AND 
LEGAL  HISTORY  TO  THE  ACCESSION  OF  GEORGE  ID.' 

§  9.  The  Teutonic  origin  of  England's  political  and  legal 
institutions. — As  the  beginnings  of  American  political  in- 
stitutions must  be  sought  in  the  earlier  home  of  the  race 
in  England,  so  in  turn  the  first  germs  of  England's  Consti- 
tution can  be  traced  to  the  still  older  home  of  the  Anglo- 
Saxon  race  in  the  German  forests.  In  this  respect  a  strik- 
ing contrast  is  to  be  seen  between  the  history  of  England 
during  the  early  medieval  period  on  the  one  hand  and  that 
of  France,  Spain  or  Italy  on  the  other.  The  inhabitants  of 
all  of  these  countries  lost  their  old  characteristics,  institu- 
tions and  laws  under  the  Roman  influence.  Throughout 
all  the  western  provinces  of  tlie  Roman  Emi)in'  only  Roman 
civilization  and  Roman  law  existed  during  tlio  latter  period  of 
the  Empire.  Upon  the  European  continent  these  inlluences 
were  not  eliminated  when  the  Roman  Empire  fell  ])eforo  its 
northern  invaders,  the  victorious  Teutonic  trilx^s  becoming  al)- 
sorlxjd  and  civilized  by  the  inhabitants  of  the  vanquislied 
provinces.  The  conqueror  furnished  the  ruler,  but  the  con(|uered 
supplied  the  laws.  The  mass  of  property  passed  to  tlie  Teuton, 
but  the  law  governing  such  pro]X)rty  remained  mainly  that  -of 
the  Roman.  Roman  law  and  civilization  held  their  ground,  and 
by  their  superior  merits  forced  themselves  upon  the  conqu(»ror. 
There  is  no  hiatus  in  the  history  of  these  countries;  their  politi- 
cal, constitutional  and  legal  history  extends  back  beyond  the 
Teutonic  to  the  Roman  conquest.  The  Teuton  merely  infused 
a  new  element  into  the  conquered  race,  which  had  little  influ- 
ence upon   its  political   institutions  or  d(»velopment.      Such    is 

'Authorities  are  not  cited  for  are  all  matters  of  general  hiator- 
statemeDts  in   this  chapter,  which       ical  knowledge. 
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universally  admitted  to  have  been  ilie  course  of  history  in  Gaul, 
Italia  and  Ilispania,  but  sucli,  in  spite  of  the  opiniojis  of  a  cer- 
tain school  of  liistoriaiis,  was  not  the  course  of  history  in  Britain. 

There  is  and  can  be  no  anal()<i:y  between  the  conquest  of 
Britain  by  tlie  Angles,  Saxons  and  Jutes,  and  tlie  conquest  of 
Gaul  by  the  Franks,  or  of  Ilispania  by  the  Goths.  Wliile  the 
latter  were  wars  of  conquest,  tlie  former  was  a  war  of  extermina- 
tion and  settlement.  The  amount  of  time  required  in  each  case 
will  alone  prove  the  distinction.  A  single  long  reign  was  suf- 
ficient for  the  conquest  and  unification  of  Gaul.  Italia  and 
Ilispania  fell  almost  without  a  blow  before  barbaric  hordes,  who 
desired  to  reign  over  the  inhabitants  of  the  conquered  provinces 
rather  than  to  exterminate  them.  In  Britain,  on  the  contrary, 
tlie  conquest  was  the  work  of  centurj(\'^.  The  Jutes,  undiM* 
Hengist  and  Horsa,  are  reputed  to  have  readied  England  in 
449,  and  although  the  loaders  are  mytliical,  the  date  may  be 
taken  as  approximately  correct.  The  force  of  a  united  British 
resistance  was  not  broken  until  the  victory  of  Deorham  in  T)??, 
and  of  Chester  in  007  cut  otl  Wales  from  Cornwall  on  the  South 
and  from  Strathelyde  on  the  Xorth ;  and  even  then  warfare 
with  Ihe  detached  fragments  of  British  territory  still  dniggcd 
on.  Angle  and  Saxon  were  indeed  to  be  conquered  by  Dane  and 
Xorman  before  the  lasl  sj)arks  of  Celtic  resistance  were  crushed 
out  in  the  thirteenth  eenturw  No  single  battle  settled  the  fate 
of  liritain.  It  was  a  story  of  ciuiturics  of  desperate  resistance, 
overcome  at  Icngtli  by  dogged  per^icvcrance.  The  Saxon  won 
the  land  inch  by  inch:  i>ut  what  lie  won  ho  hold  and  settled. 
'rho.  invading  ho-^ts  were  not  merely  a  horde  of  warriors,  such 
as  followed  Alaric  or  Atilia:  with  the  Saxon  warrior  came  his 
family,  his  customs  and  his  laws.  Whonover  the  liriton  wa< 
(h'iven  back  or  exterminated,  Christianity.  Koman  Civilization 
and  Koman  law  passed  away.  The  Anglo-Saxon,  in  his  new 
jiome,  worked  out  for  liim^olf  his  system  of  juris])rn(kMi(e  as  an 
evolution  of  tlioso  germs  of  j)oliiical  life  brought  with  him  from 
his  old  fatherland. 

Th(^  English  constitution  and  tlu*  English  common  law,  there- 
fore, are  not  mere  ontgi'owths  or  d(»v<4oj)ments  fiom  Koman 
jurisprudence.     Tiny  are  (>('  independent  and   indigenous  devel- 
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opment.  Even  what  few  vestiges  of  Roman  law  we  find  in  the 
common  law  are  of  later  origin;  they  were  introduced  by  the 
lawyers  who  followed  in  the  train  of  William  the  Conqueror  and 
his  sueoespors,  and  were  not  borrowed  from  the  ancient  Britons. 
The  foreign  law  terms  in  the  English  language  came  in  at  a 
later  period,  and  are  of  Norman-French,  and  not  Welsh,  origin. 

§  10.  The  Anglo-Saxons  in  Oermany. — The  English  lan- 
guage, institutions  and  laws  being  thus  of  nearly  pure  Teutonic 
origin,  it  is  in  the  original  home  of  the  first  Teutonic  invaders 
of  Britain  that  the  first  beginnings  of  English  political  institu- 
tions and  English  Constitutional  history  are  to  hv  found.  Tlic 
earliest  information  on  this  subject  is  derived  from  Hoiiiau 
aiources.  Some  slight  mention  of  the  German  tril)cs  is  to  U* 
found  in  the  pages  of  Caesar,  but  it  is  in  the  **Uernuinia''  of 
Tacitus  that  the  first  circumstantial  account  of  the  ancestors  of 
the  founders  of  the  English  nation  is  to  be  found.  In  spite  of 
the  historical  errors  made  by  Tacitus,  caused  largely  by  his  jU- 
tempts  to  generalize  too  broadly  concerning  the  life  and  customs 
of  what  were  many  scattered  tribes,  his  work  will  ever  remain 
invaluable  to  all  students  of  English  and  American  history  and 
law. 

In  the  life  of  these  ancient  tribes,  recorded  for  the  first  time 
by  this  author,  we  find  the  germs  of  many  of  the  later  Kn.izlish 
and  American  institutions.  First  of  all  there  was  the  villaiic 
community,  with  its  system  of  local  self-government,  the  early 
ancestor  of  our  town  meetings.  Each  community  stood  otV,  free 
and  distinct  from  the  others.  It  was  only  in  times  of  warfnie 
against  some  common  enemy  that  the  dilTerent  com  muni  tie- 
could  be  brought  to  sink  their  individualities  sufficiently  to  light 
under  a  common  leader.  The  Dilx,  chosen  at  such  tinu^s,  ac- 
quired neither  political  power  nor  permanent  authority  of  any 
kind.  As  soon  as  his  military  duty  was  performed  he  sank 
again  to  his  former  position.  A  certain  central  ])o\ver  appears 
to  have  resided  in  a  general  assembly  held  at  stated  times,  hut 
the  main  power  was  in  the  assemblies  of  the  pa<ii  and  viei. 
where  magistrate?,  for  the  purpose  of  administering  justice  wore 
chosen  from  time  to  time.  The  power  of  these  magistrates, 
however,  was  very  limited.     They  were  not  so  much  judges  as 
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presidents  of  courts  of  justice,  where  tlie  decision  Wijs  rendered. 
The  pngi  may  aUo  luive  ?erved  as  military  divisions,  eaili,  ^ht- 
haps,  furnishing  100  sohliers  for  war.  Tlie  most  ])rominent 
cliaractoristics  of  these  tribes  was  their  intense  love  of  liberty; 
but  they  were  far  from  the  position  of  holdini;  that  all  men 
were  free  and  equal.  Slaves,  even,  existed,  being  (Mther  prison- 
ers of  war  or  niembers  of  the  tribe  who  had  sold  or  gambled 
thems(dves  into  slavery.  Again,  the  free  were  of  different 
classes.  There  were  the  merely  free  men  and  the  noble,  or 
principes. 

^l\.  The  conquest  of  Britain. — It  was  about  the  middle  of 
the  Fifth  century  that  these  tribes  first  began  to  desert  their 
continental  homes  for  new  settlements  in  the  Britisii  isles. 
'I'here  was  no  concerted  invasion  of  Britain  under  a  single 
leader,  as  was  the  case  in  the  invasions  of  Gaul  and  Italia.  p]ven 
the  traditional  accounts,  which  speak  of  a  single  band  under  a 
single  leader  in  each  of  the  different  sections,  are  undoubtedly 
erroneous.  'Jliere  were  series  of  conquests  and  settlements  by 
nuiny  detached  bands,  differing  greatly  in  size  and  strength, 
but  none  of  them  large.  The  Knglish  Kingdt)m  was  only  to  be 
developed  by  a  gradual  evolution.  The  many  early  kingdoms 
becanu'  consolidated  into  sevtm,  the  i^exi^n  into  three,  and  the 
three  into  one.  The  first  great  work  of  the  English  people  was 
the  creati(m  of  a  united  English  nation. 

The  .hitcs  apparently  led  the  way  and  settled  in  Kent,  that 
part  of  all  Britain  most  easily  accessible  to  continental  Europe. 
Their  fabled  leaders,  Ilengist-  and  llorsa,  bote  names  which 
signify  the  stallion  and  the  mare,  and  are  symbolic  of  the  sacred 
white  horse  w()rslii])ed  by  the  race.  The  leading  seats  of  Jutish 
jjower  became  developed  at  Kochester  and  Canterbury,  and  the 
final  union  of  all  the  .lutish  settlements  created  the  kingdom 
of  Kent.  ller<»  Jutish  invasion  ended.  The  Jutes  played  the 
first  and  least  important  part  in  the  Teutonic  concjuests  of 
J^ritain. 

After  the  Jute  came  the  Saxon,  conquering  and  s(»ttling  from 
Kent  westward  to  Cornwall  and  Wales,  and  nortliwanl  rrt)m  the 
sea  to  the  Watling  Hoad.  Of  the  seven  kingdoms  Wcssex,  Es- 
sex. Sussex  and  a  j)art  of  ^lercia  were  Saxon.     According  tr)  the 
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chronicles  ihe"two  great  streams  of  Saxon  occupations  wore  tlie 
invasion  of  the  South  Saxons,  under  Aclla,  in  477,  and  of  the 
West  Saxons,  under  Cerdic  and  C'ynric,  in  41)5. 

The  accounts  of  the  invasions  of  the  Angk^s  are  scantier  and 
less  circumstantial  than  those  of  the  Jutes  or  Saxons,  perhaps 
hecause  nearly  all  the  records  of  this  period  come  from  West 
Saxon  sources.  Whatever  records  mav  have  been  retained  in 
Xorthumbria  seem  to  have- disappeared  in  the  anarchy  of  tlio 
Eighth  century,  or  during  the  Danish  invasions  of  the  Ninth. 
It  is  only  possible  to  note  the  general  course  of  the  Angle  in- 
vasion. Landing  at  various  points  along  the  coast,  tjicy  seem 
to  have  pushed  far  into  the  interior,  along  those  great  rivers 
which  form  the  natural  highways  of  England,  the  IIuiid)or,  the 
Forth  and  others.  Slow-ly  pushing  their  way  to  llie  iiortli  and 
west  they  reached  at  length  the  borders  of  Strathclyde  and  the 
Highlands  of  Scotland.  Of  the  seven  king<loms,  Xorthumbria, 
formed  by  a  union  of  Deira  and  Bernicia,  East  Anglia,  r()m])ris- 
ing  the  territory  of  the  north-folk  and  the  south-folk,  and  tlie 
greater  part  of  Mercia — the  part  held  by  the  middle  Englisli. 
by  the  Gyrwas  and  by  the  Southumbrians,  belonged  to  the 
Angles. 

§  12.  Changes  in  Anglo-Saxon  political  institutions  occa- 
sioned by  the  conquest  of  Britain. — The  institutions  of  the 
Jutes,  Angles  and  Saxons  during  this  period  are  those  of  their 
ancestors  of  the  "Germania''  with  just  those  change^  wliith  we 
might  naturally  expect  immigration  and  con([ii('st  to  make. 
First  of  all,  long  continued  warfare  created  the  King.  Nothing 
approaching  the  modern  conception  of  a  king  was  to  be  found 
while  the  tribes  dwelt  in  Germany,  'i'he  highest  powrr  was  thai 
of  the  Dux,  chosen  by  the  voice  of  his  associates  and  intrusted 
with  a  carefully  limited  power,  for  a  carefully  limited  period. 
The  long  continuation  of  the  power  necessarily  intrusted  lo  the 
chief  of  each  petty  expedition  had  the  result  of  making  sucli 
power  permanent.  Kingly  power  ov(t  minute  distiicts  led  the 
way  through  gradual  conquest  and  survival  of  tlie  tittist.  to 
kingdoms  and  kings  on  a  large  scale,  until  at  la>t  there  aj^peared 
as  a  final  culmination  the  King  and  Kingdom  of  England.  The 
kingly  power,  however,  was  for  life  only  and  not  inheritable. 
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The  successor  of  the  dead  king  was  elected  by  the  people,  or  bv 
the  Witenagemote,  although  the  choice  in  general  was  confined 
to  the  members  of  the  royal  family. 

Together  with  the  King  there  ai)peared  a  new  nobility  and  a 
new  system  of  laud  ownership.  The  comites  of  the  Dux  rise 
with  the  advance  of  their  leader.  The  new  nobility  was  ap- 
parently composed  of  a  union  between  part  of  the  old  nobles 
and  these  new  comites,  and  it  is  probable  that  of  the  two  classes 
the  personal  followers  of  the  Dux  fared  the  better.  Nobility 
now  came  to  mean  something  more  than  a  mere  status.  It  de- 
noted the  position  of  a  large  landholder.  Private  ownership  of 
land  existed  from  the  beginning  of  the  conquest  of  Britain. 
Very  large  estates  fell  to  the  Dux,  large  ones  to  the  nobility  and 
small  estates  to  each  follower.  In  addition  tliere  still  rcmaijied 
large  tracts  of  unallotted  and  untilled  land  belonging -to  tlu' 
public.  The  system  of  both  rank  and  land  ownership  was  still 
rude,  or,  it  might  perhaps  be  better  said,  that  no  system  had  yet 
been  worked  out.  This  work  is  left  for  the  great  Teutonic  law- 
givers of  a  somewhat  later  age — for  Offa,  Ine,  Aelfred,  Diin- 
stan  and  Canute. 

§  13.  The  period  of  the  many  kingdoms. — The  history  of 
England  from  the  iirst  coming  of  the  Jutes  to  the  accession  of 
Ecgberht  to  the  overlordship  of  all  England  falls  into  throe 
clearly  defined  epochs;  that  of  the  many  kingdoms,  of  tlu^  seven 
kingdoms,  and  of  the  three.  Each  of  these  periods  represent  a 
distinct  phase  of  the  great  work  of  the  consolidation  of  the 
English  nation.  The  first  period  may  be  taken  as  being  ended 
in  088,  when  Aetherfritli  founds  the  kingdom  ol  Xortlninibrin 
by  the  union  of  tlie  ancient  kingdoms  of  Deira  and  Hcrnicia. 
The  constitutional  and  legal  history  of  tliis  period  is  confined 
to  the  growth  of  the  new  kingship,  nol)ility  and  system  of  land 
ownership,  and  the  gradual  evolution  of  the  seven  kingdoms  out 
of  the  numerous  petty  states  which  sprang  up  in  the  Fifth  and 
the  early  part  of  the  Sixth  centuries.  As  for  tlie  rest  it  is  only 
a  constant  story  of  war  with  Celts,  varied  by  wars  between  the 
conquerors  tliemselves.  Of  civilization  little  or  none  renuiined 
in  the  island  outside  of  the  ever- receding  territory  still  retained 
l)v  the  Britons. 
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§  14.  The  period  of  the  seven  kingdoms. — That  period  of 
Anglo-Saxon  history  which  immediately  I'ollows  the  establish- 
ment of  the  kingdom  of  Northiimbria  in  588,  ditrcred  in  many 
respects  from  the  preceding  era.  The  most  prominent  character- 
istic of  the  earlier  period  was  the  ever-continuing  warfare  be- 
tween Briton  and  Anglo-Saxon;  in  the  latter  period  the  back- 
bone of  British  resistance  had  been  broken  and  the  real  contest 
had  become  that  of  the .  various  Teutonic  kingdoms  for  su- 
premacy. The  contest  with  the  Britons  was  now  of  secondary 
importance.  The  three  Anglo-Saxon  kingdoms,  which  a  century 
after  this  period  rose  superior  to  their  rivals,  were  tlie  three 
wliose  western  borders  were  still  flanked  by  Celtic  neighbors, 
and  who  were  thus  given  an  easier  and  surer  scope  for  expansion 
than  was  open  to  those  who  by  their  geographical  position  could 
only  come  in  conflict  with  kingdoms  inhabited  by  people  of  their 
own  blood. 

Northumbria,  Mercia,  East  Angla,  Kent,  Sussex,  Essex  and 
Wc'^sex  are  the  seven  kingdoms  of  the  Anglo-Saxon  Heptarchy, 
which  we  find  at  the  close  of  the  Sixth  century.  The  rapid 
progress  of  Wessex,  which  only  a  few  years  before  seemed  to* 
threaten  the  political  integrity  of  all  her  sister  states,  had  met 
with  a  sudden  check;  and  Kent  held,  for  the  time,  the  undoubted 
primacy  among  the  seven  kingdoms.  Aethelberht,  her  King,  is 
sometimes  famed  as  the  first  great  law-giver  of  Anglo-Saxon 
England;  three  centuries  later  Aelfred  the  Great  mentions  liim 
as  one  of  the  three  great  law-givers  from  whose  work  lie  has 
drawn  in  the  compilation  of  his  own  laws.  Wliatevcr  liis  laws 
were  they  have  not  come  down  to  us.  and  his  contribution  to 
the  sources  of  English  law  cannot  now  be  ideiitiriod.  It  is 
through  the  reestablishment  of  Christianity  in  Kniihind  tliat 
his  name  is  remembered  in  history.  Jn  597  Augustine  and  liis 
monks  reached  Kent  from  continental  Europe.  The  result  of 
their  mission  was  the  conversion  of  Anglo-Saxon  En<:lan(l  and 
its  reunion  with  the  civilized  world. 

TTie  alliance  between  Kent  and  the  Cliristian  Church  secured 
the  triumph  of  Christianity  but  proved  politically  fatal  to  Kent. 
Its  supremacy  among  the  English  kin;^u1oins  passed  away,  and 
passed  away  forever.    Northumbria,  under  the  rule  of  hor  kini^. 
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Eaci\\ine,  ac(iuire(l  a  greater  degrc^e  of  j)o\V(M'  than  liad  l)eeTi 
befoie  attained  bv  any  Anglo-Saxon  kingdom.  This  priniacv  ol 
Noithunibria,  however,  was  soon  disputed  by  Mereia.  A< 
Xorthinnbria  was  the  elianipion  of  Christianity  and  ^lercia  the 
hist  seat  of  the  worship  of  Tlior  and  Odin,  the  main  im|)ortanee 
of  tlie  eontest  was  from  its  religious  aspeet.  The  early  sueeesse> 
of  Mereia  were  followed  by  tiie  eomplete  defeat  of  this  country 
in  {)');},  and  the  linal  victory  of  Christianity.  The  ecmtest  be- 
tween tlie  Irish  Catholic  Church  in  Xorthund)ria  and  the  l^)nuln 
Catholic  Church  in  the  south  was  closed  by  the  decision  of  the 
Council  of  Whitby  in  (504.  Kven  to  the  ])resent  day,  however, 
the  division  of  England  into  the  archbishopric  of  Canterl)ury 
and  York  remains  as  a  witness  to  this  early  schism  in  the 
i^nglish  Church  and  to  the  inherent  conservatism  of  the  Anglo- 
Saxon. 

^  If).  The  three  kingdoms.— The  work  of  the  further  con- 
solidation of  the  Kngli>h  kingdom<  went  on  in  the  Seventh  cen- 
tury. The  Kingdoms  of  Northumbria  and  ^lercia  stand  out 
I)rominent  in  the  religious  wars  of  this  pc^riod.  A  third  great 
power  was  added  to  these  two  when  Wessex,  under  lue,  who 
ascended  the  throne  in  (JSS,  gained  the  suprejiiacy  in  the  south 
and  south we^l.  The  four  kingdoms,  Kent,  Sussex,  Essex  and 
East  Anglia,  had  by  this  time  dropj)ed  into  that  secondary 
position  where  they  became  an  easy  prey  of  their  stronger  neigh- 
bors. 'I'he  contest  for  the  possession  (d*  England  was  from  this 
time  on  to  be  restricted  to  Nortlmmbria,  ^lercia  and  Wessex. 

'I'lie  important  changes  and  advances  in  the  epoch,  wliich  we 
have  designated  as  the  ])eiiod  of  the  seven  kingdoms,  were 
neai'ly  all  in  the  field  of  ixdigion.  The  period  which  followed 
the  accession  of  Ine  in  V)X>>  saw  the  l)eginnin.i:<  of  legal  and  con- 
stitutional development.  To  tlii-  period  belonged  two  of^lbe 
gi'eate>t   I'Jiizlish  law-givers,  Ine  of  Wess<'X,  and  OlVa  of  Mereia. 

I'lider  Iv.c  Wessex  reached  a  biglu'r  (k'gree  of  powej'  than  at 
any  oilier  time  ])rior  to  the  reign  of  k'egbei-lit.  Somerset,  Kent, 
Essex  and  London  W(*re  incorporated  into  this  kingdom.  Even 
the  power  of  ^lereia  was  unable  to  keej)  on  l<'\el  terms  with  that 
of  Wessex.  Ine  is  remtMnlKM'cd.  howev<'r,  as  a  lawmaker  rather 
than  a  conciueror.     Jlis  greatest   work  was  that  of  consolidation 
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and  organization.  We  first  hear  of  the  existence  of  the  '^<hire" 
during  this  period.  Undoubtedly,  like  all  other  English  institu- 
tions, this  territorial  and  judicial  division  was  the  result  of  slow 
evolution,  instead  of  creation  by  any  single  man;  nevertheless, 
to  Ine  properly  belongs  much  of  the  credit  for  the  completion  of 
the  work.  After  Wessex  itself  had  been  divided  into  shires,  the 
conquered  kingdoms  each  fell  into  the  position  of  a  shire,  under 
the  central  government. 

The  aim  of  Ine  appears  to  have  been  to  check,  as  far  as  pos- 
sible, the  lawlessness  of  his  subjects,  and  to  substitute  the  rule 
of  law  for  that  of  force.  Among  his  laws  we  find  one  that  no 
persons  shall  seek  redress  for  their  injuries  by  their  own  act 
until  they  sought  it  in  vain  from  the  judges.  Ine  is  only  par- 
tially successful  in  his  contest  against  lawlessness  and  disregard 
of  civil  rights  and  in  726,  worn  out  with  his  work,  he  laid  down 
I  lis  crown. 

The  Eighth  century,  after  the  resignation  of  Inc.  is  pre- 
eminently tlie  period  of  Mercian  supremacy.  Fnder  the  rule  of 
Aethelbald  and  Offa,  whose  reigns  together  occupy  nearly  the 
whole  of  this  period,  the  power  of  ^Mcrcia  completely  over- 
shadowed that  of  her  sister  kingdoms.  Civil  wars  in  Wessex 
and  anarchy  in  Xorthumbria,  which  only  ceased  with  the  over- 
throw of  tlie  ancient  kingdom  in  the  next  century,  so  impaired 
the  strength  of  these  kingdoms  as  to  render  them  no  long(;r 
formidable  rivals  for  the  middle  kingdom.  The  only  serious 
reverse  sustained  by  the  Afercians  during  t]ii>  period  was  their 
overwhelming  defeat  at  the  battle  of  Burford.  in  751,  which 
enabled  the  subject  kingdoms  of  Kent,  l']ssex  nnd  East  Anirlia 
temporarily  to  regain  their  independence. 

It  was  four  years  after  this  battle  that  Oll'a,  the  groatot  of 
all  Mercian  kings,  mounted  the  throne.  AUhouLHi  uuiking  no 
efforts  to  secure  the  conquest  of  Wessex  or  Xortliuiiihria,  he 
succeeded  in  bringing  under  sway  the  other  Aii.Ldo-Saxon  king- 
doms. In  addition  he  turned  his  arms  against  the  remaining 
Britons  and  the  Mercian  frontier  was  once  more  a(lvanc<'<l  far 
to  the  west.  Unlike,  however,  former  wars  between  Saxon  and 
Briton,  this  war  was  one  of  conquest  rather  than  cMcrniination. 
The   conquered  Britons   were   allowed    to    remain    in    lh<'ii'   old 
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homes  subject  to  the  rule  of  Offa.  The  famous  code  of  laws 
which  bears  OfTa's  name,  and  which  was  one  of  the  principal 
sources  from  which  Aelfred  the  Great  borrowed  in  framing  his 
own  laws,  is  largely  taken  up  with  regulating  the  relation  be- 
tween the  people  of  the  two  races. 

It  was  during  this  reign  that  England  first  began  to  have 
dealings  with  foreign  countries.  Charles  the  Great,  then  on  the 
throne  of  France,  was  in  constant  intercourse  with  OlTa,  and 
but  for  the  ability  and  shrewdness  of  that  monarch  would  un- 
doubtedly have  acquired  an  influence  over  the  various  English 
kingdoms,  which  might  have  residted  in  their  incorporation  into 
the  new  western  empire.  The  fame  and  strength  of  the  Mercian 
kingdom  during  this  period  seemed  established  on  a  firm  basis, 
but  ill  reality  it  rested  only  on  tlie  ability  of  a  single  man,  and 
on  liis  death,  in  7i)C>,  it  passed  away  forever. 

S  16.  Ecgberht  and  Aelfred. — Ecgberht,  the  man  destined 
to  secure  the  union  of  all  the  Saxon  and  Anglo  Kingdoms, 
mounted  the  throne  of  AVnssex  in  802.  ITe  had  spent  a  long 
|)eriod  of  exile  from  his  native  land  at  the  Court  of  Charles 
the  Great,  where  he  received  his  politieal  and  military  train- 
in  i?.  After  a  quarter  of  a  century  of  inactivity,  broken  only 
by  short  wars  with  the  Britons,  the  opportunity  of  uniting 
J'jigland  at  last  came  to  Eegberht.  A  defeat  of  the  Mer- 
cians in  lb(Mr  invasion  of  Wessex  in  8*2^),  encouraged  the 
subject  kingdoms  to  rise  in  rebellion.  AVeakened  by  two 
years  of  warfare  and  defeat  by  East  Anglia,  I\Iereia  yielded 
witliont  a  struggle  to  Ecgberht  when  the  latter  invaded  the 
kingdom  in  827.  A  year  later  Ecgberht  advanced  north 
into  Nortlnimbria  and  the  ancient  center  and  seat  of  power 
in  England  welcomed  the  rule  of  the  southern  conqueror 
as  an  escape  from  the  anarchy  of  the  past  century.  AYith 
this  submission  of  Northnnd)ria  the  period  of  the  various 
Saxon  Kingdoms  ended.  The  time  had  passed  when  the 
Anglo-Saxon,  shut  ofT  from  intercourse  with  the  rest  of  the 
worbi,  was  to  wear  out  his  energy  in  internecine  wnifare  and 
intriiiue.  Erom  now  on  the  scope  of  his  activities  was  constantly 
to  expand.     The  con fl ids  Ix^twecn  the  Mercian,  Xorlhumbrian 
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and  West  Saxon  were  to  be  superseded  by  those  of  the  English 
with  the  Dane  and  Norman. 

The  union  of  England,  effected  by  Ecgberht,  was  rather  the 
combination  of  separate  kingdoms  under  the  lordship  of  Wessex 
than  the  fusion  of  all  into  one  common  country.  The  distinc- 
tion between  Wessex,  Mercia  and  Northumbria  still  remained, 
in  spite  of  the  fact  that  now,  for  tlie  first  time,  each  acknowl- 
edged the  rule  of  a  common  lord.  The  force  that  finally  erased 
these  ancient  racial  and  territorial  distinctions  and  welded  to- 
gether the  inhabitants  of  the  seven  kingdoms  to  form  a  kingdom 
and  people  of  England,  came  from  without.  The  same  course 
of  event?,  which  created  a  united  English  people,  at  the  same 
time  infused  a  new  element  into  the  nation.  The  Ninth  cen- 
tury witnessed  the  beginning  of  the  second  great  Teutonic  mi- 
gration to  England.  The  first  warnings  of  the  threatening 
danger  from  the  north  came  in  tlie  reign  of  Ecgberht,  but  the 
full  force  of  the  storm  was  reserved  for  his  son  and  grandsons. 
Worn  out  by  the  hardships  and  diiliculties  of  their  positions, 
the  eldest  three  sons  of  Aethelwulf  followed  each  other  to  early 
graves,  leaving  the  throne  of  England  to  their  youngest  brother, 
and  the  greatest  of  all  Saxon  Kings,  Aelfrcd. 

It  was  in  the  year  of  871  that  this  King,  to  whom  history 
hfis  given  the  title  '*The  Great,"  succeeded  his  brother,  Aethel- 
rcd,  upon  the  throne.  A  few  years  of  comparative  calm  at  the 
outset  of  his  reign  is  succeeded  by  the  groat  Danish  invasi(Mi  of 
878,  before  which,  for  a  time,  the  whole  of  England  lay  prostrate. 
With  a  different  ruler  than  Aelfred,  this  year  might  easily  have 
seen  the  end  of  the  Wessex  monarchy  and  consequent  cliange  in 
the  course  of  future  English  history.  In  place  of  this  it  saw  tlio 
Saxon  victory  of  Edington,  followed  by  the  treaty  of  Wedmore, 
which  divided  England  hetwwn  Dane  and  West  Saxon.  The 
dividing  line  of  the  Watling  Road  gave  Northumbria,  East 
Anglia,  Essex  and  half  of  Mercia  to  the  Danes,  while  Wessex 
retained,  besides  her  own  ancient  territory,  Kent,  Sussex  and 
Fouthwestern  Mercia.  Later  Aelfred  rcco^•ercd  London  and  a 
f)art  of  Mercia,  but  the  greater  part  of  11  ic  work  of  ro-cfmcpicst 
was  reserved  for  his  successors. 

The  remainder  of  the  life  of  Aelfrcd  is  of  a  dilfcivnt  char- 
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actcr.  While  never  negleetiii*.'  to  provide  for  the  militarv  de- 
fense of  his  eoiintrv,  we  see  liim,  from  now  on.  prineipallv  as 
the  law-giver,  the  collector  and  reviser  of  law  codes,  the  educator 
and  civilizer  of  his  j)eo])le.  The  laws  of  Aelfred  are,  in  the 
main,  a  compilation  of  the  laws  of  earlier  times.  He  himself 
makes  no  claim  to  innovation  or  originalitv.  We  find  him  say- 
ing: **I,  then,  Aelfred,  King,  these  (laws)  have  gathered  and 
had  many  of  them  written,  which  our  forefathers  held,  those 
that  we  liked.  And  many  of  them  that  we  not  liked,  I  threw 
aside  with  my  wise  men's  thought,  and  nowise  held  them.  For 
why  I  durst  not  risk  of  my  own  much  in  writ  to  set,  for  why,  it  to 
me  unknown  was,  what  of  them  would  like  those  after  us  were. 
But  that  which  1  met,  either  in  Ine's  laws,  my  kinsman,  or 
in  Oll'a's.  the  King  of  th(»  Mercians,  or  in  Aethelhert's,  that 
erst  of  Kllgli^h  Kings.  ha])tism  underwent,  tho^e  that  to  me 
rightest  seemed,  these  lune  I  herein  gathered  and  the  others 
passed  hy.  1.  then.  Aidfred,  King  of  the  West  Saxons,  to  all 
my  wise  men  these  showed,  and  they  tlicu  (pioth  that  to  them 
it  seemed  good  all  to  hold.'' 

It  is  prohahle,  however,  that  intermixed  with  the  ancient 
laws  of  Ine  or  Offa,  a])peared  much  that  was  original  with 
Aelfred  himself,  it  may  have  seemed  to  him  wis(»st  to  chiim  the 
authority  of  ])recedent  for  all  his  code,  rather  than  to  let  a 
portion  of  it  rest  solely  u])on  his  own  judgment  and  deeree. 
At  the  least,  to  Aelfred  is  due  the  credit  for  the  revision,  selec- 
tion and  codification  of  the  laws  of  his  people.  There  was  no 
longer  one  set  of  laws  for  Kent,  another  for  Sussex,  ami  a  third 
for  Wessex.  There  was  one  law  throughout  his  kingdom,  and 
as  territory  was  from  timt^  to  time  wre-tcd  fiom  tlie  Danes,  this 
territory  also  frll  under  the  sariu'  law.  .\l)>olute  uniformity 
theiv  eould  not  he:  vai'ious  local  customs  and  usages  had  ac- 
(|uii-e(l  slrenglh.  which  enahh'd  iheni  to  stand  for  centuries  in 
opposition  to  tlie  national  law.  Such  exceptions,  howiner,  were 
the  necessary  re-idt  of  the  times  and  detract  nothing:  from  the 
cre<lit  due  to  \\w  work  of  .Xellred.  The  inliahitants  of  Mercia, 
of  Wessex  and  of  K(Mit  suhmitted  to  tliis  new  genei-al  law.  the 
inoi'e  readilv  heeauH',  in  the  wisdom  of  Aelfred.  >oni(^tliing  had 
\)rvn  laken  from  thi^  laws  of  (\i<'h.     Of  \\\v  laws  of  Xorthumhria 
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we  find  no  trace.  Domestic  anarchy  and  foreign  invasion  had 
destroyed  the  laws  and  records  of  this  northern  kingdom,  and 
had  reduced  the  former  center  of  power,  education  and  govern- 
ment in  the  island  to  the  position  of  secondary  importance, 
which  she  was  fated  to  occupy  in  the  future. 

Side  by  side  with  the  revision  of  the  law  went  the  work  of 
reforming  the  administrative  side  of  the  government.  For  the 
better  organization  of  the  army  the  country  was  divided  into 
military  districts.  Each  five  hides  of  land  was  required  to  send 
a  soldier  to  the  army  and  to  provide  for  his  support.  The  host 
was  divided  into  two  halves,  one  of  which  was  in  the  field,  while 
the  other  was  guarding  the  individual  burghs,  or  townships. 
The  creation  of  a  fleet  provided  against  invasion  bv  sea.  Aelfred 
continued  the  old  familiar  courts,  those  of  the  hundred  and 
those  of  the  shire,  and  endeavored  to  increase  the  power  and 
influence  of  both.  It  was  his  desire  that  men  should  no  longer 
seek  to  take  the  law  into  their  own  hands,  but  tliat  all  alike, 
Eorl  and  Ceorl,  should  be  obliged  to  yield  submission  to  the 
courts. 

§  17.  United  Anglo-Saxon  England.— A  period  of  external 
warfare  is  seldom  an  era  of  constitutional  development  and  the 
years  which  follow  the  death  of  Aelfred  in  901,  furnish  no  ex- 
ception to  the  rule.  The  first  half  of  the  Tentli  centurv  was 
occupied  with  the  re-conquest  of  Xorthern  England  from  the 
Danes.  The  work  was  begun  in  901  by  Eadward  the  Elder, 
the  warlike  son  of  Aelfred.  Before  the  death  of  Aethelstan. 
Edward's  son  and  successor,  in  940,  the  work  of  coM(|iust 
seemed  to  have  been  completed,  and  all  England  once  more 
united  under  the  rule  of  Wessex.  It  soon  appeared,  however, 
that  it  had  been  merely  a  reconquest  and  not  an  incorporation. 
The  supremacy  was  held  by  the  force  and  strength  of  character 
of  Eadward  the  Elder  and  Aethelstan,  and  when  the  latter  was 
succeeded  by  Eadmund,  "the  first  of  the  six  hoy  kings,''  in  910, 
northern  England  once  more  slipped  away  from  Wessc^x,  whose 
northern  boundary  again  became  the  Walling  l^oad. 

Tt  was  at  this  period  that  a  'most  remarkable  character  iivst 
appeared  upon  the  scene  of  English  history.  Dunstan,  tlie 
monk  of  Glastonbury,  began  his  public  career  during  the  reign 
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of  Eadmund,  and,  upon  the  assassination  of  the  latter  in  J^(i. 
and  succession  of  his  brother  Eadred,  he  rose  at  once  to  the  lead- 
ing place  in  English  politics;  a  position  he  was  to  hold,  save  for 
the  few  years  embraced  in  the  reign  of  Eadwig.  until  the  death 
of  Eadward  tlie  Martyr  in  978.  Dunstan  stands  forth,  not  only 
a^  the  first,  but  also  as  tlie  greatest  of  that  long  line  of  Plnglish 
Ecclesiastical  statesmen,  who  play  so  prominent  a  part  in 
English  history  for  seven  centuries,  until  the  hust  and  worst  of 
the  number  fell  a  victim  to  Puritanic  vengeance  in  the  Sev- 
enteenth century.  As  we  study  tlie  character  of  Dunstan  wc 
see  few  traces  of  tliose  vices  which  were  to  mar  the  fame  of 
certain  of  his  clerical  successors.  His  loyalty  to  tlie  country 
wliich  honored  liim  was  not  weakened  by  any  superior  or  liigher 
claims.  There  was  no  constant  elfort  to  aggrandize  the  cluirch, 
to  which  lie  owed  allegiance,  at  the  expense  of  his  country. 
It  apparently  did  not  occur  to  him  that  his  duties  to  cliurch 
and  state  were  or  could  be  antagonistic;  rather  he  seemed  to 
have  the  thought  that  he  best  carried  out  the  precepts  of  the 
one  by  promoting  the  welfare  of  the  other. 

The  work  of  Aelfred  the  (Jreat  for  his  country  was  haj-dly 
greater  or  more  many  sided  than  that  of  Dunstan.  In  fact, 
Dunstan,  throughout  the  thirty  years  during  which  he  held  sway 
in  England,  seemed  to  have  largely  endeavored  to  follow  in  the 
juiths  marked  out  by  the  greatest  of  England's  kings.  At  the 
very  outset  of  Dunstan's  sway  came  the  submission  of  the  Danes 
and  the  final  union  of  Kngland  ;  and  then  followed  the  greater 
WiM'k  of  consolidation  and  advancement.  The  corner-stone  of 
Dunslan's  ])olicy  wns  to  bring  about  an  English  rather  than  a 
West  Saxon  administration.  He  was  accused  of  showing  too 
giN'jit  favor  to  the  Dams:  and  West  Saxons.  Mercians,  Xorthum- 
bri.-nis  and  Danes  alike  appeared  as  the  holders  of  high  positions 
under  the  government. 

'Hie  son  and  graiulson  of  Aelfred  had  been  unable  to  appre- 
ciaie  or  symp;ithize  with  the  former's  efforts  for  advancement  in 
law  and  learning;  but  the  work  which  Ac^lfred's  descendants 
could  not  do  wa<  taken  up  by  T)unstnn.  The  n^gn  of  Ividgar. 
undiM*  whom  Dunstan's  power  was  at  its  height,  was  the  Au- 
gustan period  of  Saxon  history  in  law,  in  church  development. 
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and  in  learning.  "Eadgar's  laws/*  the  memory  of  which  was  to 
be  80  cherished  in  later  times,  were  mainly  the  work  of 
Duns  tan. 

§  18.  Anglo-Saxon  feudalism. — The  Tenth  century  was  the 
witness  of  great  sociological  changes  in  England.  On  the  one 
hand  slavery  was  being  gradually  crushed  out,  wliile  on  the 
other  the  mass  of  the  population  sank  into  the  position  of  serfs. 
The  principles  of  the  feudal  system  were  at  last  forcing  them- 
selves into  English  life.  It  was  not,  however,  the  feudal  system 
of  the  Normans  or  of  continental  Europe,  which  we  find  among 
the  Saxons.  The  difference  between  the  two  are  so  marked  as 
to  have  led  many  -to  deny  that  England  had  the  feudal  system 
at  all,  until  it  was  introduced  by  William  the  Conqueror.  This 
view  is,  however,  probably  incorrect.  The  various  aspects  and 
phases  of  feudalism  are  many  and  diverse,  as  must  necessarily 
be  the  case  with  any  institution,  which  we  find  in  so  many  lands 
and  extending  through  so  many  centuries.  Such  differences  must 
arise  from  the  differing  habits  and  characteristics  of  race,  the 
slow  changes  and  the  different  ways  in  which  we  find  feudalism 
being  introduced.  Especially  striking  is  the  difference  between 
the  origin  of  feudalism  with  Saxon  and  with  Norman.  Feudal- 
ism began  with  the  Normans  upon  their  invasion  of  France; 
the  land  which  was  ceded  to  the  leader,  he  in  turn  divided  amon*^ 
his  chiefs,  who  again  subdivided  among  their  followers;  from 
the  outset  the  possession  of  tlie  land  by  tenant  or  sub-tenant 
carried  with  it  the  duty  of  military  service  and  liomage.  Very 
different  was  the  case  in  the  conquest  of  Britain  by  Saxon. 
There  was  no  general  conquest,  no  couimon  loader,  no  general 
owner  of  the  soil.  Each  band  became  the  owner  of  the  land 
which  its  sword  had  conquered.  The  relationship  of  Dux  and 
Comites,  indeed,  existed,  and  the  Dux  divided  nuicli  of  liis  land 
among  his  Comites,  who  thus  supplanted  tlic  old  nobilities  in 
power  and  dignity.  But  this  land  was  given  absolutely,  rather 
as  a  reward  for  past  services  than  with  the  purpose  of  securing 
services  in  the  future.  The  first  beginnings  of  the  feudal  sys- 
tem in  England  appear  in  the  reign  of  Aelfred.  Two  causes 
combined  at  this  time  to  produce  this  result.  1'hc  first  was  tlu^ 
re-organization   of  the  military   forces,   wliich   compelled   cacli 
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live  hides  of  land  to  send  an  armed  man  to  war  and  supply  his 
expenses.  The  second  was  the  unsettled  condition  of  the  times, 
which  furnished  so  little  security  to  the  small  land  holder,  that 
he  was  forced  to  seek  the  protection  and  become  the  vassal  of 
some  one  of  his  more  powerful  neighbors.  A  landholder,  how- 
ever, who  became  a  vassal  in  this  fashion,  would  occupy  a  far 
more  advantageous  position  than  in  the  case  of  one  under  the 
Norman  feudal  system.  In  botli  cases  tlie  vassal  swore  alle- 
giance and  the  lord  promised  protection;  but  in  the  one  case 
the  vassal  brought  the  land  to  the  lord,  while  in  the  other  the 
lord  gave  it  to  the  vassal.  In  Normandy  the  feudal  system  ex- 
isted at  the  beginning  and  was  tlie  foundation;  in  England  it 
was  introduced  after  the  existence  of  the  private  ownership  of 
land,  and  after  the  development  of  a  system  of  real  estate  law. 
The  result  was  that  in  Normandy  the  law  governing  the  land 
was  created  to  harmonize  with  the  feudal  system,  and  was  in 
fact  an  integral  part  of  it.  With  the  Anglo-Saxons,  feudalism 
was  modified  by  the  force  of  the  existing  law  of  real  property. 
The  Norman  law  was  naturally  much  better  adapted  for  the 
high  development  of  the  feudal  system ;  we  find  there  the  rule  of 
primogeniture,  and  the  rigid  restriction  on  alienation,  which 
were  absent  among  tlie  Anglo-Saxons.  The  whole  tendency  of 
the  age  was  towards  the  strengthening  of  the  feudal  system,  and 
it  is  possilbe  that  the  Anglo-Saxons  might  themselves  have 
drawn  nearer  to  the  feudalism  of  the  continent,  even  if  they 
had  not  been  conquered  a  century  later  l)y  the  most  highly 
feudalized  nation  in  Europe. 

The  desire  of  Dunstan  to  form  a  sinirle  strong  nation  out  of 
the  various  tribes  and  races  in  Knfrland  caused  him  to  seek  to 
increase  the  power  of  tlie  king  at  tlie  expense  of  the  nobles.* 
His  success  in  this  direction,  wliilo  it  went  far  to  make  one 
England  out  of  the  old  seven  kingdoms,  secured  for  him  the 
enmity  of  the  greater  nol)los.  Once  in  the  early  part  of  his 
career,  during  the  reign  of  End  wig,  lie  was  driven  from  the 
country,  only  to  reiurn  upon  the  ar(*«*>sion  of  Eadgar,  stronger 
than  ever.  T1h»  murder  of  Eadward  and  the  accession  of 
Eathelred  in  97 «^,  liowever,  irave  the  control  of  tlio  government 
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to    his    opponents,    and   in   the  end  forced  the  retirement  of 
Dunstan. 

§  19.  The  Danish  conquest. — Of  the  four  conquests  of  Eng- 
land, the  Danish  occasioned  the  least  change  in  the  character  of 
the  inhabitants  of  England,  their  laws  and  institutions  or  in  the 
course  of  English  history.  "When  the  wild  burst  of  the  storm 
was  over,  land,  people,  government  reappeared  unchanged. 
England  still  remained  England;  the  conquerors  sank  quietly 
into  the  mass  of  those  around  them  and  Woden  yielded  without 
a  struggle  to  Christ.  The  secret  of  tliis  difference  between  the 
two  invasions  (i.  e.,  the  Anglo-Saxon  and  the  Danish)  was  that 
the  battle  was  no  longer  between  men  of  different  races;  it  was 
no  longer  a  fight  between  Briton  and  German,  between  English- 
man qnd  Welshman.  The  life  of  these  northern  folk  was  in  the 
main  the  life  of  the  earlier  Englishmen.  Their  customs,  their 
religion,  their  social  order  were  the  same;  they  were,  in  fact, 
kinsmen  bringing  hack  to  an  England,  that  had  forgotten  its 
origin,  the  barbaric  England  of  its  pirate  forefathers.  Xowliere 
over  Europe  Avas  the  fight  so  fierce,  because  nowhere  else  were 
the  combatants  men  of  our  blood  and  speech.  But  just  for  this 
reason  the  fusion  of  the  nortlimen  with  tlieir  foes  was  nowhere 
so  peaceful  and  so  complete.''^  The  force  of  the  first  stream  of 
Danish  invasion  was  checked  by  the  statesinansliip  and  military 
skill  of  Aelfred,  and  tlie  result  was  a  division  of  England  rather 
than  a  conquest;  the  second  invasion,  however,  resulted  in  the 
complete  subjugation  of  England  by  the  Danes  near  tlie  bc<ziu- 
ning  of  the  Eleventh  century.  The  great  Danish  King.  Canute, 
however,  instead  of  trying  to  make  En^^land  Danish,  became 
himself  an  Englishman.  Ilis  ambition  was  to  make  England 
the  center  of  a  great  northern  Empire,  which  in  size  and  power 
might  rank  on  equal  terms  with  tlie  Holy  Boman  Empire  to 
the  south.  His  domestic  English  policy  was  closely  based  upcni 
that  of  Aelfred  and  Dunstan.  He  sou^dit  to  weld  Dane  and 
Anglo-Saxon  into  one  nation  just  as  his  predi^cessors  had  labored 
to  unite  Northumbrian,  ^lercian  and  West  Saxon.  A  continua- 
tion of  Canute's  policy  might  have  accomplished  his  d(^sio!i<  : 
but  such  a  result  was  prevented  by  the  character  of  his  sons, 
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and  their  early  and  violent  deaths  were  followed  by  the  restora- 
tion to  the  English  throne  of  the  old  West  Saxon  royal  life.  The 
accession  to  the  throne  of  Edward  the  Confessor  nuirks  the 
termination  of  the  period  of  Scandinavian  immigration  and  in- 
fluence in  England.  The  liistory  of  Xorway  and  Denmark, 
which  for  the  previous  two  centuries  had  been  so  closely  united 
with  tiiat  of  England,  now  widely  diverged.  The  dream  of  Ca- 
nute of  a  great  northern  empire,  purely  Teutonic  not  only  in 
blood  but  in  laws  and  institutions,  was  to  fail  of  realization. 
The  future  foreign  relations  of  England  were  to  be  with  her 
neighbors  across  tlie  Euglisli  Channel  instead  of  the  North  Sea, 
and  with  the  new  stream  of  immigration  which  was  about  to 
l)our  itself  u})on  England  were  to  come  laws  and  institutions  of 
a  difTerent  and  non-teutonic  origin.  Konuui  law,  which  won  its 
greatest  victories  on  the  continent,  after  Kome  itself  had  fallen, 
was  to  influence,  although  it  ould  not  overthrow,  the  great 
luiglish  Common  law  system,  which  was  rapidly  developing  in 
lOngland.  But,  although  hjigland  was  again  to  be  coiuiucrcd 
by  continental  invaders,  although  her  ])iivate  law  was  to  adopt 
much  of  the  civil  law,  althouiiJi  Xorman  Feudalism  in  all  its  re- 
finement and  high  development  was  to  succe(\l  the  rudimentary 
feudalism  of  the  Anglo-Saxon,  one  thing  was  to  remain  prac- 
tically unaffected.  'Jlie  constitutional  law  of  England  was 
destincnl  to  be  of  indigenous  origin  and  growth,  unalfectiMl  by  the 
work  of  Norman  conqueroi-s  or  Roman  lawyers. 

§  20.  Eadward  the  Confessor.  — Eadward  the  Confessor,  fa- 
mous in  histoiT  as  the  last  of  the  Saxon  kings  of  l^]ngland.  was 
in  realitv  almost  a^^  much  the  first  of  the  Xorman  kiniis.  Half 
Xornum  in  blood,  more  than  half  XorTiian  in  his  inclination, 
entirc^lv  N'^ornian  in  eilucation,  Eadward  in  every  way  enc(nirage(l 
X'orman  inimigrati(»n  and  })re])ar(Ml  the  way  for  the  Xorman 
concpiest.  The  whoh'  reign  of  Eadward  the  Confessor  was  a 
continual  ccuillict  betwcH'U  the  intluence  of  the  foreign  favorites 
of  the  king,  on  th(»  one  hand,  again-t  the  natioiud  l''ngli>]i 
spirit  on  the  other,  led  and  protected  by  the  House  of  (iodwin. 

The  reign  of  Eadward  the  Conf(\csor  was  likewise  oiu'  of  dis- 
integration and  an  undoing  of  the  work  of  consolidation  of 
Eadward,  Aelfred,  Dunstan  and  Canute.     The  kingdom  became 
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divided  into  the  four  great  earldoms  of  Wessex,  East  Anglia, 
Mereia  and  Northumbria.  With  the  rise  of  the  power  of  the 
carls,  united  England  gradually  passed  away.  At  this  period  it 
was  the  earls  who  stood  for  the  English  people,  while  the  king 
liad  become  the  mere  creature  of  foreign  favorites.  But  the 
effect  of  the  growing  power  of  the  earls,  had  it  not  been  checked 
by  a  foreign  conqueror,  would  have  been  to  throw  England  back 
into  the  position  which  she  had  held  during  the  old  rivalry  of  the 
Fcven  or  of  the  three  kingdoms. 

§  21.  The  Saxon  Witenagemote.— The  Saxon  kingdom  was 
never  an  absolute  monarchy.  The  power  of  the  Anglo-Saxon 
king,  whether  it  be  during  the  period  of  the  many  kingdoms, 
of  the  seven,  of  the  three,  or  of  the  one,  was  always  limited  by 
his  Witenagemote  or  Great  Council.  Centuries  before,  wliiU* 
Angle  and  Saxon  were  yet  living  in  their  continental  homes,  wo 
see  the  forerunner  of  the  Witenagemote  in  the  Folkmoot,  or  as- 
sembly of  the  free  men  of  the  tribes.  In  the  pages  of  Tacitus 
we  read  that  while  the  principes  disposed  of  all  the  ordinary 
business,  matters  of  great  importance  were  submitted  to  tlie 
(ieneral  Assembly.  In  the  primitive  kingdoms  in  which  the 
Teutonic  system  originated,  the  State  Assembly  still  appears  as 
a  Folkmoot  showing  the  will  of  the  whole  people  in  arms.  In 
the  structure  of  the  Folkmoot  there  is  no  departure  from  primi- 
tive traditions.  In  the  course  of  time,  however,  the  Folkmoot 
became  the  Witenagemote,  but  they  are  now  no  longer  tlio  groat 
popular  assemblies  of  an  entire  nation,  but  simply  aristocratic 
assemblies,  composed  only  of  the  great  men  of  the  kinizdoni. 
It  is  impossible  to  determine  at  exactly  what  period  this  clian^i' 
was  accomplished;  it  was  undoubtedly  a  gradual  one,  nor  is  it 
possible  to  determine  with  any  degree  of  exactness  tlie  composi- 
tion of  the  Witenagemote  at  any  given  time.  Its  eonstitiiont 
elements  seem  to  have  been  in  the  main,  the  Eoldorinon,  the 
Archbishops  and  Bishops,  the  Kings  officers  and  some  of  tlic 
lower  nobility  of  Thanes.  The  attendance  upon  these  as^oniblios 
may  have  been  partially  regulated,  at  times,  by  the  number  who 
were  able  to  stand  the  expenses  of  the  journey;  distance  and  tlio 
hardships  of  travel  perhaps  did  more  tlian  tlie  King  towards 
keeping  down  the  attendance  at  the  Witonageniote.     TIu^  only 
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relic  of  its  former  popular  character  lay  at  last  in  the  ring  of 
citizens  who  surrounded  the  wise  men  at  Winchester  and  who 
sliouted  their  "ayes"'  and  "nays'^  at  the  election  of  the  King. 
The  power  of  tlie  Witenagemote  was  at  all  periods  of  the  Saxon 
history  large;  it  could  elect  or  depose  the  king;  to  it  belonged 
the  administration  of  the  higher  justice;  the  imposition  of  taxes; 
the  making  of  laws;  the  conclusion  of  treaties,  the  control  of 
wars  and  the  dij?po^al  of  public  lands  and  appointment  of  court 
otticers  and  officers  of  state.  Altogether  the  Witenagemote 
served  a  double  purpose;  that  of  checking  the  power  of  the  King 
and  that  of  uniting  the  people  and  preventing  any  undue 
usurpation  of  power  by  any  of  tlie  great  eorls  or  eorldermen.  Tlie 
growth  of  tlie  great  earldoms  in  the  reign  of  Edward  the  Con- 
queror lessi^ied  I  he  power  of  the  Witenagemote  as  well  as  that 
of  tlie  King. 

§  22.  The  Norman  conquest. — The  merits  of  the  contest  l)e- 
tween  William  of  Normandy  and  Harohl,  Earl  of  Wessex,  for 
the  English  throne,  depended  upon  the  question  whether  or  not 
the  office  of  King  of  England  was  to  a  certain  degree  an  elective 
ofhce;  whether  it  was  an  institution  created  for  the  public  good 
and  over  which  the  people  had  reserved  to  themselves  a  certain 
degree  of  control,  or  whether  the  kingship  was  merely  a  species 
of  ])roperty  tlie  accession  to  which  was  to  be  governed  by  the 
pariie  laws  which  determined  the  succession  to  an  estate  in  real 
property.  The  claim  of  Harold  to  the  throne  rested  upon  his 
election  by  the  Saxon  Witenagemote;  that  of  WiHiani  upon  his 
relationship  to  Edward  the  Conqueror  and  that  monarch's  rec- 
ognition of  him  as  his  licir.  The  decisive  battle  of  Senlac  ended 
in  the  d^ath  of  Harold  and  at  once  gave  to  William  the  control 
of  a  large  portion  of  the  country,  including  London.  His  later 
campaigns  extended  his  authority  over  the  rest  of  the  realm. 
History,. in  giving  to  the  Duke  of  Normandy  the  title  of  William 
tljc  Con(]U('ror,  accurately  described  the  ground  upon  which  his 
claim  to  the  throne  of  England  was  in  reality  based  ;  William, 
however,  preferred  to  consider  himself  as  the  rightful  King  of 
England  by  the  line  of  jiereditary  descent  and  by  tlu'  nomina- 
tion of  his  ])re<leeessors,  and  to  regard  his  victories,  not  as  thost* 
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of  conquest  of  a  foreign  country,  but  as  the  overthrow  of  traitors 
ill  rebellion  against  their  rightful  lord. 

§  23.  Legal  changes  under  William  the  Conqueror.— It  is  in 

the  light  of  this  position  thus  taken  by  William  that  we  must 
view  his  dealings  with  the  new  country  which  the  fortune  of 
war  had  placed  under  his  control.     It  was  never  his  desire  to 
make  many  radical  changes  in  the  construction  of  Englisli  gov- 
ernment, or  to  force  Norman  institutions,  witli  one  great  ex- 
ception, upon  the  English  people.    His  power  as  King  of  England 
was  greater  than  it  had  been  as  Duke  of  Normandy  and  ho  was 
in  the  main,  satisfied  to  let  "well  enough  alone."     One  great 
defect,   however,   in  the   English   system   was   clearly   seen   by 
William.    It  was  a  defect  of  whose  existence  in  the  past  he  had 
no    reason   to   complain,    for   it   was   due   to   the   existence   of 
this  defect  that  victory  had  come    to    him    at    Senlac.      This 
very  reason,  however,  made  him  determine  to  remedy  it  for  the 
future.    The  great  defect  in  Anglo-Saxon  political  organization 
was  its  failing  to  provide  any  satisfactory  military  organization. 
To   remedy  this  William  proceeded  to  introduce  the  Norman 
Feudal  System  into  England.     It  is  a  much  mooted  question, 
and  one  which  it  is  not  necessary  to  discuss  here,  at  length,  as 
to  \vhether  the  Feudal  System  had  existed  in  England  prior  to 
the  Norman  conquest.     The  answer  to  this  question  probably 
would  depend  upon  what  definition  we  give  to  this  far-spreading 
institution;  this  most  striking  characteristic  of  Phiropean  Medie- 
val History.    Perhaps  as  accurate  a  statement  of  the  matter  as 
could  be  made  would  be  to  say  that  Anglo-Saxon  England  had 
possessed  this  system,  but  in  a  rudimentary  degree,  and   in  a 
form  which  signally  failed  to  provide  for  the  creation  of  a  mili- 
tary organization.     The   introduction   of   tlie   Norman    Feudal 
System,  which  remedied  this  defect,  was  rendered  easy  by  treat- 
ing as  traitors  all  those  who  opposed  the  ascension  of  William 
the  Conqueror  to  the  throne  and  confiscating  their  projKMty.    In 
this  manner  nearly  all  the  land  of  Enghuid  passed  into  the  con- 
trol of  the  King,  who  divided  it  among  his  followers,  uiuler  tlie 
system  of  land  tenure  and  military  service  to  which  tliey  were 
already  accustomed  in  Normandy.     A  few  clianLzes  were  nui<l(\ 
however,  in  the  details  of  the  Feudal  svsteni,  with  llie  inteniion 
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of  counteracting  tlie  disintegrating  tendencies  which  had  begun 
to  make  themselves  manifest  in  Normandy.  Tlie  snb-tcnanls 
were  obliged  to  swear  fealty  to  the  King  as  well  as  to  their 
lord,  while  the  manors  which  he  bestowed  upon  his  barons  wc^re 
scattered  over  the  kingdom,  so  that  in  no  one  district  should 
the  territory  of  any  one  man  be  great  enough  to  tempt  him  to 
rebellion. 

William  continued  to  call  the  Ancient  National  Assembly  at 
the  accustomed  times  and  })laces;  those  were  attended  by  the 
Archbishops,  Abbots,  Karls,  Thanes  and  Knights.  With  the 
growth  of  the  feudal  system,  however,  this  National  Council 
gradually  changed  from  the  old  Sa.xon  Witenagemote  into  the 
Curia  Kegis,  an  assembly  of  Feudal  barons.  William  also  con- 
tinued in  force  the  so-called  laws  of  Edward  tlie  Confessor; 
by  this  should  be  understood  the  laws  that  were  observed  during 
the  reign  of  that  king,  i.  e.,  the  laws  of  Dunstan  and  Canute. 
Some  changes  he  was  necessarily  obliged  to  make  in  these  laws, 
but  tlie  number  ol*  these  changi'S  was  sur])risingly  few.  Al- 
thougli  the  Normans  and  l^^nglish  were  considered  equal  in  law, 
a  distinction  was  allowed  in  some  instances.  The  Normans  were 
accustomed  to  trial  by  the  wager  of  battle;  the  Anglo-Saxon  by 
the  ordeal  and  the  compurgation.  Kacli  race  was  ix^rniitted  in 
general  trial  by  its  own  customs.  11  le  lives  of  the  Normans 
were  protected  by  heavy  fines  levie<l  upon  any  hundred  in  which 
a  Norman  was  found  murdered.  Ca])ital  punisliment  and  the 
sale  of  men  into  foreign  slavery  were  prohibited.  The  Civil  and 
Ecclesiastical  jurisdiction  of  the  courts  of  law  were  separated, 
but  except  for  tlie  absence  of  the  Bisliop  tlie  county  and  hundred 
courts  were  constructed  nearly  a«  formerly. 

§  24.  The  Norman  kings. — The  reign  of  William  Rufiis,  the 
second  of  the  Norman  Kings  of  P^nirhiiul,  was  notable  mainly 
for  the  King's  wasteful  ex|)cn(litui'e  of  money  obtained  by 
tyrannical  exactions  from  tlic  people,  and  for  llie  liegiiining  of 
that  long  struggle  between  tlie  IJoyal  and  Eeiidal  ])o\vors  which, 
playing  the  one  off  against  tlie  otliei'.  brought  each  })arty  at 
times  to  the  point  where  lliey  wore  compelled  to  seek  aid  from 
the  Commonalty  of  England  ;  it  was  to  these  causes  more  than 
to  anv  other  that   the  revival   of  the   lil)erties  of  the    English 
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people  after  the  Xorman  conquest  can  be  traced.  Upon  the 
tleatli  of  William  the  disputed  succession  of  Henry  the  First 
to  the  throne  thiew  him  for  support  upon  the  English  people. 
With  tlieir  assistance  Henry  was  enabled  not  only  to  make  good 
liis  claims  to  the  throne  of  England  against  those  of  his  brother 
Robert,  but  also  to  wrest  from  the  latter  his  hereditary  Duchy 
of  Xormandy,  and  to  resist  the  power  of  the  great  feudal  barons 
of  England.  His  concessions  to  the  people  were  contained  in 
liis  Charter  of  Liberties,  a  more  liberal  document  than  the 
Magna  Charta,  but  one  which  soon  became  generally  disre- 
garded. 

The  reign  of  Henry  the  First  was  on  the  whole  despotic;  he 
was  not  a  law-giver  nor  did  he  entrust  the  National  Council 
with  any  power  of  legislating.  However,  he  did  much  towards 
organizing  the  judicial  system  of  the  country,  leading  the  way 
lor  the  more  important  and  far-reaching  reforms  of  the  second 
Henry.  Henry  the  First  also  granted  charters  to  the  boroughs 
and  the  board  guilds,  both  of  which  were  afterwards  to  play  nn 
important  part  in  strengthening  the  commonalty  of  Kngland. 
With  the  twenty  years  of  anarchy  incident  to  the  disputed  suc- 
cession between  Stephen  and  Maud,  the  fortunes  of  war  swayed 
backwards  and  fon^'ards  between  the  contesting  parties,  and  the 
contest  was  finally  ended  by  the  conditions  of  the  treaty  of 
Wallingford,  giving  the  throne  to  Stephen,  and  the  succession  to 
Henry,  son  of  Maud.  Throughout  the  whole  i)eriod,  whoever  for 
the  naoment  sat  upon  the  English  throne,  the  English  nobles 
seized  the  opportunity  offered  by  the  troubled  times  to  strengthen 
their  position  and  to  extend  their  power  and  privileges,  both  at 
the  eixpense  of  the  Royal  prerogative  and  the  rights  of  the  peoj)le. 
It  was  an  undoing  of  the  centralizing  work  of  Henry  the  Firsl. 
and  more. 

§  25.  LegUl  reforms  of  Henry  the  Second. — The  nationaliza- 
tion of  England  was  finally  accomplished  during  the  reign  of 
Henry  the  Second.  From  the  first  landing  of  Hengist  and  Horsa 
the  unification  of  the  various  divergent  races  inhabiting  England 
had  constantly  been  one  of  the  great  problems  of  all  Englisli 
rulers.  Scarcely  had  the  task  seemed  to  Ik}  per  formed  than  a 
new  immigration  would  create  a  new  aspect  of  the  same  problem. 
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8oiu'cely  had  Angles,  Saxons  and  Jutes  been  united  under  a 
common  rule,  than  the  invasion  from  the  north  brought  forward 
the  contest  between  Anglo-Saxon  and  Dane.  Tlie  fusion  of 
these  races  only  slightly  preceded  the  Norman  invasion.  The 
bitterest  of  all  contests,  tliat  between  Saxon  and  Norman,  had 
not  yet  ceased  to  exist  by  the  time  of  the  accession  of  Henry  the 
Second.  The  Angevin  descent  of  Henry  the  Second  had  the 
fortunate  effect  of  causing  the  new  King  to  sympathize  neither 
witli  the  Norman  or  the  Saxon  as  against  the  other,  with  the 
result  that  during  his  reign  all  disturbances  between  the  two 
races  gradually  passed  away  and  the  two  were  gradually  fused 
into  a  new  united  nation. 

The  first  great  problem  ])resented  to  the  new  ruler  was  the 
subjugation  of  the  Englisli  barons,  who.  during  the  recent  dis- 
turbances had  attempted  to  advance  their  position  from  that  of 
English  subjects  into  that  of  semi-independent  feudal  lords. 
The  successful  termination  of  this*  task  left  him  at  liberty  for 
his  greatest  work  of  organizing  and  developing  the  English 
judicial  systcjn.  A  brief  sununary  of  the  work  done  along  this 
line  during  his  reign  is  as  follows:  The  judicial  duties  of  the 
Curia  Eegis  were  first  separated  from  its  legislative  and  execu- 
tive duties,  and  a  further  division  of  that  judicial  body  was 
nuule  into  the  three  brandies  of  the  Exchequer,  Common  Plea<5, 
and  King's  Bench.  Tlie  itinerant  justices,  or  justices  in  eyre, 
were  regularly  establislied,  later  in  this  reign  being  succeeded  by 
the  judges  of  Assize  and  Nisi  Prius.  In  117G  the  country  was 
first  divided  into  regular  judicial  circuits.  To  Henry  the  Sec- 
ond can  also  Ix?  ascril)ed  the  introduction  of  trial  by  jury  and 
other  legal  reforms:  aiul  the  wide  extension  and  regular  estab- 
lishment of  the  system  of  l^Hognition  by  sworn  Inquest,  i.  e., 
the  finding  of  facts  by  a  bndy  of  impartial  witnesses  who  repre- 
sented the  sentiment  of  t]i(3  local  community,  and  who  were 
summoned  and  exainined  bv  an  ollicial.  who  acted  under  power 
of  the  king's  writ.  From  this  institution  our  present  trial  by 
jury  is  lineally  descended. 

^Fu(•h  new  law  on  tlie  subject  of  l^eal  Property  and  Criminal 
Proceclure  wa-  (Miaclcd  during  this  reign:  there  is  little,  how- 
ever, of  i!iij)Oi'tan('e  in  the  liiu^  of  Constitutional  law.     The  reign 
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of  Henry  the  Second  may  best  be  described  as  a  benevolent 
despotigm.  The  reforms  of  this  period  were  enacted  by,  and 
were  the  work  of  Henry  the  Second,  rather  than  of  the  Great 
Council. 

§  26.  John. — Richard  the  First,  commonly  called  Richard 
the  Lion-Hearted,  spent  but  a  few  months  of  his  reign  in  Eng- 
land, the  country  being  governed  during  this  time  by  various 
justices,  under  whom  the  Constitutional  arrangements  organ- 
ized by  Henry  the  Second  \vorked  quietly  on  with  few  impedi- 
ments or  changes.  The  reign  of  John  is  characterized  by  the 
attempt  of  that  monarch  to  disregard  the  rights,  both  of  the 
barons  and  the  commons  of  England;  the  result  wa?  a  new 
ahgnraent  of  forces  in  England,  the  barons  and  people  becoming 
united  against  the  tyranny  of  the  king.  This  same  union  of 
barons  and  people  on  the  one  hand  and  the  royalty  on  the  other 
was,  in  the  main,  to  continue  to  exist  down  to  the  period  of  the 
War  of  the  Roses.  To  this  union  of  the  nobility  and  the  com- 
mons must  be  assigned  in  a  large  measure  the  retention  of  the 
liberties  of  the  people  in  England  after  they  had  been  lost  by 
the  neighboring  people  of  the  Continent.  The  contest  between 
the  king  and  his  subjects  finally  culminated  in  that  great 
historical  spectacle  at  Runnymede,  where  John,  finding  himself 
arrayed  against  practically  a  solid  nation,  finally  granted  to  his 
people  that  instrument  known  as  one  of  the  three  great  cliarters 
of  English  liberty,  whose  importance  is  furtlier  emphasized  by 
its  title  of  "The  Great  Charter." 

§  27.  The  Magna  Charta. — The  granting  of  the  Magna 
Charta  was  an  event  of  importance,  not  only  to  tlie  i)aroiis  wiio 
assembled  at  Runnymede,  and  to  their  allies  among  the  English 
people,  but  to  all  future  generations  of  the  Anglo-Saxon  race, 
and  indeed  to  the  whole  world.  The  principles  contained  in 
this  Charter,  as  extended  and  supplemented  by  tlie  provisions 
of  the  later  Petition  of  Rights  and  Bill  of  Rights,  has  ever  since 
served  as  the  fundamental  basis  of  the  rights  and  liberties  of 
the  English  people,  and  more  ihan  tliis,  have  extended  their 
influence  to  regions  of  the  world  of  which  neitlier  John  nor  his 
opponents  had  ever  heard,  and  liave  largely  served  as  the  grounil 
work  upon  which  the  rights  of  the  individual  rest  in  America 
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and  Australia.  Many  of  the  provisions  of  the  United  States 
Constitution  and  other -provisions  of  our  statutory  or  unwritten 
law  can  be  traced  back  to  this  charter.  It  should  be  borne  in 
mind,  however,  that  mingled  with  the  provisions  of  such  great 
and  far-reaching  importance,  were  many  others  of  merely  tem- 
porary interest.  The  sixty-three  Articles  of  this  Magna  Charta 
may  be  divided  into  live  clearly  defined  provisions:  1.  Those 
concerned  with  feudal  obligations.  2.  Those  having  relation 
to  the  administration  of  law  or  justice.  3.  The  provisions 
relating  to  cities,  boroughs  and  commerce.  4.  Those  directed 
against  purveyance  and  other  exactions.  5.  And  finally  those 
fundamental  principles  wliose  importance  have  continued  down 
to  the  present  day.  Four  clauses,  viz. :  the  twelfth,  fourteenth, 
thirty-ninth  and  fortieth,  stand  out  preeminently  from  the  other 
fifty-nine.  In  the  first  two  of  these  are  to  be  seen  the  declara- 
tion of  the  right  of  the  people  to  be  represented  in  Parliament 
and  of  the  principle  that  taxation  should  not  exist  without  rep- 
resentation. In  the  last  two  may  be  seen  the  germs  of  the 
liabeas  corpus  and  trial  by  jury. 

C'lause  12:  "No  scutage  or  aid  sliall  bo  imposed  unless  per 
commune  concilium  regni,  except  in  the  three  cases  of  ransom- 
ing the  king's  person,  making  his  oldest  son  a  knight,  and  once 
for  marrying  his  eldest  daughter,  and  for  these  the  aids  shall 
be  reasonable.  In  like  manner  it  shall  be  concerning  the  aids 
of  the  City  of  London. 

(^lause  14:  "In  order  to  take  the  common  council  of  the 
nation  in  the  imposition  of  aids  for  (other  than  the  three 
rc.iiular  feudal  aids)  and  of  scutage,  the  king  shall  cause  to  be 
suiiin\onod  the  Archbishops,  Bishops,  earls  and  greater  barons, 
hy  writs  direclcd  to  each  severally,  all  other  tenants  in  capile 
hy  a  general  writ  addressed  to  the  sherifi"  of  each  shire;  a  cer- 
tain day  and  place  shall  be  named  for  their  meeting,  of  which 
forty  days'  notice  shall  be  given;  in  all  letters  of  summons  the 
cause  of  summons  shall  bo  specified,  and  the  consent  of  those 
present  on  the  appointed  clay  shall  bind  those  who,  though  sum- 
moned, shall  not  have  attended." 

Clause  30:  "No  freeman  shall  be  taken  or  imprisoned,  or  dis- 
seized, or  outlawed,  or  exiled,  or  anyways  destroyed;  nor  shall 
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we  go  upon  him,  nor  shall  we  send  upon  him,  unless  by  the 
lawful  judgment  of  his  peers  or  by  the  law  of  the  land." 

Clause  40:^  "To  none  will  we  sell,  to  none  will  we  deny  or 
delay  right  or  justice.^^ 

§  2S.  Contest  between  the  king  and  the  English  people  dur- 
ing the  reign  of  Henry  in. — The  thirteenth  century  in 
English  history  foreshadowed  the  Seventeenth.  The  great 
movement,  which  in  the  former  century,  wrested  the  Magna 
Charta  from  John,  at  Kunnymede,  supported  Simon  de 
Montfort  in  his  resistance  to  Henry  III,  and  produced  the 
evolution  of  the  English  Parliament  out  of  the  Curia  Regis, 
bears  a  very  strong  resemblance  to  that  movement  which,  four 
centuries  later,  sent  one  of  the  Stuart  kings  to  the  block  and 
another  into  exile,  and  secured  for  the  English  people  the  Pe- 
tition of  Right,  the  Habeas  Corpus  Act,  and  the  Bill  of  Rights. 

The  reformers  of  the  Thirteenth  century,  however,  were  men 
whose  political  ideas  were  far  ahead  of  their  times,  with  the  re- 
sult that  the  immediate  effect  of  most  of  their  work  w\is  only 
transient*  and  its  greatest  importance  lies  in  the  example  whicli 
it  furnished  for  the  future. 

The  attempted  refonns  of  Simon  de  Montfort,  if  they  could 
have  received  the  support  of  England  at  this  time  would  have 
very  largely  anticipated  the  work  of  the  Seventeenth  century; 
as  it  is,  the  brief  period  of  the  rule  of  Simon  de  Montfort  is 
the  brightest  spot  in  the  history  of  English  liberty  prior  to  the 
days  of  the  Long  Parliament.  De  Montfort  and  his  followers, 
it  is  true,  claimed  to  proclaim  no  new  political  principles,  nor  to 
demand  any  innovation  or  new  grants  of  liberties  from  the  kin<T. 
In  this  they  resembled  the  English  reformers  of  prececlin<(  and 
succeeding  generations.  From  the  time  when  the  Anglo-Saxons, 
in  the  Eleventh  and  Twelfth  centuries,  cried  for  tlie  restoration 
of  the  good  old  laws  of  Edward  the  Confessor,  to  the  time  when 
Enorlish  liberties  were  finally  secured  by  the  Bill  of  Ri^rhts,  all 
reforms  in  the  English  Government  were  defended  by  tlieir 
proposers,  as  not  being  innovations,  but  merely  as  a  return  to 
the  old  liberties  of  their  forefathers. 

What  the  English  people  demanded  of  Henry  III  was 
his  observance  of  the  principles  as  laid  down  in  the  Magna 
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Charta,  an  observance  which  he  often  promised  but  seldom  ful- 
filled. The  liberties  of  England  seemed  to  perish  with  the  fall 
of  de  Montfort  at  the  battle  of  Eversham,  but  this  struggle  was 
not  to  be  without  its  effect  upon  the  future  of  England,  and 
most  prominent  among  the  results  which  can  be  traced  back  to 
this  great  contest  was  the  impetus  which  it  had  given  to  the 
development  of  the  English  Parliament. 

§  29.  The  Curia  Regis  and  the  origin  of  the  English  Parlia- 
ment.— While  in  theory  all  the  powers  of  the  old  Saxon 
Witenagemote  passed  to  the  Curia  Regis  of  the  Norman 
Kings,  in  reality  its  legislative  powers  w^ere  soon  reduced 
to  a  mere  shadow.  The  principal  duties  of  the  Curia  Regis 
during  the  reigns  of  the  early  Norman  Kings  were  to  assist 
the  King  in  his  judicial  and  administrative  work.  Its  legis- 
lative functions  while  at  this  time  slight,  represented  the 
entire  share  which  either  nol)ility  or  commonality  had  in 
the  making  of  P'nglish  laws.  In  its  constitution  the  Curia 
Regis  of  the  Norman  Kings  was  a  court  of  the  king's  feudal 
vassals,  which  each  tenant  in  chief  of  the  king  had  the 
right  to  attend.  In  practice  this  attendance  soon  became 
limited  to  the  greater  barons  and  higher  ecclesiastics  and 
the  officials  of  the  Kin<(.  The  thirteenth  century  saw  the  intro- 
duction of  the  elective  system  in  the  determination  of  the  mem- 
bership of  the  Curia  Hciiis;  it  was  the  extension  of  this  system 
which  was  to  turn  tlio  Curia  Jlc<^\s  into  the  Englisli  Parliament; 
to  play  a  Icadin^^  part  in  the  preservation  of  English  liberties 
and  finally  to  result  in  tlic  development  of  that  system  of  repre- 
sentative government  which  has  l)ccn  the  <:roatcst  })olitical  con- 
tribution made  to  the  world  by  tlic  Anglo-Saxon  race. 

The  elective  method  was  occasionally  used  as  early  as  the  reign 
of  King  John  for  the  purpose  of  choosing  representatives  of  the 
royal  desmesnes  and  of  the  lesser  barons.  It  is  not,  however, 
until  this  time  that  the  principle  was  used  for  the  purpose  of 
securing  representation  to  the  cities  and  boroughs,  the  centers 
of  the  intellectual  and  coininercia]  life  of  England  and  the  back- 
bone of  the  power  of  English  comnicrce.  With  the  overthrow 
of  de  Mo'itfort  tliis  rc|»r('S(Mitative  svsi('?ii  might  well  have 
sec?ncd    to    have    been    destroyed.       Edward    1,    however,    had 


§§  30, 31       ENGLISH    CONSTITUTIONAL     HISTORY.  49 

learned,  and  was  willing  to  learn,  more  from  De  Montfort  tlian 
military  tactics,  and  we  see  the  Parliament  of  1295  created  upon 
the  same  basis  as  De  Montfort's  famous  Parliament  of  thirty 
years  before. 

§30.  The  English  Justinian. — Kdwanl  Fs  Parliament 
of  1295  stands  forth  as  a  landmark  in  the  constitutional 
and  political  history  of  England.  The  great  work  of  his  reign, 
however,  leaving  out  of  consideration  his  military  campaigns, 
was  along  the  line  of  the  development  of  English  private  law; 
it  is  his  work  here  which  has  earned  for  him  the  title  of  the 
English  Justinian. 

The  reign  of  Edward  1  is  one  of  definition,  of  devclop- 
nicnt,  of  the  settlement  of  details;  the  work  of  his  reign  may 
be  said  to  have  been  a  finishing  and  polishing  of  the  work  whirh 
had  been  rough  hewn  l)y  his  predecessors.  We  find  in  it  no  such 
great  work  as  the  reorganizing  of  the  judicial  system  by  Henry 
II;  no  great  charter  of  lil)ertics  like  the  Magna  Charta: 
no  such  brilliant  political  innovation  as  that  contained  in  the 
Parliament  of  Simon  De  Montfort,  but  all  of  those  needed  the 
work  of  an  Edward  I  for  their  completion.  The  judicial 
system  of  Henry  II  was  developed  into  a  hi.dier  degree  of 
etlieiency  than  it  ever  attained  in  the  reign  of  tlie  flr-1 
Plantagenet  King.  The  ^fagna  diarta  was  reaflirmed,  and  in 
the  main  followed.  The  revolutionary  exj)edient  of  Simon  De 
Montfort  was  made  part  of  the  regular  law  of  the  land. 

The  reign  of  Edward  I  was  of  the  greatest  service  jo 
England;  he  is  one  of  the  few  really  great  kings  who  ever  ruled 
over  that  country.  It  was  his  fortune  to  rule  at  i)reeisely  that 
]H?riod  of  the  English  history  where  his  brilliant  talents  woiiM 
be  of  the  greatest  benefit  to  his  nation.  Of  the  details  of  the 
statutes  of  Edward  I  in  the  realm  of  private*  law  lilth- 
need  l)e  said;  but  the  names  of  such  statutes  as  that  of  West- 
minster II,  De  Donis  and  (^uia  Kmptores  ate  familiai*  to  e\ei\ 
lawyer. 

§  31.  The  development  of  the  House  of  Commons  during 
the  Fourteenth  Century. — The  history  of  England  during  the 
thirteenth  century,  and  again  during  the  lifteenlh,  eenti'red 
around  the  nobility  of  England:  but  in  the  fourteenth  century 
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for  tlie  first  time,  and  for  the  last  time  prior  to  the  seventeentli 
century,  we  find  a  prominent  place  taken  by  the  House  of  Com- 
mons. It  was,  in  fact,  during  this  century  that  Parliament  be- 
came definitely  divided  into  two  houses.  1'he  reign  of  Edwird 
III,  which  occupied  exactly  one-half  of  the  fourteenth 
century,  was  mainly  a  period  of  foreign  warfare,  which  took  the 
King  for  long  periods  of  time  out  of  P]ngland  and  required  con- 
stant calls  upon  Parliament  for  financial  support,  it  was  upon 
tlie  House  of  Commons,  as  the  special  representatives  of  the 
commercial  class  of  the  nation,  that  the  responsibility  of  grant- 
ing those  supplies  chiefly  fell,  and  it  was  through  this  power  of 
the  purse  that  the  House  of  Commons  for  the  first  time  obtained 
a  position  of  real  in}portancc  in  the  government  of  England. 
Even  in  the  reign  of  Edward  the  Third's  father  the  Commons 
had  asserted  their  power  of  granting  a  subsidy  '*upon  this 
condition"':  That  tlie  King  should  take  advice  and  grant 
redress  uj)on  certain  articles  in  which  tlieir  grievances  were 
iiQt  fortb.  'J'be  reign  of  Ivlward  11,  from  a  constitutional  stand- 
point, is  in  the  nuiin  very  similar  to  that  of  Henry  III,  and 
in  tlie  resistance  to  tlie  King  the  leading  part  is  taken  by 
the  barons  of  England.  The  attack  upon  l*arliament  and  upon 
the  King's  favorites  is  the  forerunner  of  the  right  of  Parliament 
to  hold  the  ministers  and  the  King  responsible  to  them  for  their 
conduct.  Parliamentary  history  of  the  reign  of  Edward  the 
Third  is  very  full,  there  being  no  less  than  forty-eight  sessions 
of  Parliament  lield  in  the  iifty  years  of  bis  reign.  Twice  during 
bis  reign  ])rovisions  for  an  annual  session  of  Parliament  were 
adoj)te(l.  During  this  long  reign  the  commons  succeeded  in 
establishing  live  great  rights— first,  tbat  all  taxation  without  (be 
cons<'?it  of  Parliament  sboubl  be  illegal;  se(r)iid,  tbat  Parliament 
barl  the  right  to  (wamine  ]niblic  accounts  aiul  a[)pro[)riat<*  sup- 
])Iies:  tbinl,  tbe  necessity  for  the  concuirence  of  i)oth  bou-cs 
in  Icgislatior) ;  fourth,  tbe  right  of  tbe  commons  to  iiKpiin*  into 
and  amend  tbe  abuses  (d'  tbe  jidminist ratio?) ;  flftb.  tbat  Parlia- 
ment bad  tbe  right  to  impeach  tbe  King's  ministers  for  mis- 
conduct. 

This  last  right,  that  of  impeachmeut,  was  actually  exercised 
by  tbe  so-called  **(b)od  ParliamcMit"  of  P>7t).     It  is  strongly  in- 
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(lieative  of  the  growing  strength  of  the  Parliament  that  the  con- 
test between  John  of  Gaunt  and  his  enemies  for  t]ie  control  of 
affairs  in  England  during  the  closing  years  of  the  reign  of 
Edward  III  was  fought  out  in  the  halls  of  the  House  of  Com- 
mons rather  than  upon  the  battlefield. 

The  history  of  the  reign  of  Richard  II  is  an  alternate  triumpli 
of  despotism  and  constitutional  government,  ending  with  the 
vindication  of  the  right  of  Parliament  to  depose  an  unworthy 
King  and  to  elect  in  his  stead  a  more  worthy  successor. 

§  32.  The  influence  of  Roman  law  in  England  and  the 
development  of  Equity  Jurisprudence. — The  principal  event 
in  the  history  of  the  private  law  of  England  during  the  twelftli 
and  thirteenth  centuries  was  the  long  contest  between  the  civil 
and  canon  law  principles  on  the  one  side  and  the  common  law 
principles  on  the  other.  The  Constitutions  of  Clarendon  and 
the  Assize  of  Merton  left  the  victory  with  the  latter.  u})()n  which, 
however,  many  civil  law  principles  had  been  engrafted.  The 
succeeding  rigidity  of  the  common  law  is  re?nedied  in  the  four- 
teenth century  by  the  introduction  of  the  new  and  supplemental 
system  of  equity  jurisprudence. 

,§  3-^.  Contest  for  the  throne  of  England  between  the  houses 
of  York  and  Lancaster. — The  House  of  Lancaster  had  come  to 
the  throne  at  the  close  of  the  Fourteenth  century  with  a  title 
whose  validity  rested  upon  the  legality  of  the  election  of  Henry 
IV  by  the  House  of  Commons.  Henry  IV  l)eing  a  son  of  John 
of  Gaunt,  fourth  sou  of  Edward  ITT,  coidd  not  he  considered  as 
the  heir  to  the  throne  if  the  crown  was  to  descend  strictlv  hy 
those  rules  of  hereditary  descent  which  the  feudnl  law  applied 
to  the  descent  of  real  property.  If  such  rules  were  to  gov(^rJU 
the  throne  must  have  passed,  afjer  the  def^osilioii  and  death  of 
Richard  IT,  to  Edward  ^fortimer,  the  infant  son  of  Roger  Morli- 
nier.  Earl  of  March,  son  of  Phillip|)a,  who  was  dan;:ht(M'  and 
heiress  of  Lionel  of  Clarence,  third  son  of  l^.dward  III. 

The  whole  question,  from  a  legal  standpoint,  as  to  the  re- 
spective rights  of  the  claimants  of  the  houses  of  York  and 
Lancaster  to  the  English  throne,  therrfore,  turned  n]»on  this 
question    as   to   whether    the    throne   of    Enirlaud    was    strictly 
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hereditary,  or  wlietlier,  upon  extraordinary  occasion,  the  English 
Parliament  had  the  right  to  vary  such  rules  by  the  election  of 
the  most  worthy  member  of  the  royal  family.  It  was  a  question 
in  which  there  was  much  difficulty  in  reaching  any  definite 
decision,  although  the  historical  arguments  lay  entirely  on  the 
side  of  the  House  of  Lancaster.  Tt  was  a  question  too  difficult 
to  be  settled  by  law,  a  question  whose  final  decision  in  the 
fifteenth  century  could  only  be  decided  by  the  sword.  The 
War  of  the  looses,  indeed,  could  not  finally  settle  the  real  ques- 
tion. The  varying  fortunes  of  war  placed  first  one  faction  and 
then  the  other  in  power,  and  even  at  its  close  the  legal  point 
in  controversy  could  liardly  be  said  to  have  been  determined, 
it  remained  an  open  question  in  the  English  Constitution  down 
to  the  time  of  the  accession  of  the  House  of  Hanover. 

H  was  two  generations  after  the  accession  of  Henry  IV  before 
the   adverse   claims   of   the   descendants   of   Tiionel    first    began 
to    manifest    themselves.      At    the    time    of    the    deposition    of 
Kichard  II   the  heir  of  tlie  House  of  Mortimer  was  an  infant, 
and   among  his    followeis   there    were   none    to    make   headway 
against  the  wary  cunning  of  the  Lancast(M*ian  King.  The  brilliant 
foreign  victoiies  of  Henry  V  made  him  Ihe  idol  of  tlie  English 
people,  and  it  seemed  as  if  the  House  of  Lancaster  was  at  last 
lirnily  established  on  tlie  English  tlirone,  but  tlie  aspect  of  affairs 
suddenly  clianged  in  tlie  reign  of   Henry   VL     Coming  to  the 
throne  wlien  a   few   months  of  age,   displaying  throughout   his 
life  a  weakness  of  intelleci,  wliich  at  times  reached  tlie  point  of 
absolule  insanity,  rendered  unpopular  by  the  acts  of  liis  minis- 
ters, bv  his  marriag(\  by  tlie  loss  during  his  reign  of  Ihe  foreign 
coiKpiesfs  of  bis  fatlier.  tlie   posilion  of  Henry   \'F  after  thirty 
vcars  of  his  rcii^n   had   been   completiMl,  was  Mich   as   to   invite 
attacks  ujmn  his  ])ower.     TIu*  claim  io  Ibe  (liro?ie  as  the  repre- 
senlaiive  of  the  claims  of  Ihe  House  of  Tiionel  had   now  |)assod 
to   Kichard,    Dnke   of    Vmk,    who.   on    (lie    male   side   was   also 
descended    fnun    the    liflli    son    of    Edward    TIL      At    first    th«^ 
I)nk(*  of  York  onlv  advanced  his  claim  to  be  considenMl  as  the 
heir  (»f   Henry   VI,  bnl   upon   llie  uTKApeeted   birth  of  a   son  to 
the  King  he  advanc(Ml  Ihe  \uMor  claim  to  the  immediate  jmsses- 
sion  of  (he  Crown,  even  a<  a.-ain-t   Hctny  hini.-elf. 
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It  would  be  out  of  place  to  speak  in  detail  of  the  kaleidoscopic 
changes  of  fortune  of  tlie  thirty  years  through  wliich  the  War 
of  the  Hoses  extended.  The  defeat  and  death  of  Richard,  tlie 
first  claimant  of  the  House  of  York,  was  succeeded  by  a  series 
of  Yorkist  victories,  which  placed  Edward  IV,  son  of  Kichard, 
upon  the  English  throne,  and  sent  Henry  VI  to  prison,  and 
his  wife  and  son  into  exile.  The  temporary  change  of  fortune 
caused  by  the  desertion  of  Edward's  greatest  supporter,  War- 
wick, the  king  maker,  was  soon  followed  by  greater  successes 
for  the  House  of  York  and  the  murder  of  Henry  VI  and  of 
his  son.  Edward  IV  continued,  thereafter,  throughout  his  lifo 
upon  the  throne  of  England  without  interruption,  and  it  now 
seemed  as  if  the  House  of  York  had  finally  succeeded  to  tlic 
throne,  but  as  in  the  case  of  the  House  of  Lancaster  tlie  apj)ear- 
ancc  proved  deceptive.  The  unpopularity  of  Eicliard  111,  who 
was  supposed  to  have  murdered  his  nephew  Edward  V  in  ordoi* 
to  obtain  the  throne,  at  length  aroused  new^  opposition  and 
Henry  Eichmond  took  the  field  against  him  as  the  last  repre- 
sentative of  the  House  of  Lancaster. 

Few  claimants  for  the  English  throne  ever  possessed  a  more 

remote  connection  with  the  Eoyal  family.     He  was  descended, 

on  the  male  side  from  a  long  line  of  Welsh  gentlemen  of  no 

very  great  prominence  but,  into  which  family,  had  been  infused 

by  marriage  the  claim  to  the  throne,   derived   from  John   of 

Gaunt,  through  his  late  and  rather  illegitimate  marriage.     11 

was,   however,    owing   more    to    the    unpopularity    of    Kichard 

rather  than  the  strength  upon  wliich  his  claim  rested,  which 

brought  him  the  support  which  enabled  him  to  win  his  decisive 

victory  at  the  battle  of  Bosworth.  the  last  battle  of  the  Civil  w^ar. 

§  34.  The  loss  of  power  by  the  House  of  Lords. — The  details 

of  the  struggle  of  the  War  of  the  Hoses  are  of  mere  passing 

interest  to  the  student  of  English  Constitutional  History;    nor 

was  the  result  of  the  war,  so  far  as  it  effected  the  fortunes  of 

the  two  houses   themselves,   of   any   very    vital    importance   to 

England-     The  important  residt  of  the  War  of  the  lioses  was 

the  destruction  of  the  greater  part  of  Enizlish  nobility.     Death 

on  the  field  of  battle,  on  the  block  and  in  banishment  had  so 

thinned  the  ranks  of  the  bodv,  which  in  an  early  a.LM-  had  more 
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than  once  proved  too  strong  for  tlie  royal  power  itself,  that  it 
was  a  more  sluidow  of  the  House  of  Lords  which  was  left  to 
meet  Henry  V'll  after  his  coronation. 

From  the  close  of  the  War  of  the  Koses  there  were  two  great 
parties,  instead  of  three,  struggling  for  the  controlling  power 
in  the  government  of  Kngland.  The  nobles  had  received  a  blow 
from  which  they  never  recovered  and  the  contest  for  suprenuiey 
was  left  to  the  King  and  tlie  IFouse  of  Commons.  The  imme- 
diate etfect  was  to  greatly  incivasi*  tlie  power  of  the  King.  In 
the  contest  against  the  King  the  leading  place  had  previously 
been  taken  by  tlie  House  of  Lords.  'J'he  House  of  Commons, 
on  such  occasiojis,  had  gcnei-ally  taken  but  a  secondary  part, 
merely  supporting  the  Lords  in  their  resistance.*  The  nobility 
had  now  beconu^  no  longer  able  to  make  headway  against  the 
King,  and  the  Commons  were  not  yet  ready  to  take  the  initiative. 
The  result  was  that  the  Kings  of  the  Jlouse  of  York  and  Tudor 
were  the  most  despotic  in  Kngli>li  history.  When  in  the  seven- 
teenth century  the  absolute  ])ower  of  the  King  was  once  more  re- 
sisted, it  was  no  longer  the  House  of  Lords  ])ut  the  House  of 
Commons  which  was  able  to  claim  for  itself  a  share  in  the 
governnuMit  of  Kngland.  The  iemporary  eclijise  of  English 
liberty  becomes  thus  merely  the  prelude  to  its  final  establisliment 
on  a  more  firm  and  permanent  basis. 

§  35.  The  Tudor  dynasty. — The  Tiulor  ])eriod  is  a  little 
more  than  co-extensive  with  the  sixteenth  century,  a  century 
which  has  been  well  de^erihed  as  an  ag(*  remarkable  for  its 
material  prosperity,  its  intellectual  and  religiniis  activity,  and 
its  political  retrogression.  The  Tudor  period  saw  the  discovery 
(d'  America,  the  beginning  of  English  exploration  and  foreign 
trallic,  the  revival  of  learning,  and  the  reformation.  The  gen- 
eral, religious,  and  comniercial  liistoJT  of  this  period  is  full 
and  interesting,  its  constitutional  liistcu'v  is  meager.  It  was 
a  })erio<l  in  which  the  King  was  the  state  and  wIm'U  his  power 
was  geiierally  wt'll  nigli  alisolute.  There  was,  however,  one 
prominent  characteristic  of  the  'J'udor  Kings,  which  was  later 
to  prove  of  the  greatest  benefit  io  the  kingdom,  this  character- 
istic was  their  gn\'it  n^vi'rence  for  all  the  forms  of  the  law. 
There  was  no  attempt  on  their  |)ari.  sucli  as  was  witnessed  dur- 
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ing  the  Bourbon  rule  in  France,  to  break  down  the  old,  estal)- 
lished  instruments  of  Government.  The  tyranny  of  the  Tudor 
Kings  was  nearly  always  in  accordance  with  tlie  forms  of  the 
law;  Parliament  and  the  courts  of  law  were  retained  in  their 
entirety;  but  Parliament  and  the  judges  were  compelled  to 
carry  out  the  King's  will.  Henry  VIII,  es{x?cially,  seemed 
anxious  to  shelter  himself  from  the  responsihility  of  his  acts 
behind  the  breastwork  of  Parliamentary  sanction.  The  gain  for 
the  present  to  the  people  wa^  perhaps  slight,  the  advantage  for 
the  future  was  immeasurable.  The  old  institutions  of  England 
remained  intact,  with  their  prestige  perhaps  even  strengtliened 
by  the  important  work  which  they  were  (onipelled  to  do  for 
the  King.  The  tyranny  of  the  sixteenth  century  in  England 
was  one  of  individuals,  not  of  institutions.  A  tyranny  of  an 
'individual  may  pass  away  with  the  death  of  the  in<livi(lual ;  hut 
a  tyranny  of  institutions  can  generally  only  he  removed  by  a 
revolution.  Such  proved  to  \)C  the  case  in  England.  The  House 
of  Commons  constantly  increasinl  in  strength  and  inlluenee 
during  the  Tudor  period.  *'There  cannot  be  a  stronger  ])roof 
of  the  increased  weight  of  the  Commons  during  these  reigns 
than  the  anxiety  of  the  court  to  obtain  favorable  elect ion>. 
Many  ancient  Ix^roughs,  undoubtedly,  have  at  no  period  possessed 
sufficient  importance  to  deserve  the  elective  fran(lii.s<'  on  tlu' 
score  of  their  riches  or  population;  and  it  is  most  likely  that 
some  temporary  interest  or  partiality,  which  cannot  now  he 
traced,  first  caused  a  writ  to  be  addressed  to  them.  Rut,  there 
is  much  reason  to  conclude  that  the  counselors  of  Edward  \'I, 
in  erecting  new  boroughs,  acted  upon  a  deliberate  ])]an  of 
strengthening  their  influence  among  the  Coninions.  Twenty-two 
boroughs  were  created  or  restored  in  this  short  reign.  Tliere  is 
reason  to  belie\'e  that  the  court,  or  rather  the  iiii})erial  ainbas>a- 
dor,  did  liomage  to  the  power  of  the  Coinuions.  by  preseni  of 
money,  in  order  to  ])rocure  their  support  of  tin'  un])opuhir 
nuirriage  with  Philip;  and  if  Xoailles,  the  ambassador  af 
Henry  II,  did  not  make  use  of  the  same  mean?  to  thwart  IIm' 
grants  of  subsidy  and  other  measures  of  the  administration,  he 
was  at  least  very  active  in  promising  the  support  of  France. 
and  animating  the  patriotism  of  those  unknown  leaders  of  iliat 
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assonibly,  who  withstood  the  desi*]^n  of  a  besotted  woman  and 
l.cr  unprincipU'd  ooiincih)!*?  to  transfer  this  kingdom  under  tlie 
yoke  of  Spain. "^  Except  in  rare  instances,  however,  the  House 
of  Comnums,  during  tlie  reigns  of  the  first  four  of  the  Tudor^: 
was  content  with  the  semblance  of  power  without  the  reality, 
and  obediently  passed  such  laws  as  were  desired  by  the  Court. 
During  the  reign  of  P^iizabeth  a  much  bolder  spirit  wai?  mani- 
fested by  tlie  Commons  and  but  for  the  love  borne  by  her  sub- 
jects for  Kli^al)eth  and  tlie  tact  of  the  queen,  tlie  great  contest 
for  Knglisli  libei'ty,  fought  out  in  tlie  Stuart  period,  might  have 
i)egun  in  tlie  closing  years  of  the  sixteenth  century. 

5<  M.  The  accession  of  the  House  of  Stuart. — Perhaps  no 
other  ruler  in  history  ever  came  lo  a  throne  with  so  remarkable 
a  hereditary  title  as  did  Janu-s  I  of  England.  Not  only  was 
he  descended,  as  had  also  been  his  predecessors,  the  Tudors, 
from  both  the  Houses  of  '^'ork  and  Lancaster,  but  he  was  also 
the  descendant  in  the  right  line  from  the  West  Saxon  royal 
family  of  Cedric.  Ecgl)crht,  and  Aelfred.  This  union  in  Janu's 
of  the  right  to  the  throne  from  both  of  these  ancient  royal  lines 
excited  a  ])owerful  influence  upon  his  character  and  actions. 
The  central  ])()int  in  his  belief,  ihe  pivot  around  which  all  his 
actions  revolved,  was  his  belief  in  the  divine  right  of  Kings. 
In  his  mind  Hie  King  was  something  more  than  a  mere  mortal 
ruler,  he  was  the  divinely  appointed  of  God  ;  resistance  to  whom 
was  a  hardly  less  heinous  sin  than  rebellion  against  the  only 
superior  whom  a  King  should  own. 

Such  was  the  condition  of  mind  with  which  the  first  of  the 
House  of  Stuart  came  to  the  throne,  and  such  was  the  belief  of 
each  King  of  this  House,  until  the  last  of  the  line  was  finally 
driven  into  exile.  This  was  not  the  view  of  the  Kingly  ofiice 
held  by  the  mass  of  the  seventeenth  century  Englishmen.  The 
great  majority,  it  is  true,  were  imbrued  with  a  decji  love  of  the 
King  and  the  Kingly  ofVice,  and  the  idea  of  a  Ik^public  even  in 
ihe  times  of  the  most  bitter  conflicts  with  the  King,  was 
es[)()used  by  only  a  few  radicals  like  ila/.lerig,  and  was  as  re- 
pugnant to  the  mass  of  the  ])eople  as  the  idea  of  anarchy  is  today 

'iralliiin's     Constitntioiial      History  of   Eii^laiul. 
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to  their  descendants.  This  love  and  respect,  however,  was  no 
such  unreasoning  surrender  as  the  subjects  of  an  oriental  despot 
exhibit  towards  their  masters;  it  was  a  love  and  reverence  for 
the  King  as  one  of  the  ancient  inlierent  parts  of  the  English 
Government,  and  it  was  such  a  love  as  they  felt  for  the  House  of 
Commons  or  for  the  English  Common  Law.  The  King  existed 
and  was  revered  because  he  was  tlie  King  of  England  and  be- 
cause he  existed  for  the  English  nation.  The  English  Nation 
was  not  considered  to  exist  for  the  pleasure  or  profit  of  the 
English  King.  In  the  minds  of  the  English  ])eople  the  true 
government  of  their  forefathers  was  one  in  which  both  the  King 
and  Parliament  had  a  share.  Jt  was  not  the  desire  or  the  inten- 
tion of  the  Englishmen  of  this  century  to  allow  either  of  these 
constituent  elements  of  their  government  to  he  abolished.  Tlu» 
extreme  adherents  of  the  Stuarts  were  in  as  decided  a  minority 
as  were  the  zealous  republicans  or  the  independents.  The  ex- 
cesses on  either  side  were  in  turn  followed  by  a  reaction. 

The  contest  between  James  and  the  Commons  was  begun  at 
the  very  outset  of  his  reign  by  his  atteuipt  to  interfere  with  the 
election  of  the  members  of  his  Parliament.  In  vindication  of 
their  rights  the  first  of  James'  Parliaments  set  forth: 

"First.  That  our  privileges  and  liberties  are  of  right  and  due 
inheritance  no  less  than  our  very  lands  and  goods. 

"Second.  That  they  cannot  be  withheld  from  us,  denied  or 
impaired  but  with  an  apparent  wrong  to  the  whole  State  of  the 
realm. 

"Third.  That  our  making  of  request,  in  the  entrance  of 
Parliament,  to  enjoy  our  privileges  is  an  act  of  manners  only, 
and  doth  not  weaken  our  right,  no  more  than  our  suing  to  th(» 
King  for  our  land  by  petition,  which  form,  though  new  and 
more  decent  than  the  old  principle,  yet  the  subject's  right  is  no 
less  now  than  of  old. 

"Fourth.  That  our  House  is  a  Court  (^f  IJccord  and  so  ever 
esteemed. 

"Fifth.  That  there  is  not  the  highest  standing  court  in  this 
land  that  ought  to  enter  into  competency  either  for  dignity  or 
authority,  with  this  high  court  of  Parliament,  wlnCh,  with  your 
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^lajc'sty's  royal  assent,  gives  laws  to  other  courts,  but  from  other 
courts  receives  neither  laws  nor  orders. 

**Sixth.  And  lastly,  that  the  House  of  Commons  is  the  sole 
proper  judge  of  the  return  of  all  sucli  writs  and  of  the  election 
of  such  members  as  belong  unto  it,  without  which  the  freedom 
of  election  were  not  entire;  and  that  though  your  Majesty's 
Court  of  Chancery  send  out  writs  and  receive  the  returns  and 
preserve  them,  yet  the  same  is  done  only  for  the  use  of  Parlia- 
ment over  which  neither  the  Ctiancery,  nor  any  other  court  ever 
had,  or  ought  to  have,  any  manner  of  jurisdiction." 

I'hroughout  the  reign  of  James  I  the  King  is  the  aggressor 
and  the  House  of  Commons  only  stands  on  the  defensive.  Thr 
King  attempts  in  every  way  to  break  tlu*  spirit  of  tin*  House 
of  Commons,  even  at  times  causing  the  imprisonment  of  their 
leaders.  The  Commons,  however,  throughout  his  reign  continue 
to  manifest  a  spirit  of  dogged  resistance  which  argued  ill  Tor 
the  final  success  of  the  Stuart's  theory  of  government.  The 
parliamentary  history  of  this  reign  showed  the  two  great 
weapons  in  tlie  hands  of  Parliament,  weapons  that  were  liable 
to  become  more  and  more  effective  as  time  went  on,  to  be  the 
power  of  impeachment  and  the  right  to  mak(»  the  granting  of 
suj)])lies  c(mditional  upon  the  redress  of  grievances.  But  for  the 
resistance  of  the  House  of  Commons  James  1  wouhl  have  met 
with  few  ol)stacles  to  his  j)lans.  The  old  union  of  tlie  Lords  and 
Commons  had  passed  away:  the  nobility  were  never  again  to 
show  that  spirit  exhibited  at  Punnymcde  ami  umlcr  the  leader- 
ship of  Simon  de  ^lontfort.  Tbe  degenerate  successors  of  the 
l)arons  of  the  thirtec^nth  century  were  readv  to  rally  around  the 
despots  of  the  Stuart  dynasty,  lontent  to  s-'c  tbe  ancient  English 
libertic^s  destroyed,  provided  only  some  slight  crumbs  of  class 
privilege  fell  to  their  own  oi'dcr.  A  few  bouorable  exceptions 
only  served  to  emphasize  tbe  baseness  and  servility  of  tbe  posi- 
tion held  in  general  by  tbe  nobility  of  Kugbind  during  tbe  great 
contests  of  tbe  seventeenth  century. 

Turning  from  tbe  House  of  Loids  to  (be  judiciary  we  see,  if 
j)()ssil)le,  an  even  (birker  picture.  Tbe  judges  with  few  excep- 
tions wen^  tbe  abject  tools  of  tbe  King,  ren<ly  and  anxious  to 
earn   bis  smiles   and    favor  by  any  de})tbs  of  subserviency  and 
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ohc<li(*iuo  to  his  orders.  Tlie  resistance  of  the  great  ('hief  Jus- 
tice Coke  led  to  his  removal  from  the  l)eiu'h  and  to  continued 
[)erse(ution  at  the  hands  of  the  King. 

It  was,  however,  this  verv  isolation  of  the  House  of  Commons 
which  secured  for  England  the  retention  of  her  liherties.  De- 
serted hy  her  allies  of  an  earlier  century  she  was  compelled  to 
rely  upon  herself  and  upon  the  people  of  England  for  the  task. 
The  victory,  when  it  came,  thus  hecame  one  for  the  whole  people 
and  not  for  the  favored  classes.  The  ultimate  result  was  to 
make  the  victorious  House  of  Commons  the  governing  hody  of 
the  Kingdom.  What  the  House  of  Commons  did  accomplish 
during  this  reign  has  been  thus  summed  up:  *'The  Commons 
had  now  been  engaged  for  more  than  twenty  years  in  a  struggle 
to  restore  and  to  fortify  their  own  and  their  fellow  su])jects' 
liherties.  They  had  obtained  in  this  period  but  one  legislative 
measure  of  importance,  the  late  declaratory  act  against  monop- 
olies. But  they  had  stn-ured  from  disuse  their  ancient  right  of 
impeachment.  They  had  placed  on  record  a  ])rotestation  of 
their  claim  to  debate  all  matters  of  ])ublic  concern.  They  had 
remonstrated  against  the  usurped  prerogatives  of  l)inding  the 
subject  by  proclamation,  and  of  levying  customs  at  the  out-ports. 
They  had  secured  beyond  controversy  their  exclusive  privilege  of 
determining  contested  elections  of  their  members.  Of  these 
advantages  some  were  evidently  incomplete,  and  it  would  require 
the  most  vigorous  exertions  of  future  l*arliaments  to  realize 
them."'* 

H  was  during  the  reign  of  Januv^  I  that  the  iirst  steps  were 
taken  towards  the  creation  of  the  greater  Kngland.  The  acces- 
sion of  James  to  the  English  throne  united  Scotland  and  Kng- 
land under  a  common  ruler,  and  it  was  also  during  the  reign 
of  this  King  that  the  first  successful  Knglish  colonies  were 
fr»unded  in  America. 

;<  87.  Charles  I. — The  first  three  years  of  the  reign  of 
Charles  I  are,  from  a  Constitutional  point  of  view,  a  ccmtinua- 
tion  of  the  reign  of  his  father.  The  passage  of  tlu^  Petition  of 
lights,  in  1628,  marked  the  close  of  the*  first  ])eriod  of  Stuart 
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history.  The  Petition  of  Eights  consisted  of  a  statement  of  the 
grievances  wliidi  the  people  of  Knghind  had  suffered  under  the 
different  Kings,  and  the  enactment  that  such  grievances  shoidd 
cease  for  tlie  future.  I'he  principal  grievances  thus  petitioned 
against  were : 

First.     Illegal  exactions  under  the  form  of  loans. 

Second.  Arhitrary  imprisonments,  especially  of  parliamen- 
tary leaders. 

Third.     The  hilleting  of  soldiers  upon  tlie  people;  and 

Fourth.     The  infliction  of  punishment  hy  martial  law. 

It  was  hoped  that  granting  i\w.  r<'tition  of  Rights  would  end 
the  controversy  between  the  King  and  the  Commons.  Such 
hope,  however,  rested  upon  a  misunderstanding  of  the  true  char- 
acter of  the  King.  The  belief  was  firmly  embedded  in  the 
mind  of  King  Charles  that  a  King  was  so  far  removed  by 
Divine  Providence  above  his  subjects  that  he  could  not  be  held 
bound  by  any  promises  or  contracts  made  with  them.  Events 
soon  showed  that  Charles  never  intended  to  keep  the  promises 
contained  in  the  Petition  of  Rights  and  such  promises  were,  in 
fact,  not  kept.  The  session  of  Parliament  in  1629  was  tumul- 
tous in  the  extreme;  the  King  refused  to  listen  to  the  remon- 
strances of  Parliament  and  finally  commanded  the  House  of 
Commons  to  adjourn.  Upon  learning  that  the  House  was  pre- 
paring to  pass  a  series  of  resolutions  condemnatory  of  his  axjtions 
the  King  decided  to  send  his  guard  to  the  House  to  force 
immediate  adjournment.  I'his  action  occassioned  one  of  the 
most  dramatic  scenes  in  the  Parliamentary  history  of  England, 
as  with  the  doors  locked  against  the  admittance  of  the  King's 
guard.  Sir  John  Elliot  rend  the  resolution  to  the  House,  while 
^'alentine  and  Holies  held  the  speaker  in  his  chair.  These 
resolutions,  tlie  Inst  remonstrances  which  Parliament  was  able  to 
utter  for  years,  being  passed,  llie  doors  were  then  opened  and 
Parliament  was  adjourned  by  force.  This  adjournment  was 
followed  by  one  of  the  worst  periods  of  Stuart  tyranny.  For 
eleven  years  Ilic  King  endeavored  to  rule  the  country  entirely 
by  his  own  will,  indepeiulently  of  Parliament.  The  King's  first 
act  of  tyranny  was  the  imprisonment  of  the  rebellious  members 
of  (his  Parliament,  and  Sir  John  l^'Jliot,  the  leader  of  the  pop- 
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iilar  party  in  the  House  of  Commons  during  the  session  of  1624, 
died  during  his  imprisonment.  Charles  next  attempted  to 
introduce  many  innovations  in  the  religious  and  political  insti- 
tutions of  England.  The  Ix)rd  Archbishop  of  Canterbury  was 
his  chief  advisor  as  to  religious  matters,  while  Thomas  Went- 
worth,  Earl  of  Stratford  and  a  renegade  leader  of  the  Commons, 
was  the  instrument  by  whom  the  King  attempted  to  destroy  the 
political  rights  of  the  English  people. 

The  English  religious  disputes  of  the  seventeenth  century  arc 
beyond  the  understanding  of  any  one  but  a  trained  theologian, 
l)iit  by  the  courte  of  events  the  cause  of  the  established  Church 
in  England  and  of  the  Stuart  tyranny  became  inseparably  con- 
nected. Arrayed  against  these  were  the  Protestant  non-con- 
formists and  the  friends  of  political  liberty.  On  the  political 
side  the  King's  policy  was  a  simple  one,  it  being  summed  up  in 
the  one  word  motto  of  his  ministers — thorough.  The  aim  was 
nothing  short  of  the  destruction  of  liberties  of  En^Hand.  The 
English  people  were,  as  nearly  as  possible,  to  be  reduced  to  the 
same  position  of  that  of  the  subjects  of  an  oriental  despot.  The 
principle  that  the  King  is  the  State,  and  that  the  subjects  wore 
created  for  him  was  to  be  rigidly  carried  out.  Parliament  was 
to  be  done  away  with;  and  although  the  courts  were  to  continue 
lo  exist  they  were  to  continue  merely  as  accents  of  the  King,  and 
subject  at  all  times  to  his  commands.  There  was  to  be  no 
division  of  powers  among  executive,  legislative  and  judicial  <le- 
partments;  all  departments  were  to  be  one,  and  that  department 
the  King. 

The  chief  difficulty  of  the  King  at  all  times  lay  in  his  hu-k 
of  money  and  to  obtain  it  many  ille^U  methods  were  resorted 
to.  One  of  these  illegal  methods  which  hrou<,dit  in  the  irreaiesl 
returns  was  the  levying  of  ship  money  in  time  of  pence  through- 
out all  the  countries  of  England,  inland  as  well  as  those*  border- 
ing on  the  seashore.  It  was  at  this  time  that  John  Hampden, 
forever  famous  as  the  champion  of  English  liberties,  refused  to 
pay  his  share  of  the  illegal  tax  and  contended  against  its  lawful- 
ness in  the  English  courts.  The  judges,  liowever,  proved  their 
subserviency  to  the  King  on  this  (|uestion  and  ten  of  the  twelve 
judges  upheld  the  King's  claim.     It  niight  have  seemed  at  this 
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time  as  tliou^h  tlic  darkness  of  midnitrlit  had  dosoended  upon  the 
liberties  of  En*,dand,  and  many  of  tlie  stoutest  hearts  in  tha 
kingdom  showed  their  despair  at  the  existing  conditions  at  home 
l)y  emigrating  to  the  wilderness  of  the  new  western  continent. 
Of  a  sudden  a  ray  of  light  appears  in  the  north.  Archbishop 
Laud,  in  his  zealousness,  not  content  with  his  alterations  in  the 
English  Church,  had  attempted  at  the  same  time  to  overthrow 
the  Calvinistic  system  of  the  Scottish  Church.  The  Scotch,  how- 
ever, lacked  the  patience  of  their  southern  neighbors,  and  scarcely 
had  an  attempt  been  made  to  put  the  hated  innovations  into 
force  Avhen  the  nation  rose  in  arms.  Terrilied  at  this  unex- 
l)ected  incident  and  in  need  of  greater  su|)plies  of  money  than 
could  be  wrested  from  the  ])eopIe  by  all  his  unhiwful  expedients 
Charles  at  last  summoned  Parliament.  The  l^arliament  elected 
was  a  far  more  moderaie  one  than  could  be  expected  to  have  been 
chosen  after  eleven  years  of  misixovernment,  without  a  Parlia- 
ment and  in  violation  of  law.  The  majority  of  the  members  of 
I'arliaiiKMit  were  men  of  moderate  views,  but  even  tliey  insist<^d 
upon  certain  reforms  before  ihey  would  grant  money  supplies 
to  the  King.  The  King  would  hear  of  no  concession  and  Parlia- 
ment was  a<lj()urned,  av  it  bout  the  passage  of  a  single  act.  But 
it  was  the  King's  friends  and  not  his  enemies  who  were  dis- 
appointed at  this  dissolution.  Ivord  Clarendon,  the  great  his- 
torian of  the  age,  tells  us  how  the  leaders  of  the  people  went 
down  from  Parliament,  smiling,  knowing  that  a  new  Parlia- 
ment would  uieet  in  a  far  dillVrent  s])irit,  a  spirit  far  more 
hostile  to  I  be  King  than  had  been  that  of  the  l*arliament  just 
dissolved.  Such  ])roved  to  be  the  ease.  Ccmtinued  trouble  in 
tbe  north  compelled  the  summoning  of  a  new  Parliament  before 
the  year  was  out,  and  tbe  election  manifested  that  a  great  change 
of  opinion  bad  taken  place  during  tbe  last  few  months — a 
ebange  against  the  King,  'i'be  candidat(\s  of  tbe  King  were  re- 
jected on  all  sides,  and  tlu'  bitterest  ()pj)onents  of  tbe  King  were 
elected  to  Parliament. 

i<  :>S.  The  Long  Parliament. — Tbe  members  of  the  famous 
li(»ng  Parliament  of  I']ngland  met  in  1(5 10,  with  an  appreciation 
of  tbe  fact  that  ui)on  tbem  n'<ted  tbe  responsibility  for  the 
]>reservation  of  Knglisb  liberties,  and  with  the  grave  determina- 
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tioii  to  perform  their  duty  regardless  of  whatever  the  cost  might 
be  to  themselves,  or  to  their  enemies.  The  work  of  Parliament 
iK'gan  with  a  movement  for  the  punishment  of  the  guilty  ad- 
visors of  the  King;  first  came  the  impeachment  of  Stafford, 
followed  by  that  of  Laud  and  others.  The  King,  for  the 
moment  thoroughly  cowed,  signed  the  death  warrant  of  his 
favorites.  The  main  object  of  the  King  in  summoning  Parlia- 
ment had  been  to  obtain  from  them  assistance  in  his  conflict 
with  the  Scots,  but  to  the  members  of  the  Long  Parliament  the 
Scotih  rebellion  appeared  in  a  light  far  ditferent  from  that  in 
which  it  was  viewed  by  the  King.  The  Scotch  were,  like  them- 
><?lves,  resisting  the  tyranny  of  the  crown,  and,  furthermore,  it 
was  the  Scottish  rebellion  which  had  saved  the  liberties  of  Eng- 
land by  making  the  calling  of  a  new  English  Parliament  neces- 
sary. The  result  was,  that  instead  of  appropriating  money  to 
be  used  in  warlike  preparations  against  their  northern  neighbors. 
Parliament  referred  to  them  as  "their  brethren  of  Scotland'' 
and  voted  a  handsome  sum  of  money  to  the  Scottish  army  to 
reimburse  them  for  their  services  and  pay  while  in  the  field. 
The  danger  of  another  long  period  without  the  reassembling  of 
Parliament  was  done  away  with  by  an  act  providing  that  Par- 
liament should  assemble  at  least  once  in  three  years,  with  ])ro- 
visions  for  its  assembly  without  the  writs  of  election  being  issued 
by  the  King,  if  such  writs  were  not  ])roperly  issued.  To  pre- 
vent the  dissolution  of  their  body  before  its  work  was  accom- 
plished it  was  provided  that  it  should  not  be  dissolved  without 
its  own  consent.  At  no  other  time,  indeed,  in  the  ParHainentary 
history  of  England  have  existing  abuses  been  so  rapidly  abol- 
ished by  Parliamentary  action  as  they  were  diiriu^^  the  cjifly 
months  of  1641.  The  right  of  the  King  to  collect  ship  money 
was  done  away  with,  and  the  courts  of  tlic  Star  Chaniber,  lli^Hi 
C'onmiission  and  the  council  of  the  North  were  nbolished.  Pur- 
veyance was  restricted,  impressments  declared  ilh^gal.  conpulsory 
knighthood  abolished  and  extensions  of  the  royal  forests 
annulled. 

Up  to  this  period  the  House  of  Commons  had  stood  nearly  as 
a  unit  against  the  King,  but  now  a  division  in  tlie  Parliamentary 
ranks  began  to  manifest  itself.    The  more  (conservative  and  faint 
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hearted  of  the  members  began  to  think  tliat  enough  liad  been 
(lone  to  properly  secure  the  liberties  of  the  p]ngli8h  people,  and 
hegan  to  fear  that  if  further  encroachments  were  made  upon  the 
power  of  the  King  it  Avould  result  in  a  displacement  of  the 
(Hjuilibrium  of  the  English  monarchy.  The  more  radical  ele- 
ment in  the  Parliament,  led  by  a  group  of  the  wisest  and  most 
far  seeing  statesmen  whose  names  are  contained  in  the  annals  of 
history,  appreciating  the  treacherous  character  of  the  man  with 
whom  they  were  dealing,  feeling  their  responsibility  as  the  cus- 
todians of  English  liberty  and  infu.^od  with  the  progressive  spirit 
of  the  day,  were  determined  to  secure  these  English  liberties  by 
laws  suflicicnt  to  protect  them,  instead  of  leaving  them  at  the 
mercy  of  the  faith  of  a  man  whose  oath  had  already  been  shown 
to  be  valueless.  The  division  between  these  two  parties  came 
to  an  issue  on  the  al tempt  to  pass  through  Parliament  what  has 
become  known  in  history  as  ^*Tbe  Great  Kemonstrance,''  an 
enumeration  of  ibe  wrongs  which  the  country  had  sustained  at 
tlie  bands  of  its  King  and  an  appeal  to  the  country  to  support 
Parliament  in  their  conflict  against  bim.  This  remonstrance 
was  finally  passed  by  a  narrow  margin  of  two  votes.  From  this 
point  on  the  events  leading  uj)  to  the  Civil  War  followed  each 
other  in  rapid  succession.  The  attem])t  of  the  King  to  destroy 
tlie  opposition  in  I*arliament  by  the  arrest  of  five  leaders  of  the 
I^irliamentary  ])arty--Jobn  Pym,  John  Hampden,  Denzill 
irolles.  Sir  Arthur  Haslcrig  and  William  Strode — was  made 
known  to  these  members  in  tiiiu*  to  allow  them  to  escape  from 
the  House  before  the  entrance  of  King  diaries  and  his  soldiers, 
l^allled  in  his  attem])t  to  seize  these  leaders  or  to  create  a  riot  in 
the  House  of  Commons,  which  might  liave  given  bim  an  excuse 
to  iis(^  his  guards  for  th<'  massacr<'  of  these  members  of  that  body 
who  had  rcmnincd  true  to  their  constituents.  Charl<*s  was  now 
under  the  necessity  of  fletMug  from  Eondon,  taking  uj-)  his  head- 
(piarters  at  Oxford  and  appealing  to  the  fortunes  of  war. 

?  :]f).  The  Civil  War.— At  first  the  war  went  favorably  for 
the  King,  whose  army  proved  itself  superior  to  tlie  armies  of  the 
Scotcli  or  of  Parlianuqit;  hut  gradurdly  a  new  eU'ment  began  to 
(hn-elop  in  tiu^  ParliauuMitary  army:  it  wa-  an  ehMucMit  so  closely 
connected  with  the  reliirious  dilVerences  of  the  times  that  it  can 
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only  be  understood  in  connection  with  them.  The  great  strength 
of  the  Parliamentary  forces  had,  up  to  this  time,  lain  in  the 
low  church  element  of  the  Church  of  England,  and  in  the  Pres- 
byterians. There  was,  however,  growing  up  in  England  a  new 
religious  belief  which  denounced  the  government  by  Councils,  as 
well  as  that  by  Bishops  or  by  the  Pope,  and  which  advocated  an 
independent  control  by  each  congregation  over  its  own  affairs. 
From  this  was  derived  their  name  of  Independents.  It  was  in 
this  body  that  the  most  extreme  members  of  the  Puritan  faith 
were  to  be  found,  and  it  was  from  this  body  that  there  was 
organized  the  regiments  which  probably  constituted  the  finest 
body  of  soldiers  which  have  ever  been  brought  together.  It  was 
said  of  them,  when  afterwards  perfected  under  the  rule  of  Crom- 
well, that  there  have  been  other  bodies  of  soldiers  in  the  history 
of  the  world  who  were  under  as  perfect  discipline,  and  other 
bodies  of  soldiers  inspired  by  as  fierce  and  sincere  enthusiasm; 
but  never,  at  any  time,  has  there  existed  a  body  in  which  such 
discipline  and  enthusiasm  were  combined.  With  the  gradual 
development  of  this  body  of  soldiers  the  fortunes  of  war  began 
to  change  until  these  "Ironside  regiments^'  finally  turned  the 
tide  of  battle  at  Marston  Moor.  Charles  now  became  a  fugitive 
and  soon  afterwards  a  prisoner.  A  period  of  trickery,  confusion 
and  negotiations  ensued.  There  were  at  this  period  four  dis- 
tinct elements,  all  playing  at  cross  purposes,  and  at  last  three 
of  them  resorting  to  deception  and  attempting  by  negotiations 
with  each  of  the  others  to  obtain  an  advantage  for  themselves. 
The  victory  finally  fell  to  the  army  of  the  Independents.  The 
Long  Parliament  was  first  reduced  to  a  mere  "n/m/?"''  and  then 
dissolved  by  military  force.  The  King,  tried  for  violation  of 
his  coronation  oath,  was  found  guilty  and  publicly  executed.  'Si 
sentence  too  mighty  for  its  age,  but  glorious  in  the  li<iht  of  all 
future  time  for  its  humiliating  lesson  to  the  monarch  and  its 
high  example  to  the  subject.^'*^  Two  decisive  defeats  of  the 
Scotch  Presbyterian  army  by  Cromwell  ended  tlie  Tiiilitaiv 
operations  for  the  time. 

■After  the  expulsion  of  the  ma-      Parliament. * ' 
jority  of  its  members  the  Parlia-  '  Hawthorne  'a     "The     Gray 

ment   was   known   as   the   *  *  Rump       Champion.  ^ ' 
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§  40.  The  Commonwealth. — The  Government  of  England 
now 'passed  eoinpletely  under  the  control  of  the  army  of  the 
Independents,  under  Oliver  Cromwell.  The  contest  entered  into 
l)et\voon  llie  Kini::  and  the  rarlianient  luid  proved  fatal  to  both. 
The  pa^vs  of  liistory  fail  to  furnish  any  other  example  which 
can  l)c  compared  to  tlic  position  now  occupied  by  Cromwell 
and  his  j-oldiers.  The  army  had  contpiered  England  for  tlie 
})urposc  of  compellintr  thot  country  to  he  free,  but  by  the  time 
the  weight  of  the  Stuart  oppression  had  been  removed  the 
majority  of  tlie  people  re])cnted  of  their  success  and  longed  for 
the  restoration  of  the  Kingly  rule.  It  was  another  case  where 
a  ])coplc  who  liad  been  led  out  of  bondage  now  turned  upon 
their  liberators  and  clamored  for  the  flesh  pots  of  Egypt.  It 
wa^  I  he  desire  of  the  Independents  and  of  the  army  of  the 
Commonwealth  io  give  to  the  people  of  England  the  right  of 
self  government:  but  it  was  evident  to  all  the  first  use  which 
the  peoj)le  would  make  of  such  a  right  would  be  to  fasten  upon 
themselves  onci^  more  the  sliackles  of  Stuart  tyranny.  The  result 
was  that  the  only  (Jovernment  which  Cromwell  could  maintain 
was  a  military  despotism.  There  was,  indeed^,  one  course  open 
to  Cromwell  which  would  have  ])een  heralded  with  satisfaction 
by  the  mass  of  the  English  people.  The  attachment  and  loyalty 
of  tlie  J^nglisli  ])eop]e  was  always  rather  to  the  name  of  King 
than  to  any  particular  royal  house;  as  had  been  shown  in  the 
fifteeutli  century  by  the  readiness  with  which  the  mass  of  the 
people  accepted  in  turn  with  c(puil  loyalty  the  Kings  of  the 
rival  Houses  of  York  and  Lanca>:ter.  If  Cromwell  himself  had 
assumed  the  Kingly  ollice  that  national  tendency  of  the  English 
])eople  to  follow  the  King,  dc  facto,  coupled  with  the  pride 
which  every  F.nglisbman  felt  in  the  great'  foreign  successes 
of  this  able-t  of  all  English  generals  would  have  changed  the 
royal  <lyna<ty  of  England  as  eiVectually  as  it  luid  been  changed 
by  the  battle  of  Senlac,  and  the  Testorati<m  of  tlie  Stuarts  would 
in  all  probability  have  been  as  dilTicult  in  the  seventeenth  cen- 
tury as  it  afterwards  became  in  tin*  eigliteentli.  One  insur- 
mountable dilhculty.  however,  stood  in  the  way  of  such  a  step, 
it  would  have  met  with  the  opposition  of  tlie  one  body  of  men 
whom   Cromwell  could   not   antagonize,   the  armv  of  the   Inde- 
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pendents.  It  is  not  important  to  consider  the  various  systems 
of  government  during  the  years  of  the  Commonwealth;  these 
governments  were  entirely  outside  the  stream  of  the  development 
of  the  English  Constitution;  they  were  not  the  product  of 
previous  English  history,  they  played  no  part  in  the  develop- 
ment of  the  future.  Their  greatest  value  is  the  proof  which 
they  give  of  the  absolute  inability  of  the  Saxon  race  to  adapt 
itself  to  any  sudden  or  radical  change  in  government  and  to 
remind  us  once  more  of  that  gradual  but  continued  evolution 
which,  commencing  in  the  German  forests  before  the  dawn  of 
history,  culminates  in  the  Constitution  of  the  United  States. 

§  41.  The  restoration  of  the  Stuarts.— The  stability  of  Crom- 
weirs  government  rested  entirely  upon  the  statesmanship  and 
iron  will  of  Cromwell  himself ;  the  task  of  supporting  it  was  too 
great  for  his  weak  son  and  successor.  The  inevitable  result  came 
in  the  restoration  of  the  House  of  Stuart,  in  the  person  of 
Charles  II,  in  1660.  The  reign  of  this  monarch  was  the  period 
of  Stuart  history  during  which  the  liberties  of  the  people  of 
England  were  in  the  most  serious  danger.  Charles  lacked  one 
characteristic  which  we  find  prominently  in  the  characters  of  his 
grandfather,  father  and  younger  brother,  and  which  during  the 
reigns  of  all  the  Kings  furnished  the  greatest  safeguard  to  the 
English  people.  What  the  other  rulers  of  the  Stuart  race 
sought  was  less  the  real  exercise  of  power  than  the  humble 
acknowledgement  of  such  power  by  tlieir  subjects ;  the  discovery 
of  opposition  on  the  part  of  the  people  to  any  of  their  measures 
only  made  them  the  more  anxious  to  secure  their  adoption; 
they  sought  to  openly  trample  upon  the  liberties  of  England, 
rather  than  to  secretly  undermine  tliem.  It  is  one  of  the  most 
striking  peculiarities  of  the  Anglo-Saxon  race  that  there  is 
never  much  danger  to  their  liberties  in  cases  of  open  attacks; 
the  real  danger  to  such  liberties  always  lies  in  their  over- 
confidence  and  lack  of  watchfulness,  which  has  at  times  allowed 
their  liberties  to  be  stolen  away  while  they  slept;  and  it  is  a 
further  characteristic  of  this  race  that  the  most  advanta.ireous 
time  for  a  midnight  attack  upon  them  is  just  after  they  have 
repulsed  the  enemy  in  the  open  field.  To  Charles  TT,  alone,  of 
the  Stuart  Kings  was  this  state  of  affairs  apparent.     He  learned 
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the  wisdom  of  yielding,  with  the  graciousness  of  which  he  was 
such  a  master  hand,  when  his  measures  aroused  open  opposition, 
and  then  quietly  proceeding  to  reach  the  same  end  by  another 
route. 

No  general  statement  can  be  made  as  to  the  character  of  this 
reign  on  account  of  its  division  into  sharply  defined  periods, 
each  very  different  from  the  others;  there  is  a  period  of  the 
rule  of  the  government  of  Clarendon;  followed  by  that  of  the 
Cabal;  of  Danby;  of  the  Whig  ascendancy;  the  last  followed 
by  its  violent  reaction.  There  were  ]x;riods  when  England 
seemed  about  to  adopt  a  foreign  policy  similar  to  that  01  Crom- 
well, as  at  the  time  of  the  formation  of  the  "Triple  Alliance"; 
at  other  times  England  sank  almost  to  the  position  of  a  de- 
pendency of  France.  This  reign  also  saw  the  foreshadowing  of 
the  ministry  system  and  the  passage  of  such  acts  as  that  abolish- 
ing feudal  incidents,  the  statute  of  frauds,  and  habeas  corpus 
act.  The  vital  constitutional  question  involved  in  this  reign  was 
that  relative  to  the  succession  of  James,  tlie  brother  of  Charles 
and  heir  apparent  to  the  throne.  As  James  was  an  avowed 
Roman  Catholic  the  question  presented  itself  as  to  whether 
James  could  be  allowed  to  rule  over  a  Protestant  nation.  The 
Whig  party  endeavored  to  pass  through  Parliament  an  act  ex- 
cluding him  from  the  throne  and  it  seemed  as  if  the  King  was 
about  to  be  forced  to  yield  to  their  demands  when  the 
Rye  House  Plot  produced  a  violent  reaction.  The  prose- 
cution and  persecution  of  the  Whigs,  which  followed,  broke  up 
tlie  power  of  that  ])arty  and  left  the  King  with  a  freer  hand 
than  he  had  previously  liad  during  his  reign.  Jt  is  doubtful  if 
tliere  is  any  other  period  in  Englisli  history  when  the  liberties 
of  England  wore  in  such  real  danger  as  they  were  just  at  this 
time;  tlieir  salvation  came  in  the  sudden  and  unexpected  death 
of  Charles.  It  was  England's  good  fortune  at  this  crisis  to  have 
tlie  Crown  pass  to  one  of  the  worst  rulers  that  has  ever  sat  upon 
a  throne.  The  four  years'  rule  of  James  is  the  history  of  a 
constant  violation  of  everything  (hat  the  English  people  mo?t 
dearly  loved  and  a  constant  effort  to  overthrow  the  laws  and 
liberties  of  p]ngland  and  to  establish  such  despotism  in  England 
as  Richelieu  and  Louis  XIV  had  succeeded  in  creating  in  France. 
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These  four  years  of  tyranny  had  the  effect  of  driving  the 
English  people,  never  moved  except  by  the  practical  consideration 
of  the  hour,  to  a  realization  of  the  necessity  of  securing  their 
liberties  by  putting  some  effectual  curb  upon  the  power  of  their 
Kings.  James  II  gave  to  England  four  years  of  unendurable 
tyranny,  and  by  so  doing  secured  to  her  her  liberties  for  future 
ages.  Never  had  there  existed  such  unanimity  among  the 
English  people  as  that  which  finally  drove  James  II  into  exile; 
discordant  factions  which  for  three  generations  had  fought  each 
other  with  tongue,  with  pen  and  with  sword,  united  in  the 
general  cry  which  went  out  to  William  of  Orange  to  come  to 
their  relief.  The  seven  English  leaders,  Devonshire,  Danbv, 
Lumby,  Compton,  Shrewsbury,  Sidney,  and  Kussell,  who  signed 
the  famous  original  invitation,  were  representatives  of  all  the 
great  factions  in  English  politics.  Their  invitation  was  the 
invitation  of  the  English  nation. 

§  42.  The  Bill  of  Rights.— The  Bill  of  Rights  was  the  great- 
est triumph  of  the  seventeenth  century.  The  seventoi^ith  cen- 
tury on  the  continent  of  Europe  was  one  marked  by  th<*  ^^rowth 
of  despotism  and  the  destruction  of  free  institutions.  Intluences 
were  at  work  in  England  tending  to  bring  al)Out  lhe>4'  same 
results.  For  nearly  the  whole  of  the  centurv  the  issuc^  had  hung 
in  doubt,  and  the  tide  of  battle  for  three  generations  had  swayed 
now  towards  absolutism  and  now  towards  popular  government. 
In  the  closing  years  of  the  century  tlie  contest  was  ended  by 
a  decisive  victory  for  free  government.  The  instruju(»nt  wliieh 
saved  England  from  following  in  tlie  i'oc)tste|)s  of  France  and 
Austria,  and  from  the  necessity  of  under^ioing  those  terril)le 
scenes,  which  a  century  later  burst  upon  her  nei.Lddjor  across 
the  channel,  was  the  Bill  of  Rights.  Tliis  instruuient  was 
adopted  upon  the  accession  of  William  and  Mary  to  tlie  throne 
of  England  and  contained  the  statement  of  tliose  ri.irlits  wliicli 
the  long  contest  of  the  century  had  won  foi-  Fniihind.  It  was 
the  vindication  of  those  rights  which  the  House  of  Stuart  had 
denied  and  attempted  to  overthrow,  and  was  a  denial  to  the 
Crown  of  those  powers  which  they  liad  attempted  to  u>urp. 
Among  other  things  the  Bill  of  Eights  declared  that  the  pre- 
tended power  of  suspending  or   dispensing   with    laws    or    the 
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execution  of  laws,  by  legal  authority,  without  the  consent  of 
the  people  was  illegal;  tliat  levying  money  by  the  Crown  with- 
out a  grant  of  Parliament  or  except  under  terms  of  said  grant 
was  illegal;  that  the  riglit  of  any  subject  to  petition  the  King 
could  not  be  denied  to  him;  that  the  raising  and  keeping 
a  standing  army  within  the  kingdom  in  time  of  peace,  except 
with  the  consent  of  Parliament,  was  against  the  law;  that  the 
Protestant  subjects  of  the  kingdom  should  have  the  right  to 
keep  and  bear  arms;  that  tlie  election  of  members  of  Parliament 
ought  to  be  free  from  interference  by  the  King;  tliat  the  free- 
dom of  speech,  debates,  or  proceedings  in  Parliament  ought  to 
be  free  from  interference  by  the  King;  that  the  freedom  of 
speech,  debates,  or  proceedings  in  Parliament  ought  not  to  be 
impeached  or  cjuestioned  in  any  court  or  place  outside  of  Parlia- 
ment; that  excessive  bail  ought  not  to  be  required  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishments  inflicted; 
that  juries  ought  to  be  duly  and  fairly  impaneled;  that  all 
grants  and  promises  of  fines  or  forfeiture  of  particular  persons 
before  conviction  were  illegal  and  void ;  that  for  the  redress 
of  all  grievances  and  for  tlie  amending,  strengthening  and  pre- 
serving of  the  laws,  l^irlianient  should  be  ludd  frequently. 
Many  of  these  provisions  are  today  to  be  found  in  the  Bills  of 
Rights  of  the  United  States  Constitution  and  of  the  Constitu- 
tions of  the  individual  States  of  the  Union. 

The  passage  of  the  ])ill  of  Kights  is  perhaj)s  the  greatest 
of  all  landmarks  in  the  constitutional  history  of  England.  The 
change  between  the  governnient  of  England  of  the  year  1G8S 
and  that  of  the  year  1()89  was  hardly  less  than  that  change 
which  today  exists  between  the  government  of  England  and 
that  of  Pussia.  The  ini}>orlan((^  of  the  instrument  can  only 
be  understood  by  a  study  of  the  historical  conditions  of  the 
times,  as  well  as  of  the  text  of  the  instrument.  The  Bill  of 
Rights  ranks  with  the  ]\[agna  Charta  and  the  Petition  of  Rights 
as  the  three  great  charters  of  English  liberty.  There  is,  how- 
ever, one  great  distinction  b(»twcen  the  hi>tory  of  the  Bill  of 
Rights  and  thai  of  its  two  predecessors;  the  Magna  Charta 
and  Petition  of  Rights  both  contained  ])roniises  of  great  value 
to  the  country,  liut  tlie  ])r()inises  thei'ein  contained  were  almost 
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always  resisted  and  at  times  absolutely  disregarded.  The  prom- 
ises of  the  Declaration  of  the  Bill  of  Rights  were  kept,  and 
with  the  passage  of  this  bill  the  danger  of  the  destruction  of 
English  liberty  passed  away.  The  long  contest  between  the 
King  and  the  nobility  and  the  people  for  the  commanding  in- 
fluence in  the  government  of  England  was  now  over;  by  the 
Bill  of  Rights  the  governing  power  was  finally  secured  to  the 
English  people. 

§  43.  The  ministry  system.— The  Bill  of  Rights  was  the 
last  event  in  English  history  which  was  to  have  a  direct  influence 
upon  the  form  of  government  to  be  adopted  in  the  United  States. 
The  important  later  changes  in  the  workings  of  the  English 
government  did  not  extend  to  the  government  of  the  American 
colonies  and  were  very  imperfectly  understood  by  the  Americans 
of  the  time  of  the  Declaration  of  Independence  or  of  the 
adoption  of  the  Constitution.  The  constitutional  history  of 
England,  from  the  adoption  of  the  Bill  of  Rigjits  to  tlie  acces- 
sion of  George  III,  can  therefore  be  passed  over  with  a  brie£ 
mention. 

The  most  important  innovation  of  this  period  was  the  develop- 
ment of  the  English  Ministry  system.  The  union  of  all  tl;e 
different  political  and  religious  factors  of  the  Kn,iili<h  people, 
which  had  called  William  and  Mary  to  the  throne  of  Rn^zland, 
was  the  mere  laying  aside,  instead  of  the  burying  of  dilTerenecs, 
and  these  differences  broke  out  again  as  soon  as  the  common 
danger  had  been  removed.  William  of  Orange,  a  Hollander 
by  birth,  and  concerned  rather  with  the  larger  polities  of  Euro|)o 
than  the  insular  politics  of  England,  could  neither  fully  under- 
stand nor  sympathize  with  the  aims  and  j)rejudi(es  of  the  in- 
dividual Englishmen.  He  desired  to  consider  all  the  pre\ious 
difficulties  as  settled  and  determined  by  the  Kill  of  Kiiihts  and 
to  unite  England  in  the  support  of  those  grt'at  objects  wliieli 
he  considered  necessary  for  the  preservation  of  the  lib<'rli(.'<  of 
all  Europe.  For  this  reason  he  chose  his  luinisti^rs  at  ihe 
start  from  the  leaders  of  all  political  shades.  The  condition  of 
English  politics  was  such,  however,  as  to  render  the  p-rnuincncy 
of  such  an  arrangement  impossible.  Altliouuli  the  Kin^L:,  after 
the  passage  of  the  Bill  of  Rights,  still  retained,  foi'  a  time,  some 
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actual  share  of  tlie  government  of  England,  still  the  change 
was  rapidly  developing  by  which  the  power  of  the  Executive 
Department  passed  from  the  King  to  the  ministry,  consisting  of 
the  highest  offices  of  the  various  administrative  departments. 
This  English  Ministry  System  stands  today  as  one  of  the  so- 
called  conventions  of  the  English  Constitution. 

One  effect  of  the  introduction  of  the  ministry  system  was  to 
aid  in  that  course  of  events  which  was  transferring  the  ruling 
power  from  the  King  to  the  House  of  Commons,  to  whom  the 
ministry  were  responsible ;  it  tended  to  destroy  the  balance  of 
power  between  tlie  Executive  and  Ix'gislative  department  and 
to  nuike  the  latter  entirely  dependent  upon  the  former.  The 
Americans  at  tlie  time  of  the  devolution  did  not  clearly 
understand  the  exact  rehition  of  the  various  departments  of  tlie 
English  government  to  each  other,  nor  appreciate  this  supremacy 
which  the  Legislative  department  had  accpiired  over  the  Execu- 
tive. The  Englisli  Ministry  System  was  not  even  considered 
during  the  sessions  of  the  Federal  Constitutional  Convention. 

§  44.  Accession  of  the  House  of  Hanover. — The  right  of  the 
English  l*arlianient  to  make  provision  as  to  the  rules  of  suc- 
cession to  the  Ciovvn  which  had  been  sustained  by  the  accession 
of  Henry  VII  and  William  and  ^lary  to  the  Crown,  was 
finally  vindicated  l)y  tlie  act  of  settlement  passed  at  the  very 
beginning  of  the  cightcH'uth  century.  By  this  Act,  Parliament 
settled  the  line  of  descent  of  the  English  Crown,  cutting  out  two 
branches  of  the  royal  family,  which  were,  hy  the  rules  of  strict 
hereditary  descent,  entitled  to  succeed  to  the  throne  in  advance 
of  the  line  iij)()n  which  Parliament  settled  the  succession.  As  in 
the  time  of  the  settlement  of  the  Crown,  by  Parliament,  upon 
the  House  of  Lancaster,  this  settlement  occasioned  a  Civil  War. 
The  Civil  War  of  the  eighteenth  century,  however,  was  of  but 
sliiiht  importance,  (ieorge  I,  the  Elector  of  Hanover,  succcH?ded 
to  th<'  throne  in  1T15.  upon  the  death  of  (^)ueen  Anne,  and  the 
uj)rising  in  favor  of  the  Stuarts  in  171.")  and  1745  were  both 
repulsed  with  little  dilliculty. 

§  4.").  Robert  Walpole  and  William  Pitt. — The  constitutional 
history  of  Kii.-land  durinLi"  llie  eiuhteeiith  century,  unlike  that 
during  the  s(>venteenth  is,  as  has  been  said,  of  little  importance 
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in  the  study  of  the  constitutional  history  of  the  United  States, 
the  reason  being  found  in  the  fact  that  the  events  of  the  former 
century  have  an  important  bearing  upon  the  future  development 
of  the  United  States  Government,  while  those  of  the  latter  do 
not.  There  is  very  little  of  interest  in  the  early  years  of  the 
rule  of  the  House  of  Hanover.  The  first  two  Kings  of  this 
House,  strangers  in  birth  and  inclination  to  the  country  over 
which  they  were  called  to  rule,  never  understood  the  P^nglish 
Government  nor  cared  to  interfere  in  its  management;  they 
were  content  to  leave  the  conduct  of  affairs  in  the  hands  of 
the  ministry,  thus  helping  to  expedite  the  movement  already 
spoken  of,  which  was  transferring  the  power  of  the  Crown  to 
the  ministry.  This  development  of  the  ministry  was  the  one 
great  constitutional  event  of  the  century  in  England,  and  this 
development  had  no  great  influence  upon  America.  The  great 
ministers  during  the  reign  of  the  first  two  Hanovers  were  Robert 
Walpole  and  William  Pitt;  the  rule  of  the  former  was  a  period 
of  quiet  and  internal  development:  that  of  the  latter  of  brilliant 
foreign  conquest. 

The  rule  of  William  Pitt  commenced  a  new  era  for  England ; 
it  was  under  him  that  the  British  Empire  began  to  assume 
shape.  The  result  of  the  seven  years'  war  was  the  transfer 
of  the  French  Colonial  Empire  to  England,  leaving  that  country 
supreme  in  India  and  America.  An  indirect  result  of  this  was 
destined  to  be  the  American  War  of  Independence.  The  destruc- 
tion of  the  French  power  in  America  gave  security  to  the 
American  colonies,  while  their  services  in  the  war  against  Fnuuo 
had  given  them  military  experience  and  confidence.  Further- 
more, it  was  the  debt  which  the  exp<^nses  of  the  war  had  laid 
upon  England  that  later  brought  about  the  taxation  of  the 
colonies  that  caused  the  rupture  between  the  colonies  nnd  (he 
mother  country. 

§  46.  The  accession  of  George  III. — The  final  element  nec- 
essary to  bring  about  the  Revolutionary  Wjir  was  found  in  the 
character  of  the  third  King  of  the  House  of  Hanover,  who 
came  to  the  throne  near  the  close  of  the  Seven  Years*  war.  The 
attitude  of  the  new  King  towards  England  was  far  dilVerent 
from   that  of  his   two   predecessors.      He   was   the   last   of  the 
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English  Kings  who  demanded  to  be  King  in  reality  as  well  as 
in  name,  the  ruling  power  of  the  government  instead  of  a 
figure-head.  His  attitude  towards  the  colonies  was  merely  a 
phase  of  his  whole  policy  towards  his  subjects.  This  policy  was 
destroyed  when  Cornwallis  surrendered  at  Yorktown.  The  War 
of  the  American  Revolution  brought  other  results  to  England 
than  that  of  the  mere  loss  of  her  colonies.  It  was  the  culmina- 
tion of  those  events  which  transferred  the  ruling  power  in 
England  from  the  King  to  the  House  of  Commons. 


CHAPTER  III. 

OUTLINE  OF  THE  CONSTITUTIONAL,  POLITICAL  AND  LEGAL 

HISTORY  OF  THE  THIRTEEN  COLONIES,  AND  OF 

THE  UNITED   STATES   PRIOR   TO    THE 

ASSEMBLING  OF  THE  CONSTITTi- 

TIONAL    CONVENTION. 

§  47.  English  Colonization  in  America. — The  history  of 
the  English  colonies  in  America  was  to  a  great  degiH^e  moulded 
by  the  character  of  the  century  in  which  these  colonies  were 
principally  settled.  The  failure  of  Raleigh's  attempts  at  col- 
onization in  the  sixteenth  century  was  in  the  end  for  the  bene- 
fit of  the  new  Anglo-Saxon  nation  which  was  to  arise  in  the  New 
World.  The  character  of  the  age  of  its  settlement  must  be  re- 
flected permanently  in  the  character  of  every  colony.  The  six- 
teenth century  was  primarily  a  century  of  commercial  enter- 
prise and  of  adventure;  a  century  in  which  the  spirit  of  knight 
errantry  of  the  crusades  existed  side  by  side  with  the  commer- 
cialism of  the  present  day.  The  voyages,  explorations  and  at- 
tempted colonization  of  this  period  were  all  tinged  with  the 
one  or  both  of  these  influences.  Any  colonies  wliicli  had  owed 
their  origin  to  the  enterprises  of  such  times  would  of  necessity 
have  been  of  the  exploitation  class.  They  could  hardly  have 
failed  to  become  colonies  whose  inhabitants  would  have  looked 
upon  America  as  merely  a  field  for  gain  or  adventure,  and  whose 
love  and  allegiance  would  have  remained  true  to  their  old  home 
across  the  Atlantic.  Time  would  have  lessened  such  conditions. 
but  could  hardly  have  eradicated  them  by  the  close  of  the  eight- 
eenth century. 

The  seventeenth  century  was  a  century  of  far  dilTerent  charac- 
ter in  English  history;  it  was  a  century  of  intense  religious  and 
political  awakening;  a  century  which  witnessed  the  greatest  of 
all  Anglo-Saxon  contests  for  civil  rights  and   political  liberty. 

75 
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was  in  the  main  consistent  with  the  character  of  the  period  itself. 
The  colonists  were,  in  general,  men  in  whom  the  prevalent  spirit 
of  the  age,  the  intense  love  of  political  liberty,  and  the  resolute 
resistance  to  tyranny  was  strongly  implanted.  The  century 
which  gave  to  England  the  Petition  of  Right,  and  the  Bill  of 
Rights,  which  sent  one  king  to  the  block  and  another  into  exile, 
gave  birth  to  colonies,  which  could  be  trusted  in  the  future  to 
resist  any  attempt  to  deprive  them  of  those  liberties  which  the 
great  charters  of  the  seventeenth  century  declared  to  be  the 
lioritagc  of  the  Anglo-Saxon  race. 

The  title  of  England  and  of  her  colonists  to  the  land  within 
the  limits  of  the  thirteen  colonies  was  partially  based  upon  con- 
quest from  other  European  countries,  but  uuiinly  upon  the  right 
of  oecuf)ation  of  territory  theretofore  only  inhabited  by  un- 
civilized people.  The  Supreme  Court  in  the  case  of 
Johnson  v.  Mcintosh/  considered  in  detail  the  history  of  the 
colonizing  efforts  of  the  various  European  countries,  and  the 
authority  upon  which  title  to  land  in  the  New  World  rested. 
"^On  the  discovery  of  this  immense  continent,  the  great  nations 
of  Europe  were  eager  to  appropriate  to  themselves  so  much  of  it 
as  they  could  respectively  acquire.  Its  vast  extent  offered  an 
ample  field  to  the  ambition  and  enterprise  of  all ;  and  the  char- 
acter and  religion  of  its  inhabitants  afforded  an  apology  for  con- 
sidering them  as  a  i)oople  over  whom  the  superior  genius  of 
Europe  might  claim  an  ascendency.  The  potentates  of  the  old 
world  found  no  diflieulty  in  convincing  tbemselves  that  they 
made  ample  compensation  to  the  inhabitants  of  the  new,  by 
bestowing  on  them  civilization  and  Christianity,  in  exchange  for 
unlimited  independence.  But,  as  they  were  all  in  pursuit  of 
nearly  the  same  oljject,  it  was  necessary,  in  order  to  avoid  con- 
flicting settlements,  and  consequent  war  with  each  other,  to 
establish  a  principle  which  all  slioiild  acknowledge  as  the  law  by 
which  the  right  of  acciuisition,  which  they  all  asserted,  should  be 
regulated  as  between  themselves.  Tlii<  principle  was,  that  dis- 
covery  gave   title  to   the   government    l»y  who>^'   siiljjecls.   or   by 

'  8   Wheaton   543. 
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whose  authority  it  was  made,  against  all  other  European  gov- 
ernments, which  title  might  be  consummated  by  possession. 

"Those  relations  which  were  to  exist  between  the  discoverer 
and  the  natives,  were  to  be  regulated  by  themselves.  The  rights 
thus  acquired  being  exclusive,  no  other  power  could  interpose 
between  them. 

"In  the  establishment  of  these  relations,  the  rights  of  the 
original  inhabitants  were,  in  no  instance,  entirely  disregarded; 
but  were  necessarily,  to  a  considerable  extent,  impaired.  They 
were  admitted  to  be  the  rightful  occupants  of  the  soil,  with  a 
legal  as  well  as  just  claim  to  retain  possession  of  it,  and  to  use 
it  according  to  their  own  discretion ;  but  their  rights  to  complete 
sovereignty  as  independent  nations  were  necessarily  diminished, 
and  their  power  to  dispose  of  the  soil  at  their  own  will,  to 
whomsoever  they  pleased,  was  denied  by  the  original  funda- 
mental principle  that  discovery  gave  exclusive  title  to  those  who 
made  it. 

"WTiile  the  different  nations  of  Europe  respected  the  right  of 
the  natives,  as  occupants,  they  asserted  the  ultimate  dominion 
to  be  in  themselves ;  and  claimed  and  exercised  as  a  consequence 
of  this  ultimate  dominion,  a  power  to  grant  the  soil,  while  yet 
in  possession  of  the  natives.  These  grants  have  been  understood 
by  all  to  convey  a  title  to  the  grantees,  subject  only  to  the  Indian 
right  of  occupancy. 

"The  history  of  America,  from  its  discovery  to  the  present 
day,  proves,  as  we  think,  the  universal  recognition  of  these 
principles. 

"Spain  did  not  rest  her  title  solely  on  tlie  grant  of  tlie  Pope. 
Her  discussions  respecting  boundary,  with  France,  with  Great 
Britain,  and  with  the  United  States,  all  show  that  she  placed 
it  on  the  rights  given  by  discovery.  Portugal  sustained  her  claim 
to  the  Brazils  by  the  same  title. 

"France,  also,  founded  her  title  to  the  vast  territoricB  she 
claimed  in  America  on  discovery.  However  conciliatory  her  con- 
duct to  the  natives  may  have  been,  she  still  asserted  her  right  of 
dominion  over  a  great  extent  of  country  not  actually  settled  by 
Frenchmen,  and  her  exclusive  right  to  acquire  and  dispose  of 
the  soil  which  remained   in    the    occupation    of   Indians.     Her 
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monarch  claimed  all  Canada  and  Acadia,  as  colonies  of  Prance, 
at  a  time  when  the  French  population  was  very  inconsiderable, 
and  the  Indians  occupied  almost  the  whole  country.  He  also 
claimed  Louisiana,  comprehending  the  immense  territories 
watered  by  the  Mississippi,  and  the  rivers  which  empty  into  it, 
by  the  title  of  discovery.  The  letters  patent  granted  to  the  Sieur 
Demonts,  in  1603,  constituted  liim  Lieutenant  General,  and  the 
representative  of  the  King  of  Acadia,  which  is  described  as 
stretching  from  the  fortieth  to  the  forty-sixth  degree  of  north 
latitude;  with  authority  to  extend  the  power  of  the  French  over 
that  country,  and  its  inhabitants;  to  give  laws  to  the  people;  to 
treat  with  the  natives,  and  enforce  the  observation  of  treaties, 
and  to  parcel  out  and  give  title  to  lands,  according  to  his  own 
judgment. 

*'The  States  of  Holland  also  made  acquisition  in  America,  and 
sustained  their  right  on  the  common  principle  adopted  by  all 
Europe.  They  allege,  as  we  are  told  by  Smith,  in  his  History  of 
New  York,  that  Henry  Hudson,  who  sailed,  as  they  say,  under 
the  orders  of  their  East  Lidia  Company,  discovered  the  country 
from  the  Delaware  to  the  Hudson,  up  which  he  sailed,  to  the 
forty-third  degree  of  north  latitude;  and  this  country  they 
claimed  under  the  title  acquired  by  this  voyage.  Their  first 
object  was  commercial,  as  appears  by  a  grant  made  to  a  company 
of  merchants  in  1014;  but  in  1621  the  States-General  made,  as 
we  are  told  by  Mr.  Smith,  a  grant  of  the  country  to  the  West 
India  Company,  by  the  name  of  New  Netherlands. 

''The  claim  of  the  Dutch  was  always  contested  by  the  English, 
not  because  they  questioned  the  title  given  by  discovery;  but 
because  they  insisted  on  being  themselves  the  rightful  claimants 
under  that  title.  Their  pretensions  were  finally  decided  by  the 
sword. 

"No  one  of  the  powers  of  Europe  gave  its  full  assent  to  this 
principle  more  unequivocally  than  England.  The  documents 
upon  this  subject  are  ample  and  complete.  So  early  as  the  year 
1496,  lier  monarch  granted  a  commission  to  the  Cabots,  to  dis- 
cover countries  ihon  unknown  to  Christian  people,  and  to  take 
possession  of  thcni  in  the  name  of  the  King  of  England.  Two 
years  afterward  Cabot  proceeded  on  this  voyage  and  discovered 
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the  coutinent  of  North  America,  along^  which  he  sailed  as  far 
south  as  Virginia.  To  this  discovery  the  English  trace  their 
title. 

"In  this  first  eifort  made  by  the  English  government  to  acquire 
territory  on  this  continent,  we  perceive  a  complete  recognition  of 
the  principle  which  has  been  mentioned.  The  right  of  discovery 
given  by  this  commission  is  confined  to  countries  *then  unknown 
to  all  Christian  people;'  and  of  these  countries  Cabot  was  em- 
powered to  take  possession  in  the  name  of  the  King  of  England, 
thus  asserting  a  right  to  take  possession,  notwithstanding  the 
occupancy  of  the  natives,  who  were  heathens,  and  at  the  same 
time  admitting  the  prior  title  of  any  Christian  people  who  may 
have  made  a  previous  discovery. 

"The  same  principle  continued  to  be  recognized.  The  charter 
granted  to  Sir  Humphrey  Gilbert,  in  1578,  authorizes  him  to  dis- 
cover and  take  possession  of  such  remote,  heathen  and  barbarous 
lands  as  were  not  actually  possessed  by  any  Christian  prince  or 
people.  This  charter  was  afterwards  renewed  to  Sir  Walter 
Raleigh  in  neariy  the  same  terms. 

"By  the  Charter  of  1606,  under  which  the  first  permanent 
English  settlement' on  this  continent  was  made,  James  I.  granted 
to  Sir  Thomas  Gates  and  others  those  territories  in  America 
lying  on  the  seacoast,  between  the  thirty-fourth  and  forty-fiftli 
degrees  of  north  latitude,  and  which  either  belonged  to  that 
monarch,  or  were  not  then  possessed  by  any  other  Christian 
prince  or  people.  The  grantees  were  divided  into  two  companies 
at  their  own  request.  The  first,  or  southern  colony,  was  directed 
to  settle  between  the  thirty-fourth  and  forty-first  doirroes  of 
north  latitude;  and  the  second,  or  northern  colony,  between  the 
thirty-eighth  and  forty-fifth  degrees. 

"In  1609,  after  some  expensive  and  not  very  successful  at- 
tempts at  settlement  had  been  made,  a  new  and  more  enlarged 
charter  was  given  by  the  crown  to  the  first  colony  in  which  the 
king  granted  to  the  ^Treasurer  and  Company  of  Adventurers  of 
the  city  of  London  for  the  first  Colony  in  Virginia/  in  absolute 
property,  the  lands  extending  along  the  seacoast  four  hundred 
miles,  and  into  the  land  throughout  from  sea  to  sea.'  This 
charter,  which  is  a  part  of  the  special  verdict  in  this  cause,  was 
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annulled,  so  far  as  respected  the  rights  of  the  company,  by  the 
judgment  of  the  Court  of  King's  Bench  on  a  writ  of  quo  war- 
ranto;  but  the  whole  effect  allowed  to  this  judgment  was  to  revest 
in  the  crown  the  powers  of  government,  and  the  title  to  the 
land  within  its  limits. 

"At  the  solicitation  of  those  who  held  under  the  grant  to  the 
second  or  northern  colony,  a  new  and  more  enlarged  charter  was 
granted  to  the  Duke  of  Lenox  and  others,  in  1620,  who  were 
denominated  the  Plymouth  Company,  conveying  to  them  in 
absolute  property  all  the  lands  between  fortieth  and  forty-eighth 
degrees  of  north  latitude. 

"Under  this  patent,  New  England  has  been  in  a  great  measure 
settled.  The  company  con^'eyed  to  Henry  Kosewell  and  others, 
in  1627,  that  territory  which  is  now  Massachusetts;  and  in  1628 
a  charter  of  incorporation,  comprehending  the  powers  of  gov- 
ernment, was  granted  to  the  purchasers. 

"Great  parts  of  New  England  were  granted  by  this  company, 
which,  at  length,  divided  their  remaining  lands  among  them- 
selves; and,  in  1635,  surrendered  their  charter  to  the  crown.  A 
patent  was  granted  in  Gorges  for  Maine,  which  was  allotted  to 
him  in  the  division  of  property. 

"All  the  grants  made  by  the  Plymouth  Company,  so  far  as 
we  can  learn,  have  been  resj^ectcd.  In  pursuance  of  the  same 
principle,  the  King,  in  1664,  granted  to  the  Duke  of  York  the 
country  of  Xew  England  as  far  south  as  the  Delaware  Bay.  His 
Poyal  Highness  transf(»rred  Xew  Jersey  to  Lord  Berkley  and 
Sir  George  Carteret. 

"In  1668  the  crown  granted  to  Lord  Clarendon  and  others  the 
country  lying  between  the  thirty-sixth  degree  of  north  latitude 
and  the  river  St.  ^Fatlies;  and,  in  1666,  the  proprietors  obtained 
from  the  crown  a  new  charter  granting  to  them  that  province  in 
the  King's  dominions  in  Xorth  America  which  lies  from  thirty- 
six  degrees  thirty  minutes  north  latitude  to  the  twenty-ninth 
degree,  and  from  the  Atlantic  Ocean  to  the  South-Sea. 

"Thus  has  our  whole  country  been  granted  by  the  crown  while 
in  the  occupation  of  th(»  Indians.  These  grants  purport  to  con- 
vey the  soil  as  well  as  the  right  of  dominion  to  the  grantees.  In 
those  governments  which  were  denominated   royal,  where  the 
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right  to  the  soil  was  not  vested  in  individuals,  but  remained  to 
the  crown,  or  was  vested  in  the  colonial  government,  the  king 
claimed  and  exercised  the  right  of  granting  lands,  and  of  dis- 
membering the  government  at  his  will.  The  grants  made  out  of 
the  two  original  colonies,  after  the  resumption  of  their  charters 
by  the  crown,  are  examples  of  this.  The  governments  of  New 
England,  New  Jersey,  New  York,  Pennsylvania,  Maryland  and  a 
part  of  Carolina  were  thus  created.  In  all  of  them  the  soil  at 
the  time  the  grants  were  made  was  occupied  by  the  Indians. 
Yet  almost  every  title  within  those  governments  is  dependent  on 
these  grants.  In  some  instances  the  soil  was  conveyed  by  the 
crown,  unaccompanied  by  the  powers  of  government,  as  in  the 
case  of  the  northern  neck  of  Virginia.  It  has  never  been  objected 
to  this,  or  to  any  other  similar  grant,  that  the  title  as  well  as 
possession  was  in  the  Indians  when  it  was  made,  and  that  it 
passed  nothing  on  that  account." 

§  48.  The  Thirteen  Colonies. — Twelve  of  the  colonies  had 
come  into  political  existence  before  the  close  of  the  pcventoonth 
century;  the  thirteenth  colony  was  added  near  tlie  beginnin^^  of 
the  ensuing  century.  It  was  the  political  life  in  tlie  individual 
colonies,  rather  than  the  larger  political  life  of  England,  whicli 
was  to  prepare  the  American  colonists  for  the  great  work  of  con- 
structive government  presented  to  them  at  the  close  of  the 
eighteenth  century.  As  has  been  stated  in  the  previous  cha])ter, 
the  evolution  and  changes  in  English  constitutional  law,  after 
the  passage  of  the  Bill  of  Eights,  had  little  influence  upon 
colonial  institution  or  thought.  United  political  action  l»y  the 
thirteen  colonies  was  only  to  come  into  existence  at  the  vcm'v 
threshold  of  the  Revolutionary  War.  It  i^  thon^fore  nocos^nry 
in  order  to  prepare  for  the  study  of  the  great  American  Consti- 
tutional Convention,  and  for  the  Constitution  which  this  convf^n- 
tion  prepared,  to  supplement  the  study  of  the  constitutional, 
legal  and  political  history-  of  England  with  that  of  the  constitu- 
tional, legal  and  political  history  of  the  various  Enirlish  colonics 
in  America.  The  form  of  government  and  the  characteristics  of 
political  life  in  the  various  colonies  dilTonMl  ^rrcatly  from  each 
other.  It  is  partly  to  this  difTerence  of  political  traininir  that 
there  is  to  be  ascribed  the  far  diverircnt  views  of  Lrovcrnnicnt 
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with  which  the  representatives  of  the  various  States  met  at 
Philadelphia  in  1T87.  In  order,  therefore,  to  understand  the 
existing  political  conditions  in  America  in  the  pre-constitiitional 
period,  it  is  necessary  to  briefly  consider  the  case  of  each  of  the 
thirteen  colonies. 

The  colonies,  as  to  their  general  systems  of  government,  fall 
into  three  clearly  defined  classes — the  charter  colonies,  the  pro- 
prietary cr)lonie^,  and  the  royal  provinces,  'i'o  the  first  class 
belonged  Rhode  Island,  Connecticut  and  Massachusetts;  to  the 
second,  IVnnsylvania,  Delaware  and  Maryland;  to  the  third. 
New  ]Iain})shire,  Xew  York,  Xew  Jersey,  \'irginia,  Xorth  Caro- 
lina, South  Carolina  and  Georgia. 

The  charter  colonics  were  iroyerned  under  charters  granted  by 
the  king  directly  to  the  goyernment,  and  were  by  far  the  freest 
of  the  American  colonies.  The  charters  of  two  of  these  colonies, 
Rhode  Island  and  Connecticut,  were  very  liberal;  so  liberal,  in 
fact,  that  in  each  case  they  were  continued  in  use  as  the  consti- 
tutions of  the  state,  for  many  years  after  the  American  Revolu- 
tion. These  two  colonies  were  almost  independent  Republics, 
owing  hardly  more  than  a  nominal  allegiance  to  England.  The 
charter  of  Massachusetts  was  much  less  liberal;  in  reality  the 
government  of  this  Commonweal  I  h  bore  a  much  stronger  re- 
semblance to  that  of  the  royal  provinces  than  to  that  of  the  other 
charter  colonies. 

Thi'  j)n)prietary  colonies  wore  illustrations  of  that  ancient  con- 
fusion between  the  right  of  sovereignty  and  rights  of  property. 
They  bore  in  many  re.-j)e('ts  a  stran«^e  resemblance  to  tho^'  old 
feudal  fiefs  where  the  grantee  of  the  king  held  not  only  a  right  of 
projK'rty  in  the  land,  but  also  the  power  of  gov<'rnnuMit  over  the 
inhabitants  in  such  territory.  The  degree  of  self-government 
allowed  to  the  citizens  of  tlies(»  ])ropri«'tory  i-olonies  was  about 
e<jiial  to  that  enjoyed  by  those  of  the  royal  proviiU'cs.  The  pow- 
ers wliicb  ilie  king  ])oss(\<s(mI  in  this  latter  class  of  colonies  were 
in  the  main  granted,  in  the  case  of  the  ])roprietory  colonies,  to 
the  proprietors.  The  royal  provine(\<  were  the  most  directly 
under  tlie  control  of  the  Kngli>h  go\erinuents.  Tlie  inhabitants 
of  the-e  colonies  were  grant(Ml  tlie  privileges  of  choosing  the  most 
numerous  braiicli  of  the  legislative  body  while  th(»  a])pointment 
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of  all  other  officials  was  either  directly  or  indirectly  in  the  hands 
of  the  crown. 

The  political  history  of  the  majority  of  the  colonies  was  at 
times  stoimy,  the  political  controversies  generally  being  contests 
between  the  legislative  and  the  executive  branches  of  the  colonial 
government.  As  the  legislative  bodies  were  the  representatives 
of  the  people  and  the  executive  in  all  the  colonies  except  Rhode 
Island  and  Connecticut,  the  appointees  of  the  king,  the  legisla- 
tive branch  of  the  government  came  to  be  regarded  by  the  people 
as  the  defenders  of  their  liberties  and  the  executive  as  the 
adherents  of  tyranny. 

§  49.  The  Colonial  Oovemment  of  Virginia. — The  colony 
of  Virginia  was  the  first  perriuinent  English  settlement  in 
North  America.  It  was  settled  under  the  grant  made  by 
James  I.  in  1G06  to  the  London  Company,  a  company 
of  "noblemen,  gentlemen  and  merchants''  of  that  part  of  N'orth 
America  lying  between  the  thirty-fourth  and  thirty-eighth  de- 
grees of  north  latitude.  A  later  charter  provided  for  the  govern- 
ment of  this  territory,  naming  a  number  of  corporators,  who  were 
made  a  public  corporation,  and  given  power  to  take  out  such  per- 
sons as  colonists  as  they  might  clioose,  to  admit  or  expel  mem- 
bers, and  to  have  the  general  power  of  governing  the  colony  as 
to  all  local  matters.  The  increasing  dissatisfaction  of  the 
colonists  with  their  entire  lack  of  any  share  in  tlie  government 
finally  induced  Governor  Yeadley  in  1G19,  to  call  a  general 
assembly,  composed  of  representatives  from  tlie  various  planta- 
tions in  the  colony,  which  was  the  first  re|)resentative  legislative 
body  which  ever  sat  in  America.  A  further  step  in  the  direction 
of  free  government  was  taken  in  \i)2l,  when  a  regular  govern- 
ment was  created  by  ordinance,  composed  of  a  dovernor,  Coun- 
cil and  a  House  of  Burgesses  elected  by  tlic  people.  To  this 
General  Assembly  was  granted  free  power  as  to  all  matters  of 
local  nature  concerning  the  general  welfare  of  the  colony;  with 
the  power  to  enact  such  laws  as  appeared  necessary  or  re(|uisite. 
In  1623-24  the  House  of  Burgesses  assented  by  law  that  the 
Governor  "shall  not  lay  any  taxes  or  imposts  on  the  colonists, 
their  lands  or  commodities  otherway  than  by  the  aulliority  of  tiie 
General  Assembly  to  be  levied  and  eni])loyed  as  tlie  said  Asseni- 
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bly  shall  appoint."  This  law  was  re-enacted  in  1631,  in  1632 
(in  a  different  form)  in  1642.  To  this  claim  the  people  of  Vir- 
ginia always  adhered,  although  it  at  times  met  with  opposition 
from  King  and  Governor.  Virginia,  which  almost  alone  of  the 
colonies  had  been  largely  settled  by  the  upper  classes  of  England 
and  which  was  Episcopal  in  religion,  espoused  the  royal  side  in 
the  great  English  Civil  War  of  the  seventeenth  century.  In 
spite  of  this,  however,  they  were  given  a  greater  degree  of  self- 
government  under  the  Commonwealth  than  they  had  ever  en- 
joyed under  the  King,  being  allowed  during  this  period  to  elect 
their  governor.  Upon  the  restoration  of  Charles  II.  the  govern- 
ment of  Virginia  reverted  to  its  former  condition  and  Virginia 
remained  a  royal  province  down  to  the  time  of  the  Revolution, 
except  for  a  short  experience  as  a  proprietory  colony  toward  the 
end  of  the  reign  of  Charles  II.  Virginia  was  throughout  the 
colonial  period  the  largest  and  richest  of  all  the  colonies,  and 
also  one  of  the  most  tenacious  of  her  rights  and  liberties.  The 
laws  of  Virginia,  which  provided  among  other  things  for  primo- 
geniture and  an  established  state  church,  bore  a  much  stronger 
resemblance  <o  those  of  England  than  did  those  of  the  New 
England  states.  The  town  or  township  organization  was  un- 
known, tlie  county  bein^^  the  political  sub-division  po.ssi'ssf.-d  of 
all  the  powers  of  local  government. 

§  50.  Massachusetts. — The  second  of  the  thirteen  colonies 
in  order  of  s«'ttl('im»nt  was  Massacliiisrtts.  Virginia  and  Massa- 
chusetts were  always  the  two  leading  English  colonies  in 
America.  Although  the  two  are  found  together  in  the  eighteenth 
century  leading  the  way  for  independence,  they  nevertheless  pre- 
sent many  striking  contrasts  in  their  history,  laws,  religion  and 
government.  The  territory  of  ^lassachusetts  was  included  in 
the  grant  of  territory  given  to  the  Plymouth  Coinpany.  Several 
different  settlements  under  distinct  government  were  made  in 
this  territory,  two  of  them— the  Plymouth  colony  and  the  Massa- 
ehusetls  Hay  colony,  being  (inally  united  into  tl;e  colony  of  Mas- 
sachusetts. Tlu»  earliot  of  tliese  settlements  was  that  made  at 
Plymouth  in  lO'^^O  by  a  small  band  of  Puritan  exiles  from  Eng- 
land.    P)ef()re  landing  these  emigrants  drew  up  and  signed  the 
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following  agreement  as  to  the  new  government  to  be  created :  "In 
the  name  of  God,  amen.  We,  whose  names  are  underwritten,  the 
loyal  subjects  of  our  dead  Sovereign  Lord,  King  James,  etc., 
having  undertaken  for  the  glory  of  God  and  advancement  of  the 
Christian  faith,  and  honor  of  our  king  and  country,  a  voyage  to 
plant  the  first  colony  in  the  northern  part  of  Virginia,  do,  by 
these  presents,  solemnly  and  mutually,  in  the  presence  of  God, 
and  of  one  another,  covenant  and  combine  ourselves  together, 
into  a  civil  body  politic,  for  our  better  ordering  and  preservation 
and  furtherance  of  the  ends  aforesaid;  and  by  virtue  hereof,  to 
enact,  constitute  and  frame  such  just  and  equal  laws  and 
ordinances,  acts,  constitutions  and  offices,  from  time  to  time,  as 
shall  be  thought  most  meet  and  convenient  for  the  general  good 
of  the  colony;  unto  which  we  promise  all  due  submission  and 
obedience/' 

The  Plymouth  colonists  in  1629  obtained  from  the  Plymouth 
Company  in  England  a  patent  authorizing  them  to  make  laws 
for  their  own  government.  The  legislation  of  this  colony  is  a 
curious  intermixture  of  Mosaic  law  and  the  common  law.  In 
1636  the  colony  declared  against  all  taxation  but  ''by  the  consent 
of  the  body  of  freedom  or  their  representatives  legally 
assembled.*' 

In  March,  1629,  a  charter  was  given  by  Charles  I.  to  the 
Massachusetts  Bay  Company,  which  made  the  patentees  and  their 
associates  a  corporation.  The  charter  provided  that  the  affairs 
of  the  company  should  be  managed  by  a  governor,  deputy  gov- 
ernor and  eighteen  assistants  or  magistrates,  the  latter  of  whom 
were  to  hold  monthly  courts.  A  general  Court  of  Assembly  of 
all  the  freemen  and  stockholders  was  to  be  held  monthly  for 
purposes  of  legislation.  No  royal  veto  power  over  the  acts  of  this 
body  was  reserved.  The  colonists  were  to  have  the  rights  of 
Englishmen,  and  nothing  was  said  about  religion.  The  colon\ 
was  at  first  governed  from  England,  but  the  charter  was  very 
soon  removed  to  Massachusetts. 

For  a  few  years  both  the  Plymouth  and  Massachusetts  Bay 
colonists  were  practically  self-governing.  Finally,  however, 
Charles  I.  began  to  interfere  with  the  srovernment  of  the  colonists 
and  demanded  the  surrender  of  their  charters.    The  result  of  the 
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civil  war  saved  the  liberties  of  .the  colonies  for  a  time,  but  after 
the  restoration  of  the  Stuarts  the  colonies  were  subject  to  much 
interference  and  persecution,  which  culminated  in  1684,  when 
the  king  obtained  a  judgment  in  tlie  high  court  of  Chancery  in 
England  against  the  Governor  and  company  of  Massachusetts, 
declaring  the  charter  of  the  company  forfeited.  The  period  of 
the  rule  of  Sir  Edmund  Andros  as  governor  from  1(386-1689  was 
the  most  tyrannical  epoch  in  all  New  p]ngland's  history.  After 
the  expulsion  of  James  II.  tin*  old  charters  were  for  a  time  re- 
instated, but  in  16!)2  were  finally  superseded  by  a  new  charter 
granted  to  Massachusetts.  By  tlie  terms  of  this  charter  the 
colony  of  Plymouth,  the  provinces  of  ^Vlaine  and  Nova  Scotia  as 
far  north  as  the  St.  Lawrence  liiver,  and  all  the  country  between 
them,  were  added  to  the  old  provinces  of  Massachusetts,  as  were 
also  the  Elizabeth  Islands  and  the  Islands  of  Nantucket  and 
Martha's  Vineyard.  The  governor,  lieutenant-governor  and 
colonial  secretary  were  appointed  by  the  crown.  The  charter 
gave  the  governor  the  power  to  convene  and  dissolve  the  General 
Court,  and  a  veto  of  all  its  acts.  The  councillors  first  appointed 
by  the  crown  were  afterwards  to  be  annual  I  v  elected  l)y  the  House 
of  Kepresentatives  and  the  existing  council;  but  of  the  twenty- 
eight  thus  chosen  the  governor  might  reject  thirteen.  The  advice 
and  consent  of  the  council  were  necessary  to  all  appointments 
and  otTicial  acts.  Und(T  this  charier  the  theocracy  which  ruled 
Massachusetts  with  vigor  lost  nearly  all  its  power.  Toleration 
was  expressly  secured  to  all  religious  sects  excepting  the  Eoman 
(*atholic.  The  right  of  suffrage,  limited  by  the  old  government 
to  church  members  and  a  few  persons  admitted  as  freemen  on  a 
minister's  certificate,  was  now  bestowed  on  all  inbal)itants  pos- 
sessing a  freehold  of  the  annual  value  of  ^'j.GO,  or  personal  prop- 
erty to  the  amount  of  $1:^3.3."..  After  the  receipt  of  the  new 
charter  the  General  Court  passed  an  act  which  was  a  declaration 
of  the  rights  of  the  colony.  Among  I  lie  general  privileges  which 
it  asserted,  it  declared  that  "Xo  aid,  tax,  tollage,  assessment,  cus- 
tom, loan,  benevolence,  oi-  imposition  what>oever.  shall  be  laid, 
assessed,  imposed,  or  levied  on  any  of  theii-  majesty's  subjects 
on  their  estates,  on  anv  picture  wliatsoever,  but  bv  the  act  and 
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consent  of  the  governor  and  people  assembled  in  the  General 
Council." 

Massachusetts  was  always  the  leader  of  the  Puritan  colonies. 
}fer  political  and  religious  tendencies  were  those  of  the  English 
Independents  of  the  seventeenth  century.  The  powers  of  local 
government  were  vested  in  the  town  meetings  of  the  various 
towns,  which  were  perhaps  the  moat  democratic  political  assem- 
blies ever  in  existence.  The  counties  were  of  minor  importance, 
being  little  more  than  judicial  districts.  One  political  principle 
finnly  established  in  this  colony  was  that  of  the  necessity  for 
short  terms  for  public  officials  and  frequent  elections. 

§  51.  Connecticut. — Connecticut,  which  ranked  next  to 
Massachusetts  in  importance  among  the  New  I  Jigland  and  Puri- 
tan colonies,  was  the  product  of  ihe  l^nion  of  two  smaller  colo- 
nies, the  New  Haven  colony  and  the  original  Ctainecticut  colony. 
The  former  colony  was  settled  under  a  grant  given  by  Charles  I. 
to  Viscount  Say  and  Seal,  Robert,  Lord  Brook  and  others.  TI.e 
first  settlements  in  the  latter  colony  was  made  at  Hartford  in 
1635.  In  1639  a  constitution  for  the  government  of  the  colony 
was  adopted  by  a  general  vote  of  the  citizens.  This  constitution 
served  as  a  basis  for  the  charter  afterwards  ol)tained  by  the 
king.  Connecticut  sided  with  the  Parliament  during  ihe  civil 
wars  and  enjoyed  practical  self-government  during  the  perio<l  of 
the  Commonwealth.  Upon  the  restoration,  however,  the  eolr.ny 
had  fears  regarding  their  liberties,  and  therefon'  the  (Jeneral 
Assembly  made  a  formal  acknowledgment  of  their  allegiance, 
which  they  sent  to  the  king,  together  with  a  ])etition  for  a  char- 
ter, by  Governor  Winthrop.  Although  at  first  coldly  received. 
Winthrop  finally  succeeded  in  obtaining  a  charter  from  the  king. 
which  annexed  to  the  territories  of  the  colony  New  Haven  and 
part  of  Rhode  Island.  It  is  probable  that  the  king  was  induced 
to  take  this  step  less  by  any  kindly  feelings  toward  Connecticut 
than  by  a  desire  to  raise  up  a  strong  rival  to  Massachusetts  in 
Xew  England  and  to  punish  Xew  Haven,  which  liad  given  shelter 
to  three  of  the  judges  who  had  tried  and  condemned  his  father. 

The  operation  of  the  charter  was  temporarily  suspendcMl  dur- 
ing the  reign  of  James  II.,  but  was  put  in  operation  once  more 
upon  the  accession  of  William  and  ^lary.    The  provisions  of  thi-^ 
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charter  woro  so  liberal  that  the  charter  was  continued  in  use  a.s  a 
State  Constitution  for  many  years  after  the  independence  of  the 
United  States  had  been  secured.  The  provision  in  the  charter 
annexing  a  portion  of  Rhode  Island  led  to  a  boundary  dispute 
with  that  colony  which  lasted  sixty  years,  while  a  provision  in  the 
charter  that  its  territory  should  extend  westward  to  the  Pacific 
nearly  involved  Pennsylvania  and  Connecticut  in  a  civil  war 
near  tlie  close  of  the  eighteenth  century. 

Connecticut  very  closely  resembled  Massachusetts  in  the  char- 
acter of  her  people,  her  political  and  religious  principles  and  her 
form  of  local  government. 

§  52.  Rhode  Island. — Rhode  Island  was  originally  settled 
by  political  and  religious  exiles  from  the  neighboring  colonies. 
The  earliest  government  was  one  created  by  the  settler?  them- 
selves, each  settler  being  required  to  sign  an  agreement  to  give 
active  or  passive  obedience  to  all  ordinances  that  should  be 
adopted  by  a  majority  vote  of  the  inhabitant:?.  In  1()44  Roger 
Williams  secured  a  cliarter  from  England  which  united  the 
various  scattered  settlements  into  one  province  under  the  title  of 
Rhode  Island  and  Providence  plantations.  This  charter  was  con- 
firmed by  Cromwell  and  a  new  charter  was  granted  by  Charles  II. 
in  l()(i3.  Rhode  Island  shared  with  Connecticut  the  honor  and 
privilege  of  having  the  most  popular  form  of  government  among 
the  colonies.  The  people  elected  all  their  officials  and  were  prac- 
tically a  small  republic  with  hardly  more  than  a  nominal 
ullegianco  to  England.  Tlie  charter  granted  by  Charles  II.  con- 
tinued to  be  used  as  the  State  constitution  nearly  to  the  middle 
of  the  nineteenth  century.  The  great  freedom  as  to  political  and 
religious  ideas  allowed  in  l^hode  Island  attracted  the  discon- 
tented and  oppressed  from  all  the  neighboring  colonies.  Rhode 
Island  did  much  to  set  a  good  example  of  toleration  to  her  sister 
colonics,  but  in  the  seventeenth  century  such  a  position  as  that 
taken  by  IJhode  Island  was  so  far  in  advance  of  the  age  as  to 
render  this  colony  an  object  of  distrust  to  her  neighbors.  For 
this  reason  Rhode  Island  was  excluded  from  the  Xew  England 
Confederacy  (1643-168G).  Although  she  had  no  serious 
grievances  of  her  own,  Rhode  Island  was  one  of  the  first  of  the 
colonies  in  the  contest  against  England,  but  the  prevalent  spirit 
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of  unrest  and  agitation  abroad  in  the  colony  made  her  the  most 
unmanageable  of  all  the  colonies  in  the  attempt  to  establish  a 
true  national  government. 

§  53.  New  Hampshire. — ^New  Hampshire  was  the  last 
settled  and  the  weakest  of  the  origmal  Xew  England  colonies. 
For  a  long  time  New  Hampshire  was  merely  a  county  ( Norfolk ) 
of  Massachusetts.  In  1680  a  separation  took  place  and  New 
Hampshire  became  a  royal  province,  with  the  ordinary  form 
of  government  for  this  class  of  colonics.  The  character  of  the 
settlers  of  this  colony,  their  political  and  religious  ideas  and  their 
system  of  private  laws  and  of  local  self-government  closely  re- 
sembled the  more  southerly  Puritan  colonies  of  Massachusetts 
and  Connecticut. 

§54.  New  York. — ^New  York  differed  greatly  from  the 
other  original  colonies  in  that  her  original  colonists  and  settlers 
were  not  English  but  Dutch.  Although  Holland  was  at  the  time 
a  certain  kind  of  republic,  the  colonial  government  and  laws  of 
her  American  colony  were  very  illiberal,  being  in  the  main  based 
upon  the  old  principles  and  methods  of  the  feudal  system.  In 
1664  New  Amsterdam  (as  the  colony  had  been  previously  called) 
passed  into  the  control  of  the  English.  For  a  while  New  York 
was  a  proprietory  colony  under  the  rule  of  James,  Duke  of  York 
(afterward  King  James  II.)  >  but  was  soon  made  a  royal 
province.  The  Dutch  element  in  the  population  of  the  colony 
was  always  large,  with  the  result  that  this  colony  was  often  not 
in  sympathy  with  her  sister  colonies.  The  political  lii story  of 
the  colony  was  less  stormy  than  that  of  most  of  lier  neighbors. 
The  Tory  sentiment  was  perhaps  stronger  there  than  in  any 
other  colony  and  New  York  played  a  very  nniiH])ortant  part  in 
the  revolutionary  war,  while  her  narrow  and  selfisli  spirit  in  tlie 
period  which  followed  the  peace  with  England  did  much  to  em- 
barrass the  central  government,  and  to  drive  tlie  American  Union 
more  than  once  close  to  the  rocks  of  anarchy  or  civil  war.  The 
colonial  laws  and  government  of  New  York  possessed  no  features 
of  particular  interest  or  importance,  closely  resembling  tliose 
of  the  other  royal  provinces. 

§  55.  New  Jersey. — The  possession  of  New  Jersey  was 
originally  contested  for  by  the  English.  Duteli  and  Swedes.    For 
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a  while  New  Jersey  was  annexed  to  New  Amsterdam  and  later 
passed  with  this  colony  to  England  in  1664.  The  government  of 
New  Jersey  under  English  rule  underwent  many  rapid  changes. 
The  territory  w^as  part  of  the  grant  to  James,  Duke  of  York,  and 
was  by  him  granted  to  two  of  his  favorites,  Lord  Berkeley  and 
Sir  George  Carteret.  These  proprietors  established  a  liberal 
form  of  government  and  offered  liberal  terms  to  purchasers  of 
land,  and  many  settlers  were  soon  attracted  to  the  province. 
After  a  few  years  a  great  deal  of  trouble  began  to  be  experienced 
in  connection  with  land  titles  and  quit-rents,  which  resulted  in 
continued  agitation,  and  on  one  occasion  in  open  rebellion.  In 
1676  Lord  Berkeley  sold  his  undivided  one-half  interest  in  the 
colony  to  William  Penn  and  a  number  of  other  Quakers.  New 
Jersey  was  shortly  afterward  divided  into  two  colonies,  the 
Quakers  taking  West  Jersey  and  Sir  George  Carteret  receiving 
East  Jersey.  In  168:^  East  Jersey  was  likewise  purchased  by  the 
Quakers.  During  a  portion  of  the  reign  of  James  IL  New 
Jersey  was  united  with  all  the  colonies  lying  north  of  her  under 
the  rule  of  Governor  Andors,  but  upon  the  accession  of  William 
and  ]\Iary  was  restored  to  her  Quaker  proprietors.  In  1702, 
after  the  Quakers  had  secured  possession  of  Pennsylvania  and 
Delaware,  New  Jersey  was  surrendered  to  the  King.  From  1702 
to  1731)  New  Jersey  was  annexed  to  New  York,  but  in  the  latter 
year  was  made  a  separate  royal  province  with  the  form  of  gov- 
ernment usual  in  such  colonies.  The  population  of  New  Jer- 
sey was  of  very  diverse  character.  The  Tory  sentiment  was 
very  strong  in  this  colony  during  the  revolution  period. 

i^  56.  Pennsylvania  and  Delaware. — The  colonial  his- 
tories of  Pennsylvania  and  Delaware  were  so  closely  connected  as 
to  n^ecessitate  their  treatment  in  connection  one  with  the  other. 
Delaware  was  the  first  of  these  two  colonies  to  Ixj  the  seat  of 
white  settlements.  'J'his  colony,  like  New  Jersey,  was  originally 
settle<l  by  the  Swedes,  who  were  conquerefl  by  the  Dutch,  and 
with  the  conquest  of  the  latt<'r  in  1661.  Delaware  passed  under 
Kn«:lish  rule.  The  territory  included  within  the  area  of  the 
present  state  of  Delaware  was  for  a  while  claimed  by  Maryland: 
tliis  colony,  however,  failed  in  their  efforts  to  secure  j)()ssession 
of  this  re<non,  which  remained   un<ler  the  rule  of  the  Duke  of 
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York  until  1682,  when  it  was  granted  to  William  Penn,  who 
desired  an  outlet  to  the  sea  for  his  larger  colony  of  Pennsyl- 
vania. 

William  Penn  had  been  one  of  the  Quaker  purchasers  of  New 
Jersey  and  in  1681  secured  a  grant  from  Charles  I.  of  a  tract 
of  45,000  square  miles  to  be  held  in  fealty  on  an  annual  pay- 
ment of  two  beaver  skins.  The  consideration  for  the  grant  Avas 
the  cancellation  of  a  debt  of  about  sixteen  thousand  pounds, 
which  had  been  the  due  from  the  crown  to  the  father  of  William 
Penn. 

Both  Pennsylvania  and  Delaware  were  throughout  the  whole 
colonial  period  proprietary  colonies.  The  early  government  estab- 
lished by  Penn  was  extremely  just  and  liberal,  and  emigration 
to  these  colonies  was  rapid.  Pennsylvania  lias  the  honor  of  being 
the  first  Christian  community  in  the  world  which  allowed  com- 
plete religious  freedom. 

Delaware  was  first  governed  as  a  part  of  Pennsylvania,  and 
went  by  the  name  of  "The  Territories"  or  ''Three  Lower  C^oun- 
ties  on  the  Delaware."  Later  Pennsylvania  and  Delaware  were 
given  separate  legislatures,  but  still  continued  under  the  rule  of 
a  single  governor.  The  joint  governor  was  appointed  by  the 
Proprietors,  but  the  members  of  the  legisliiture  were  elected  by 
the  people.  The  governors  appointed  l)y  the  successors  of  Will- 
iam Penn  were  so  unpopular  that  after  the  Declaration  of  Inde- 
pendence the  State  Constitutions  adopted  in  these  two  states 
provided  for  an  Executive  Council  instead  of  a  single  executive 
head.  Pennsylvania  had  only  a  single  branch  in  lier  legislative 
body  until  1790.  A  peculiar  feature  of  the  govorninent  of 
Pennsylvania  was  her  council  of  censors,  resembling  somewhat 
in  their  duties  the  old  Koman  officials  of  that  title,  who  assem- 
bled once  in  seven  years  to  report  as  to  whetlier  tlui  state  lias 
l)een  well  governed  during  the  periods  since  the  last  meeting  of 
this  council.  It  was  this  peculiar  institution  wliicli.  through  a 
peculiar  combination  of  circumstances,  prevented  the  tlircatcned 
civil  war  between  Pennsylvania  and  Connecticut  in  J  784. 

§  57.  Maryland.— Maryland  was  settled  under  a  grant  to 
Cecil,  Lord  Baltimore.  The  colony  was  primarily  intcmlccl  as  a 
place  of  refuge  for  Roman  Catholics,  hut  religious  freedom  was 
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secured  to  every  Christian  denomination  except  the  Unitarians. 
A  fuller  degree  of  self-governniont  also  was  granted  hy  this  first 
charter  than  was  given  in  any  other  colony.  An  insurnx.*tion  on 
tlie  part  of  the  Puritans  who  had  settled  in  the  colony  temporarily 
deprived  Lord  Baltimore  of  liis  power,  which  was,  however,  re- 
stored to  him  by  Cromwell.  Civil  warfare  between  Catholics 
and  Puritans  disturbed  the  peace  of  the  colony  until  1701,  when 
Maryland  was  made  a  royal  province.  In  1716  the  proprietary 
rights  of  the  descendants  of  Lord  Baltimore  were  restored  to 
them  and  Maryland  remained  a  proprietary  colony  during  the 
remainder  of  the  colonial  period.  Maryland  was  among  the 
most  conservative  of  the  colonies  on  the  question  of  indepen- 
dence. 

§58.  North  and  South  Carolina.— Although  there  had 
been  a  number  of  small  and  ineffectual  attempts  at  colonization 
prior  to  the  time,  nothing  of  importance  was  done  towards  the 
settlement  of  the  Carolinas  until  16G3,  when  Charles  II.  granted 
the  territory  to  eight  of  its  courtiers.  The  grantees  were  made 
absolute  lords  and  proprietors  of  the  country,  the  King  reserving 
to  himself  and  his  successors  sovereign  dominion.  They  were 
ejnpowered  to  enact  and  publish  laws,  with  the  advice  and  con- 
sent of  the  freemen,  to  erect  courts  and  judicature,  and  appoint 
civil  judges,  magistrates  and  other  ollicers,  to  erect  forts,  castles, 
cities  and  towns;  to  make  war,  and,  in  cases  of  necessity  to  exer- 
cise martial  law ;  to  construct  harbors,  make  ports  and  enjoy  cus- 
todies and  subsidies  on  goods  loaded  and  unloaded,  by  consent  of 
the  freemen.  The  charter  granted  freedom  in  religious  worship. 
The  philosopher,  John  Locke,  and  Ashley  Cooper,  Earl  of 
Shaftesbury,  in  16()1)  prepared  a  scheme  of  government  for  the 
colony,  based  upon  feudal  ])rinciples.  The  proposed  system  was 
unsuited  for  existing  conditions,  being,  in  fact,  almost  grotesque 
in  many  of  its  provisions,  and  was  so  unpopular  with  the  settlers 
that  no  real  attempt  was  ever  made  to  put  it  into  operation. 
The  settlers  of  Carolina  were  of  diverse  characters,  including 
colonists  sent  directly  from  England  by  the  proprietors,  emi- 
grants from  Virginia  and  the  AVest  Indies,  Puritans  from  New 
England,  French  Huguenots,  Jacobins  and  Scotch  Presbyterians. 
Clashes  between  the  various  elements  were  frequent  and  made 
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Carolina  one  of  the  most  turbnlent  of  the  colonies.  After  being 
several  times  divided  and  re-united  Carolina  in  1729  was  per- 
manently divided  into  North  Carolina  and  South  Carolina,  each 
of  which  was  made  a  royal  province.  There  was  a  strong  Tory 
element  in  the  Carolinas,  but  the  Whigs  were  in  the  majority 
and  took  a  vigorous  part  in  the  Revolutionary  War. 

§  59.  Georgia. — Georgia,  the  last  of  the  thirteen  original 
colonies,  was  settled  in  1732  under  a  grant  made  to  James  Ogle- 
thorpe. The  purpose  of  the  colony  was  to  furnish  a  refuge  to 
debtors,  prisoners  and  paupers.  Georgia  became  a  royal  province 
in  1752.  Her  first  legislative  assembly  was  created  in  1755. 
Georgia  played  a  very  minor  part  both  in  colonial  history  and 
in  the  Revolutionary  War  on  account  of  her  position  and  small 
population. 

§  60.  The  Reyolutionary  War. — The  course  of  events 
leading  to  the  Revolutionary  War  began  almost  at  the  outset  of 
the  reign  of  George  III.,  the  character  and  aims  of  which  ruler 
were  briefly  referred  to  at  the  close  of  the  pre\  ious  chapter.  To 
the  attempt  of  this  king  to  rule  in  England,  instead  of  to  merely 
reign  as  his  two  im.mediate  predecessors  had  been  content  to  do, 
can  be  traced  the  breaking  out  of  the  great  Revolution.  The 
attitude  of  George  III.  towards  the  colonies  was  only  one  aspect 
of  his  large  policy  towards  the  English  Empire  as  a  whole.  The 
spirit  of  independence  which  he  encountered  in  the  colonics  was 
the  same  spirit  of  independence  which  he  sought  to  curl)  at  iiouic. 
The  contest  with  the  colonies  was  deliberately  >^ou(:lit  hv  the  re- 
actionary king  a?  a  preliminary  test  of  strength  before  tlie  open- 
ing of  the  greater  contest.  The  American  minute  men  were 
fighting  not  only  their  own  battle  but  also  the  battle  of  Kngland. 
The  Revolutionary  War  in  its  broadest  significance  was  not  one 
between  America  and  England,  but  one  in  which  tlie  radical 
forces  in  both  countries  were  arrayed  against  the  conservative 
elements  in  each.  William  Pitt  rejoiced  that  America  had  re- 
sisted, while  Fox  openly  and  habitually  in  his  speeches  in  the 
House  of  Commons  referred  to  Wasjiington's  forces  as  "our 
army,"  and  adopted  the  famous  blue  and  buff  of  the  continental 
army  as  the  colors  of  the  Whig  party.  With  the  mass  of  the 
English  people  the  war  was  so  unpopular  that  the  troops  for  the 
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war  mainly  had  to  be  hired  in  Germany.  On  the  other  hand  a 
much  larger  proportion  of  the 'whole  population  of  the  colonies 
than  is  generally  supposed  were  Tories  in  their  sympathies,  and 
this  element  included  among  their  numbers  the  majority  (the 
great  majority  outside  of  Massachusetts,  Connecticut  and  Vir- 
ginia) of  the  wealthy  and  educated  classes. 

If  the  English  House  of  Commons  had  fairly  represented  the 
English  people  the  war  would  probably  never  have  occurred ;  but 
it  did  not  fairly  represent  them.  In  the  words  of  the  younger 
William  Pitt,  ''The  House  is  not  the  representative  of  the  people 
of  Great  Britian.  It  is  the  representative  of  nominal  boroughs, 
of  ruined  and  exterminated  towns,  of  noble  families,  of  wealthy 
individuals,  of  foreign  potentates."  In  a  population  of  eight 
millions  of  English  people  only  one  hundred  and  sixty  thousand 
had  the  right  of  suffrage. 

The  details  of  the  struggle  are  immaterial.  The  contest  was 
originally  one  over  taxation,  but  the  resistance  was  not  on  ac- 
count of  money,  but  of  principle. 

The  American  colonists  were  demanding  the  application  in 
the  Xew  World  of  that  old  Anglo-Saxon  principle,  proclaimed  by 
the  Magna  Charta  and  the  Bill  of  Rights,  that  taxation  without 
representation  was  illegal. 

The  pressure  from  lOngland  began  to  bring  the  colonies  into 
closer  relations  with  each  other  and  to  lay  the  foundations  for 
a  united  country.  The  earlier  attempts  at  the  consolidation  of 
the  colonies  had  ])rov«Hl  unsuccessful.  Those  instituted  by  the 
King,  such  as  the  union  of  the  northern  colonies  under  Andros, 
had  met  with  resistence  from  the  people;  while  such  meetings 
as  the  Albany  Congnss  had  l)eeii  viewed  with  suspicion  by  the 
English  government. 

The  passage  of  the  Stani])  Act  led  to  the  meeting  of  the 
•SStamp  Act  Congress,''  in  October,  1765.  Xine  colonies  were 
rcj)resented  and  advanced  ground  was  taken  in  support  of  the 
rights  of  the  coloni(^s.  Laying  aside  arguments  based  on  char- 
tered privileges  the  Congress  took  their  stand  on  the  broad  doc- 
trines of  inalienable  rights  and  privileges,  asserting  their  right 
to  trials  by  jury  in  all  cases  an<l  to  freedom  from  all  taxation 
not  votcnl  by  a  body  when^'n  they  were  represented. 
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Nine  years  later  the  first  Continental  Congress  met  at  Phila- 
delphia. All  the  colonies  aroused  at  the  calamity  overhanging 
one  of  their  number  were  represented.  The  English  govern- 
ment, enraged  at  the  Boston  Tea  Party,  had  passed  through 
Parliament  a  series  of  acts  designed  to  crush  the  most  daring  of 
the  colonies  and  to  intimidate  the  others.  The  charter  of  Massa- 
chusetts was  annulled,  her  town  meetings  destroyed  and  the 
appointment  of  all  officials  was  vested  in  the  Crown.  Boston  as 
the  center  of  the  disturbance  was  particularly  punished ;  she  was 
no  longer  to  be  either  the  capital  of  the  colony  or  a  port  of 
entry  and  provision  was  made  for  quartering  British  troops 
upon  her  citizens.  The  trial  of  any  British  soldier  or  official 
accused  of  murder  was,  to  be  transferred  to  England. 

This  first  Continental  Congress  was  a  mere  provisional  gov- 
ernment. There  was  no  thought,  except  in  the  minds  of  ad- 
vanced thinkers,  like  Samuel  Adams,  of  political  separation  from 
England.  A  redress  of  grievances  was  demanded,  not  a  sever- 
ance of  existing  political  ties.  The  seiond  Continental  Con- 
gress met  the  following  year  imder  more  stormy  auspices;  ])y 
this  time  the  war  had  begun,  the  Battle  of  Lexington  having 
already  been  fought.  The  day  for  comproniij^e  had  passed,  and 
the  contest  could  only  end  by  the  unconditional  surrender  of 
the  one  side  or  the  other.  It  was,  however,  not  until  after  the 
evacuation  of  Boston  in  the  ensuing  year  that  the  question  of 
independence  was  taken  up.  Within  a  few  days  after  the  pas- 
sage of  the  Declaration  of  Independence-  a  committee  was  ap- 
pointed to  draft  a  framework  of  government  for  the  United 
States. 

The  Articles  of  Confederation-*  were  finally  passed  by  Con- 
gress on  October  15,  1777,  and  submitted  to  the  states.  f]loven 
of  the  states  ratified  the  Articles  of  Confederation  l)efore  tlie 
close  of  the  year  1778.  Delaware  delayed  until  ITTi),  and  Mary- 
land until  1781.  The  delay  on  the  part  of  ^faryland  was  for 
the  purpose  of  compelling  the  states  of  Massaeluisetts,  Connecti- 
cut, New  York  and  Virginia  to  surrender  their  claims  to  thi? 
northwest  territory.     Although  not  fully  ratified  until  1781  the 

=  See   Appendix  A.  'Sec  Appendix  B. 
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Articles  of  Confederation  served  as  the  form  of  government  after 
the  year  1777. 
§61.    The  Articles  of  Confederation.— The   Articles  of 

Confederation  contained  within  themselves  the  tjerms  of  those 
evils  which  were  to  agitate  the  country  for  the  next  decade.  The 
nature  of  this  system  of  government  can  be  shown  by  the  second 
article,  which  provided  that:  ^*p]ach  state  retained  its  sover- 
eignty, freedom  and  independence,  and  every  power,  jurisdiction 
and  right  that  is  not  by  this  confederation  expressly  delegated 
to  the  United  States  in  Congress  Assembled."  The  next  article 
provided  that  "The  states  severally  enter  into  a  firm  league  of 
friendship  with  each  other  for  their  common  defense,  the  secur- 
ity of  their  liberties  and  their  general  and  mutual  welfare."' 
The  United  States  was  thus  in  its  inception,  not  a  country,  but 
a  league  of  sovereign  states.  The  very  word  adopted  as  the 
name  of  their  legislative  body  was  one  which  had  heretofore  only 
been  applied  to  the  assemblies  of  diplomatic  agents.  If  the  new 
Congress  of  the  United  States  was  in  some  respects  something 
more  than  a  Congress  of  Aml)assadors  it  was,  nevertheless,  in 
its  powers,  among  the  weakest  of  legislative  bodies.  The  power 
of  taxation  was  entirely  lacking  to  it.  Congress  could  indeed 
estimate  the  sum  necessary  for  the  expense  of  the  government  and 
make  requisitions  on  the  states  for  their  respective  quota.s,  but 
here  its  authority  ceased.  There  were  no  means  by  which  the 
collections  of  such  quotas  could  be  enforced  and  the  states  soon 
became  hopelessly  in  arrears.  The  domestic  relations  of  the 
governments  of  the  T'^'nited  States,  under  the  Articles  of  Con- 
federation, were  with  the  states.  The  people  had  no  part  in 
the  general  government  and  could  not  be  acted  upon  by  it,  except 
indirectly.  The  resemblance  between  the  Congress  and  a  diplo- 
matic body  is  further  shown  by  the  provisions  allowing  each 
state  to  determine  the  number  of  its  representatives,  between 
the  limits  of  two  and  seven,  and  to  recall  them  at  pleasure. 
Each  state  paid  its  owm  members.  The  number  of  representa- 
tives from  a  state  did  not  elTect  its  voting  power,  as  each  state 
had  one  vote.  The  votes  of  nine  slates  were  required  in  order 
to  pass  a  motion  to  engage  in  war,  grant  hitters  of  marque  and 
reprisal,  enter  into  treaties  or  alliances,  coin  money,  or  regulate 
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the  Talue  thereof,  ascertain  the  sums  and  expenses  necessary  for 
the  defense  and  welfare  of  the  United  States,  or  any  of  them, 
emit  bills,  borrow  money  on  the  credit  of  the  United  States, 
appropriate  money,  agree  upon  the  number  of  vessels  of  war  to 
be  built  or  purchased,  or  the  number  of  land  or  sea  forces  to 
be  raised,  or  to  appoint  a  Commander-in-Chief  of  the  Army  or 
Xavy.  As  it  was  seldom  that  all  the  states  were  represented 
in  Congress  at  the  same  time  the  restrictions  imposed  by  i\\i6 
clause,  upon  free  action  by  Congress,  was  even  greater  than 
appears  upon  its  face.  As  if  to  emphasize  and  perpetuate  the 
evils  contained  in  this  instrument  the  last  article  required  the 
unanimous  consent  of  all  the  thirteen  states  for  the  adoption  of 
any  amendments.' 

§  62.  Judicial  Powers  of  the  United  States  Government 
Under  the  Articles  of  Confederation.— The  Articles  of  Con- 
federation made  no  provision  for  the  creation  of  any  cxociitive 
department,  and  the  judicial  powers  which  it  conferred  upon  the 
new  federal  government  were  of  the  most  restricted  character. 
The  ninth  article  gave  Congress  the  power  of  "appointing  courts 
for  the  trial  of  piracies  and  felonies  committed  on  the  high  seas, 
and  establishing  courts  for  receiving  and  determining  finally 
appeals  in  all  cases  of  captures,  provided  that  no  member  of 
Congress  shall  be  appointed  a  judge  of  any  of  the  said  courts/' 

Under  this  authority  a  permanent  Court  of  Appeal  in  prize 
cases  of  three  judges  was  created  in  1780.  This  coiiri  lacked 
the  independence  of  the  Federal  Courts  under  the  Constitution, 
and  in  several  instances  action  was  taken  by  Con.irress  relative  to 
pending  cases.  No  permanent  court  was  ever  established  for  the 
trial  of  piracies  and  felonies  on  the  hiirh  scvns.  By  an  act  of 
Congress*  it  was  provided  that  the  justices  of  the  Supreme  or 
Superior  Court  of  judicature,  and  the  judge  of  the  (Vnirt 
of  Admiralty  of  the  several  respective  states,  or  any  two  or  mon^ 
of  them,  were  designated  as  being  constituted  and  a])poiiitcd 
judges  for  hearing  and  trying  such  offenders. 

Provision  was  also  made  in  the  Articles  of  Confederation  for 
the  settlement  of  controversies  between  dilTerent   states  or  bo- 

^  Journals     of     Congress,     Vol.      VII.,   p.   65. 
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twcen  persons  claiming  land  under  grants  from  different  states. 
The  second  and  third  clauses  of  the  ninth  article  were  as  fol- 
lows : 

*'The  United  States,  in  Congress  assembled,  shall  also  be  the 
last  resort  on  appeal  in  all  disputes  and  differences  now  sub- 
sisting or  that  hereafter  may  arise  between  two  or  more  states 
concerning  boundary,  jurisdiction,  or  any  other  cause  what- 
ever; which  authority  shall  always  be  exercised  in  the  manner 
following:  When  the  legishitive  or  executive  authority  or  law- 
ful agent  of  any  state  in  controversy  with  another  shall  present 
a  petition  to  Congress,  slating  the  nuitter  in  question  and  pray- 
ing for  a  hearing,  notice  thereof  sluill  be  given  on  order  of  Con- 
gress to  the  legislative  or  executive  authority  of  the  other  state 
in  controversy,  and  a  day  assigned  for  the  appearance  of  the 
parties  by  their  lawful  agents,  who  shall  then  l)e  directed  to 
appoint,  by  joint  consent,  commissioners  or  judges  to  constitute 
a  court  of  hearing  and  determining  the  matter  in  question;  but 
if  they  cannot  agree  Congress  shall  name  three  persons  out  of 
each  of  the  United  States,  and  from  the  list  of  such  persons 
each  party  shall  alternately  strik(!  out  one,  the  petitioners  be- 
ginning, until  the  number  shall  be  reduced  to  thirteen;  and  from 
that  number  not  less  than  seven  or  more  than  nine  names,  as 
Congress  shall  direct,  shall,  in  the  presence  of  Congrej>s,  be 
drawn  out  by  lot,  and  the  persons  whose  names  shall  be  so 
drawn,  or  any  five  of  them,  shall  be  coinmissioners,  or  judges, 
to  bear  and  finally  determine  the  controversy,  so  always  as  a 
major  part  of  the  judges  who  shall  hear  the  cause  shall  agree 
in  the  delermination  :  and  if  either  party  shall  neglect  to  attend 
i\i  the  (lay  appointed,  without  showing  reasons,  which  Congress 
shall  judge  sullieient,  or,  being  ])resent,  shall  refuse  to  strike, 
the  Congn'ss  sluill  proceed  to  nominate  three  persons  out  of 
each  state  and  tlu^  Secretary  of  Congress  shall  strike  in  behalf 
of  such  i)arty  absent  or  refusing;  and  the  judgment  and  sentence 
of  the  court  to  be  appointecl,  iu  the  manner  before  prescribed, 
shall  be  final  a7id  conclusive^:  and  if  any  of  the  parties  shall 
refuse  to  submit  to  the  authority  of  such  court,  or  to  appear  or 
defend  their  claim  or  cause,  the  court  shall,  nevertheless,  pro- 
ceed  to  pronouiue  sentence  or  judgment,  which  shall  in  like 
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manner  be  final  and  decisive,  the  judgment  or  sentence  and  other 
proceedings  being  in  either  case  transmitted  to  Congress  and 
lodged  among  the  acts  of  Congress  for  the  security  of  the  parties 
concerned;  provided  that  every  commissioner,  before  he  sits  in 
judgment,  shall  take  an  oath,  to  be  administered  by  one  of  the 
judges  of  the  Supreme  or  Superior  Court  of  the  state  where  the 
cause  shall  be  tried,  %ell  and  truly  to  hear  and  determine  U\e 
matter  in  question  according  to  the  best  of  his  judgment,  with- 
out favor,  affection  or  hope  of  reward/  provided  also  that  no 
state  shall  be  deprived  of  territory  for  the  benefit  of  the  United 
States. 

"All  controversies  concerning  the  private  right  to  soil,  claimed 
under  different  grants  of  two  or  more  states,  whose  jurisdictions 
as  they  may  respect  such  lands  and  the  states  which  passed  such 
grants  are  adjusted,  the  said  grants  or  either  of  them  being  at 
the  same  time  claimed  to  have  originated  antecedent  to  such 
settlement  of  jurisdiction,  shall,  on  the  petition  of  either  party 
to  the  Congress  of  the  United  States,  be  finally  detennined  as 
near  as  m&y  be  in  the  same  manner  as  is  before  prescribed  for 
deciding  disputes  respecting  territorial  jurisdiction  between  dif- 
ferent states." 

There  was  but  one  instance  of  a  trial  and  judgment  under  the 
auspices  of  Congress  of  a  controversy  between  states.  The  case 
in  question  was  the  famous  dispute  between  Pennsylvania  and 
Connecticut  over  the  Wyoming  valley.'^  This  controversy,  which 
arose  out  of  the  overlapping  of  the  early  grants  to  Pennsylvania 
and  Connecticut,  was  decided  in  1782  in  favor  of  Pennsylvania. 
Several  other  disputes  between  different  states  were  referred  to 
Confess  and  reached  various  sta^j^es  of  devolopniont,  but  wore  M 
finally  settled  by  agreement  between  the  contending  states.^ 

■For  an  account  of  the  case  see  1779.    (b)    Between   Virginia   and 

Carson  *s  '  *  History  of  the  Supreme  New  Jersey  over  a  tract  of  land 

Court     of     the     United     States."  in    Ohio,    in    1784.      (c)    Between 

Vol.  I.,  pp.  67-73.  Massachusetts   and   New   York,   in 

•Some     of     these     controversies  1784,    over   a   land    dispute.      (d) 

were    as    follows:       (a)    Between  Between  South  Carolina  and  Geor- 

Pennsylvania    and    Virginia    over  gia,  in  1780,  over  the  jurisdiction 

the    Mason    and    Dixon's    line,    in  over  the  upper  waters  of  the  Sa- 
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§  63.    Causes  Leading  Up  to  Constitutional  Convention. — 

A  discussion  of  the  general  history  and  condition  of  the  country, 
while  under  the  Articles  of  Confederation,  does  not  fall  within 
the  scope  of  this  work.''  These  articles  proved  to  be  entirely  in- 
adequate and  inefficient.  A  government  without  the  power  of 
taxation  or  the  power  to  enforce  its  laws  against  any  individual 
citizen,  a  government  which  could  only  treat  conditionally  with 
foreign  powers  and  whose  foreign  policy  could  be  thwarted  by  that 
of  a  single  state,  could  command  neither  obedience  at  home  nor 
respect  abroad.  Attempts  to  remedy  the  lack  of  power  by  Con- 
gress to  raise  revenue  by  an  amendment  to  the  Articles  of  Con- 
federation allowing  Congress,  under  strict  limitations,  the  power 
to  pay  import  duties,  was  twice  defeated  by  the  action  of  a  single 
state. 

The  chain  of  events  which  culminated  in  the  Constitutional 
Convention  of  1787  began  with  a  conference  between  the  Com- 
missioners of  the  States  of  Virginia  and  Maryland  to  discuss 
the  navigation  of  the  Potomac,  held  at  Washington's  house,  at 
Mount  Vernon,  early  in  1785. 

During  this  meeting  Washington  took  occasion  to  suggest  that 
Pennsylvania  should  be  invited  to  meet  at  a  future  time  with 
the  two  states  there  represented,  and  that  also  while  these  states 
were  together  it  might  be  well  to  discuss  other  matters  of  com- 
mon interest  to  the  slates,  such  as  a  uniform  system  of  duties 
and  other  commercial  relations.  These  suggestions  were  acted 
upon  by  the  ]\Iaryland  legislature,  which  state,  in  sending  its 
ratification  of  the  compact  as  to  the  jurisdiction  over  the  Poto- 
mac to  Virginia,  accompanied  it  with  the  suggestion  that  if 
Pennsylvania  was  to  be  consulted  on  this  matter  then  Delaware 
should  also  be  consulted,  and  that  while  these  states  were  to- 
gether they  might  as  well  also  consult  together  regarding  a 
uniform  system  of  duties,  and  then,  going  still  further,  the 
Maryland  legislature  suggested  that  instead  of  having  a  confer- 
ence of  three  or  four  states  they  have  one  of  thirteen  and  in- 

vannah    Eiver.       (e)    Several    (lis-  ^  For  the  general  history  of  this 

piites  relative  to  the  sovereignty  period  sec  Fiske's  **The  Critical 
over  the  territory  of  Vermont.  Period  of  American  History." 
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vite  each  state  to  send  delegates  to  a  meeting  for  a  mere  informal 
discussion  of  the  questions  agitating  the  United  States  at  that 
time.  Upon  the  receipt  of  this  communication  from  Maryland, 
Virginia  issued  a  general  invitation  to  the  other  states  to  send 
commissioners  to  a  meeting  to  be  held  at  Annapolis,  on  the  first 
Monday  of  September,  1786. 

The  Annapolis  gathering  proved  to  be  a  failure;  only  five 
states  were  represented — Virginia,  Delaware,  Pennsylvania,  New 
Jersey  and  New  York."  The  states  represented  were  too  few  to 
take  any  action  on  the  question  of  governmental  reform.  Rather 
than  adjourn,  however,  without  doing  anything,  they  adopted  an 
address  prepared  by  Alexander  Hamilton,  which  they  sent  to  the 
several  states.  In  this  address  the  states  were  urged  to  assemble 
at  Philadelphia  on  the  second  ^fonday  of  the  following  May, 
1787,  "to  devise  such  further  provisions  as  shall  appear  to  them 
to  be  necessary  to  render  the  Constitution  of  the  Federal  Gov- 
ernment adequate  to  the  exigencies  of  the  Union,  and  to  report 
to  Congress  such  an  act  as  when  agreed  to  by  them,  and  con- 
firmed by  the  legislatures  of  every  state,  would  effectually  pro- 
vide for  the  same."  An  effort  was  made  in  October  to  secure 
the  endorsement  of  Congress  for  this  convention,  but  without 
avail.  The  evils  of  the  Articles  of  Confederation,  however,  were 
manifested  during  the  winter  of  178()-87,  as  never  before,  and 
early  in  1787  Congress  receded  from  its  position  and  issued  a 
call  for  a  convention,  identical  as  to  the  time  and  place  of  its 
assembling  with  the  one  called  by  the  Annapolis  convention. 

*  Massachusetts^      New      Hamp-  None  had  been  appointed  by  Con- 
shire,    Rhode    Island    and    North  iiecticiit,    Maryland,    South    Caro- 
Carolina  had  each  appointed  com-  lina  or  deorgia. 
mi ssi oners    who    did    not    attend. 


CHAPTER  IV. 

THE  FEDP:RAL  CX)NSTrTUTIONAL  CONVENTION. 

§  64.  Revolutionary  Character  of  the  Federal  Conven- 
tion.— The  Federal  Constitutional  Convention  of  1787  was, 
in  tlie  strict  sense  of  tlio  word,  a  revolutionarv  body,  and  tliis.  in 
spite  of  the  fact  that  the  call  under  which  it  met  was  ratified  hy 
the  Congress  of  the  United  States.  \o  such  body  as  thi«  Consti- 
tutional Convention  was  authorize<]  or  even  permissible  under 
the  Articles  of  Confi'dcration,  whether  meetin^r  under  tlie  call  of 
Congress  or  not.  By  the  express  lerms  of  the  Articles  of  Con- 
federation the  Union  of  the  states,  thereunder,  was  to  be  per- 
petual, and  no  change  was  to  be  nuide  in  the  terms  of  the  agree- 
ment between  ^hem  except  by  the  unanimous  consent  of  the  thir- 
teen states.  The  history  of  the  four  years  succeeding  the  treaty 
of  peace  with  England,  liowever,  had  shown  to  the  United  States, 
and  to  the  American  pc^ople,  that  it  was  neither  possible  for  the 
United  States  to  exist  under  the  Articio  of  Confederation,  nor  to 
amend  tliese  articles  according  to  the  law  ])re>crib(Ml  therein  for 
adopting  amendments.  If  the  pioneer  American  Eepublie  was 
not  to  go  down  in  failure  it  was  necessary  to  disregard  the  pro- 
visions of  the  discredited  Articles  of  Confederation  and  to  sub- 
stitute a  new  and  more  ])erfect  form  of  government  by  the 
authority  of  the  direct  will  of  the  pe()[)le  themselves,  in  whom 
the  ultimate  sovereignty  must  reside  in  i^very  free  country.  The 
stamp  of  a])[)ro\al  ])lace(l  by  Congress  upon  the  Constitutional 
Convention  strengthened  the  inthience  of  the  body,  but  could 
not  free  it  from  its  revolutionary  character.  ^Phe  convention 
stood,  therefore,  in  the  ]»ositioTi  of  being  without  authority  of 
law,  but  resting  for  justi[icati(»n  u})on  tlie  practii'al  necessities 
of  thi'  situation,  and  the  support  and  a])proval  of  the  great  mass 
of  American  citizens. 
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§  65.    Character  of  the  Works  of  the  Oonvention.— The 

Constitutional  Convention  prepared  a  new  system  and  frame- 
work of  government.  The  constitution  which  it  drew  up  was  a 
radical  departure  from  the  Articles  of  Confederation;  it  re-cre- 
ated the  entire  government  and  substituted  for  the  loose  ^'league 
of  friendship"  a  united  nation;  and  yet,  in  spite  of  the  important 
epoch  which  the  Constitution  marked,  and  the  radical  change 
which  it  effected,  the  Constitution  of  the  United  Siaies  contains 
very  little  that  was  original  with  its  creators;  it  was  constructed 
in  the  main  by  the  adoption  of  such  tried  political  princi])les  as 
seemed  best  adapted  to  the  conditions  existing  at  that  time  in  the 
United  States. 

The  framers  of  our  Constitution  seemed  to  have  learned  the 
great  historical  lesson  that  no  framework  of  g(jvernnieiit  which 
is  to  be  either  successful  or  enduring  can  be  created  by  any  con- 
vention by  a  priore  reasoning,  without  regard  to  past  or  existing 
conditions.  The  Fundamental  Constitution  for  the  Carolinas,^ 
or  the  ephemeral  constitutions  of  France,  like  Pallas,  may  spring 
full  grown  from  the  head  of  their  creator.  Not  so  with  the 
enduring  constitutions  of  the  Anglo-Saxon.  Such  constitutions 
are  the  cumulations  of  evolutionary  growth:  the  products  of  the 
ages  which  have  gone  before.  The  lessons  and  ex])erii*nces  of 
four  continents  and  thirty  centuries  lent  their  aid  toward  the 
fonnation  of  our  Federal  Constitution.  The  necessity  of  the 
hour  brought  about  its  formulation  and  adoption. 

What  then  were  the  sources  from  which  the  framers  of  the 
Federal  Constitution  drew  their  material?  Fiist  and  forcMnost 
stand  the  Constitutions  of  the  different  states.  It  has  hci»n  said 
that  every  provision  of  the  Constitution  of  the  I'nited  States, 
which  has  worked  well,  was  suggested  by  some  provision  in  the 
Constitution  of  some  state,  and  that  every  provision  which  was 
not  so  suggested  has  worked  poorly.  Such  a  statement  is  too 
broad  to  be  wholly  true,  but  it  serves  to  illustrate  the  importance 
of  this  source.  For  example,  the  compromise  which  saved  the 
Constitution  when  the  convention  was  about  to  break  up  on  the 

*A  plan  of  government  modeled       hnas  by  .John  li(uk(>  jmd  Sir  Asli- 
on    Feudal    principles    drawn    up       ley   C'oojk^f. 
for  the   government  of   the   Caro- 
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question  of  representation  in  Congress,  was  suggested  by  a  pro- 
vision of  Connecticut's  Constitution.  The  Constitution  of  Mary- 
land furnished  the  suggestion  which  settled  the  method  for  the 
election  of  the  President.^ 

Next  in  importance  among  the  sources  from  which  the  United 
States  Constitution  was  drawn  was  the  Englisli  system  of 
government.  It  was  the  English  system  of  government,  how- 
ever, as  laid  down  by  Blackstone,  and  as  understood  by  Ameri- 
cans generally  at  that  time,  which  served  as  a  guide  to  the  Con- 
stitution makers  rather  than  the  English  government  as  it  really 
existed.  Like  Blackstone,  the  members  of  the  Constitutional 
Convention  were  looking  solely  at  the  letter  of  the  law,  and  not 
its  spirit.  They  were  actjuainted  with  the  laws  of  the  Constitu- 
tion, but  not  with  its  conventions.  They  saw  the  three  branches 
of  the  legislative  })o\ver  witliout  appreciating  the  supremacy  of 
r^arliament,  and  more  especially  of  the  House  of  Commons.  To 
I  hem  the  executive  power  appeared  vestcnl  in  the  king  rather 
(ban  in  the  ministry.  The  closest  copying  from  English  law 
appears  in  the  American  Bill  of  l^ights,  in  which  various  pro- 
visions of  the  ^lagna  Charta,  or  English  Bill  of  Rights,  are 
embodied  in  the  Constitution  or  first  ten  amendments  almost 
verbatim.  It  Fhould  be  added  that  the  State  Constitutions  were 
largely  based  on  Enulisb  law,  and  thus  much  that  was  copied 
from  them  came  indirectly  from  England.  Some,  however,  of 
the  most  valuable  provisions  suggested  by  the  State  Constitu- 
tions have  nothing  resembling  ibeni  in  the  English  law  or 
constitution. 

A  recent  writer  lias  nuuk*  an  elTort*^  to  make  out  a  Dutch 
origin  for  American  institutions.  Tlie  free  school,  the  written 
ballot  and  some  features  of  tbe  townsbi])  system  may  be  traced 
largely  to  Dutch  souixcs,  but  we  11  nd  little  trace  of  Dutch  in- 
lluence  in  the  Constitution  itself.  Tbe  Dutch  Eepublic  was, 
however,  of  service  to  the  franicrs  of  our  Constitution,  as  fur- 
nishing a  forcible  example  of  the  evils  attending  an  undue  exal- 

-  The  iiienibors  of  tlie   Marylaiul  body   of   voters. 

Senate  were  in  early  times  cliosen  "  Mr.      Dougltis      Campbell,      in 

irnlirectly    l)y    electors    who    were  'M^iritan     in     Holland,     England, 

themselves    ciiosen    by    the    jx^'^^-'ral  ami    America/' 
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tation  of  the  power  of  local  government.  The  Articles  of  Con- 
federation were  also  of  benefit  as  showing  what  to  avoid,  rather 
than  as  presenting  many  features  worthy  of  retention.  Certain 
provisions  of  these  articles,  however,  in  a  slightly  modified  form, 
appear  in  the  Constitution,  noticeable  among  these  being  the 
clause  relative  to  the  reciprocal  rights  of  the  citizens  of  the  sev- 
eral states. 

The  period  during  which  the  Convention  met  was  one  of  a 
great  revival  of  classical  study.  The  minds  of  the  people  were 
filled  with  admiration  of  the  character  and  institutions  of  the 
ancient  Romans.  Much  of  this  sentiment  is  to  be  found  in  the 
speeches  in  the  Constitutional  Convention,  but  little  evidence  df 
Roman  influence  is  to  be  found  in  the  text  of  the  Constitution, 
except  in  the  name  of  the  upper  branch  of  the  legislative  body, 
and  this  was  a  name  already  in  use  in  eleven  of  the  states. 

§  66.  The  Members  of  the  Constitutional  Convention. — 
Fifty-five  delegates  sat  in  the  Federal  Convention.  With  f^*w, 
if  any,  exceptions,  these  delegates  were  men  of  integrity,  ability 
and  standing  in  the  community.  It  can  ])robably  be  said  that  in 
these  respects  this  convention  averaged  better  than  any 
other  representative  body  which  has  ever  met  in  America.  The 
most  famous  of  the  delegates  were  George  Wasliington,  Benjamin 
Franklin,  Alexander  Hamilton  and  James  Madison.  The  work 
of  the  two  former  in  the  framing  of  the  Constitution  was  slight. 
Washington's  position  as  presiding  oflieer  taking  him  out  of  the 
turmoil  of  the  conventipn's  work,  wliile  Franklin's  advanced  age 
prevented  him  from  playing  the  important  role  which  he  would 
naturally  have  taken  at  an  earlier  date.  Perhaps  tlie  most  valu- 
able work  done  by  them  in  the  convention  was  the  influence 
which  they  exerted  towards  harmonizing  the  c«)nflicting  interests 
of  the  convention,  and  in  keeping  the  convention  together,  when 
time  after  time  it  seemed  about  to  break  up  on  some  one  of  the 
many  difficult  problems  which  confronted  it.  Alexander  Hamil- 
ton was  handicapped  in  his  work  in  the  convention  Ijy  being 
opposed  in  all  respects  by  a  majority  of  the  delegation  from  his 
own  state  and  by  holding  far  more  con>L'rvative  views  on  the 
proper  form  of  government  to  be  created  than  any  other  dele- 
gate in  the  convention.     His  work  in  the  framing  of  the  Con- 
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stitution  was  small,  but  he  rendered  valuable  services  towards 
securing  its  adoption.  James  Madison  is  sometimes  called  "The 
Father  of  the  Constitution,"  and  the  Constitution,  as  adopted,  is 
more  his  work  than  that  of  any  other  delegate.  He  kept  a 
Journal  of  the  Convention,  which  is  our  chief  source  of  infor- 
mation as  to  its  proceedings,  and  was  one  of  the  authors  of  the 
Federalist. 

Among  other  delegates  to  this  convention,  whose  names  should 
be  mentioned,  are  John  Randolph,  of  Virginia,  who  introduced 
the  Virginia  phin  into  the  convention;  William  Patterson,  of 
New  Jersey,  the  advocate  of  the  New  Jersey  plan;  Jonathan 
Dayton,  the  youngest  memlKT  of  the  convention  and  afterwards 
Speaker  of  the  House  of  Kcpresentativcs;  Elbridge  Gerry,  of 
Massachusetts,  afterwards  Vice  President  of  the  United  States; 
Roger  Sherman,  of  Connecticut,  who  had  helped  to  draw  up  the 
Dt^-biration  of  Independence;  Oliver  Ellsworth,  of  the  same 
state,  who  was  later  Chief  Justice  of  the  Supreme  Court;  the 
Pinckneys,  of  South  Carolina;  Pobert  Morris,  of  Pennsylvania, 
the  famous  Secretary  of  the  Treasury  during  lievolutionary  days, 
and  Gouveneur  ^1  orris  and  James  Wilson,  also  of  Pennsylvania. 

§  67.  Meeting  and  Organization  of  the  Convention. — 
Monday.  May  Nth,  1787,  was  the  day  tlxcd  for  the  first  meeting 
of  the  Constitutional  Convention.  On  that  day,  however,  only  a 
small  number  of  the  delegates  had  assembled.  Seven  states 
were  not  convened  until  Friday,  May  '^5th,  when  representatives 
were  ])res(Mit  from  Massachusetts,  New  York,  Xew  Jersey,  Penn- 
sylvania, Delaware,  A'irginia,  North  Carolina,  South  Carolina 
and  Georgia.  I)elegates  from  Coiinectii-ut  and  Maryland  ap- 
peaivd  on  Monday,  May  *>^Sth.  Xew  Hampshire  was  not  repre- 
sented until  June  '^^^d.  IJbode  Island  took  no  part  in  the  con- 
vention. 

Tbe  tirst  day's  business  of  the  convention  was  confined  to  the 
election  of  (icorge  Washington  as  presiding  ollicer  and  the  ap- 
pointment of  a  conimitt(M*  to  pre])are  standing  rules  and  orders. 
The  report  of  tins  coniniittee  was  ado])ted  May  28th  and  2(Mh. 
Cnder  these  rules  it  was  <letenuined  tbat  tlie  vote  should  be  by 
states  inst(^ad  of  by  individual  delegates,  eacli  state  having  one 
vote,  which  was  to  Ik^  determined  by  the  nuijority  vote  of  the 
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members  present  from  that  state.  Seven  states  were  to  consti- 
tute a  quorum/  The  debates  and  votes  of  the  convention  were 
to  be  kept  secret. 

§  68.    Oroim4s  of  Oontroversy  in  the  Federal  Convention. 

— Three  great  causes  of  dissension  early  manifested  tluMnselves. 
among  the  members  of  the  convention.  The  interests  of  tho 
large  and  the  small  states  came  at  once  into  conflict,  while  the 
members  of  the  convention  became  arrayed,  cither  as  the  sup- 
porters or  opponents  of  a  strong  central  government  and  as  the 
friends  or  enemies  of  slavery.  The  positions  of  the  different 
parties  on  the  first  two  questions  were  enunciated  in  the  **\'ir- 
ginia  and  New  Jersey  Plans,"  while  the  various  conflicting  in- 
terests were  brought  to  a  certain  degree  of  harmony  by  the 
three  great  compromises  of  the  Constitution.  It  is  around  the 
\'irginia*  and  New  Jersey  Plans'^  and  these  three  compromises 
that  the  history  of  the  Constitutional  Convention  centers. 

§  69.  The  Virginia  Plan.— The  real  work  of  the  Constitu- 
tion began  with  the  presentation  of  tlie  Vir<»inia  plan  l)y  .Mr. 
Randolph,  on  May  29th.  Introducing  this  plan  of  govenniu'ut 
Mr.  Randolph  took  occasion  to  declare  that  the  new  trovornniciil 
to  be  established  ought  to  be  of  such  a  character  as  to  secure  it 
against  foreign  invasionvS,  dissensions  between  members  of  tlu» 

*** Previous    to    the    arrival    of  ing    that   such    an    attempt    iiii^ht 

a  majority  of  the  States,  the  rule  beget     fatal     altercation     between 

by    which   they    ought    to    vote    iu  the    large    an«l    small    States;    and 

the  Convention  had   been  made  a  that  it  would  be  easier  to  prevail 

subject     of     conversation     among  on  the  latter,  iu  the  cause  of  the 

the     members     present.       It     was  deliberatious     to     give     up     their 

pressed    by    Governor    Morris    and  e(puility    for   the   sauie   of    au    ef- 

favored     by    Robert     Morris     and  fective   goveruuient,    than    ou    tak- 

others  from  Pennsylvania,  that  the  ing  the  field  of  discussion   t(»  dis- 

large  States  should  unite  in  firmly  arm   themselves   of   the   riglit,   aud 

refusing    to    the    small    States    an  thereby    threw     tiuMiscives    on    tli«' 

equal    vote,    as    unreasonable    and  mercy    of    the    large    States.    «lis- 

as    enabling    the    small    States    to  countenanced   and   stifled   tlie   j)ro- 

negative    every    good    system     of  ject." — Note    to    Madison's   .lour- 

government,    which    must,    iu    the  nal  of  the  l''»'dcral  Convention,  un- 

nature   of    things,   be    founded    on  dor   date   of    May    js. 

a   violation   of   the  equality.      The  Sec    Appendix    V. 

members    from    Virginia,    conceiv-  "See   Appendix   (J. 
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Union,  or  seditions  in  particular  states ;  to  be  able  to  procure  to 
the  several  states  various  blessings  of  which  an  isolated  situation 
was  incapable,  and  to  defend  itself  against  encroachments  and 
finally  to  be  paramount  to  the  State  Constitutions.  The  evils 
existing  under  the  government  under  the  Articles  of  Confedera- 
tion were  also  dwelt  upon  in  detail  by  the  speaker.^ 

The  Virginia  plan,  thus  introduced,  and  which  as  modified  by 
the  great  compromises,  served  in  the  main  as  the  basis  for  the 
Constitution,  had  been  drawn  up  by  a  number  of  delegates  from 
the  larger  states,  especially  Virginia.  It  was  the  plan  of  the 
larger  states  and  the  friends  of  a  strong  central  government. 
In  its  essential  provisions  it  was  supported  almost  uniformly  by 
the  states  of  Massachusetts,  Pennsylvania,  Virginia,  North  Caro- 
lina, South  Carolina  and  Georgia. 

The  system  of  government  for  the  United  States,  as  laid  down 
in  the  fifteen  resolutions,  which  composed  the  Virginia  plan, 
was  a  radical  departure  from  that  contained  in  the  Articles  of 
Confederation,  to  maiiy  a  startling  innovation.  The  Virginia 
plan  provided  for  a  national  instead  of  a  confederated  govern- 
ment. To  use  tlie  expressive  German  terms,  for  which  there 
are  no  good  equivalents  in  the  Englisli  language,  it  was  to  be  a 
Statenbund  instead  of  a  Bundestadt.  This  characteristic  of  the 
plan  was  emphasized  by  the  committee  of  the  whole,  who,  in 
place  of  tlie  first  resolution  in  the  original  plan  :  ''Resolved,  That 
the  Articles  of  Confederation  ought  to  be  corrected  and  enlarged 
so  as  to  accomplish  the  objects  proposed  by  their  institution; 
namely,  common  defense,  security  of  liberty  and  general  wel- 
fare,'' substituted  the  more  nii('om})romising  declaration:  "Re- 
solved, That  it  is  the  opinion  of  this  committee  that  a  national 
government  ought  to  be  established,  consisling  of  a  Supreme 
Legislative,  Executive  and  Judiciary." 

The  Virginia  j)lan  provided  for  a  doul)le  legislative  body,  with 
proportional  representation  in  each  branch.  The  members  of 
the  lower  house  were  to  be  (elected  by  the  ]>eople,  and  those  of 
the  upper  house  by  the  lower  house,  out  of  a  proper  number  of 

"  See  Madison  's  .rcmrnal  of  Fed-        Mav    2\K 
eral     ('(jiivention.     under     date     of 
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persona  nominated  by  the  individual  legislatures.  This  nationaf 
l^islatnre  was  to  have  the  powers  vested  in  Congress  by  the 
Confederation,  and  in  addition  the  power  to  legislate  in  all  eases 
where  the  separate  states  were  incompetent  or  in  which  the  har- 
mony of  the  United  States  was  in  danger  of  being  interrupted 
by  the  exercise  of  individual  legislation.  It  was  also  to  be 
allowed  to  negative  all  laws  passed  by  the  several  states  con- 
travening in  its  opinion  the  Articles  of  Union,  or  any  treaty 
subsisting  under  the  authority  of  the  Union,  and  to  call  forth 
the  force  of  the  Union  against  any  member  of  the  Union  failing 
to  fulfill  its  duty  under  the  articles  thereof. 

There  was  to  be  a  National  Executive  to  be  chosen  by  the 
national  legislature,  but  the  resolution  was  silent  on  the  question 
as  to  whether  such  executive  should  consist  of  a  single  person 
or  of  a  commission.  To  the  executive  and  a  "convenient  mem- 
ber of  the  National  Judiciary"  was  given  a  qualified  veto  power. 
The  National  Judiciary  was  to  consist  of  one  or  more  supreme 
tribunals  and  of  interior  tribunals,  the  judges  of  which  were  to 
be  chosen  by  the  national  legislature  and  to  hold  office  during 
good  behavior.  The  jurisdiction  of  these  courts  was  to  extend  to 
eases  of  piracies  and  felonies  on  the  high  seas ;  captures  from  an 
enemy;  cases  in  which  foreigners  or  citizens  of  other  states,  ap- 
plying to  each  jurisdiction,  might  be  interested ;  cases  respect- 
ing the  collection  of  the  national  revenue ;  impeachments  of  any 
national  officer  and  questions  involving  the  national  peace  and 
harmony. 

Provisions  were  made  by  the  resolutions  for  the  admission  of 
new  states;  for  the  guaranteeing  to  each  state,  by  the  United 
States,  of  a  republican  form  of  government :  for  the  continuance 
of  Congress  until  a  given  day  after  the  reform  of  the  "Articles 
of  the  Union"  should  have  been  adopted,  and  for  the  completion 
of  tbeir  obligations;  for  amending  the  "Articles  of  Union"  with- 
out the  consent  of  Congress ;  for  binding  the  executive,  legisla- 
tive and  judiciary  powers  in  the  several  states  by  oath  to  sup- 
port the  "Articles  of  Union,"  and  for  the  submitting  of  the 
report  of  the  convention  to  special  conventions  in  the  several 
states. 

§  70.    Work  of  the  Committee  of  the  Whole.— From  May 
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21)th  to  June  14th,  inclusive,  the  members  of  the  Federal  Con- 
vention were  engaged  in  discussing  the  Virginia  plan  in  the 
Committee  of  the  Whole. 

The  first  vote  of  the  convention  involving  any  question  of 
policy  came  on  May  30th,  on  the  motion  to  substitute  for  the 
first  resolution  in  the  Virginia  plan  the  following: 

'*Kesolvcd,  That  it  is  the  opinion  of  the  committee  that  a  na- 
tional government  ought  to  be  established,  consisting  of  a  su- 
preme legislative,  executive  and  judiciary.*'  The  adoption  of 
this  resolution  by  a  vote  of  six  states  to  one**  committed  the  con- 
vention to  the  creation  of  a  national,  in  place  of  a  confederated, 
government. 

The  second  resolution  of  the  Virginia  plan  relative  to  the 
representation  of  the  state  in  Congress  being  next  taken  up 
the  delegates  were  at  once  plunged  into  the  discussion  of  the 
most  bitterly  contested  controversy  of  the  convention.  So  sharp 
(lid  the  contest  become  between  the  large  states,  who  desired  pro- 
portional representation  in  Congress,  and  the  small  states,  who 
demanded  the  retention  of  the  equality  of  representation  of  the 
states,  that  it  was  found  advisable  to  postpone  the  consideration 
of  tlie  question  in  order  to  prevent  a  threatened  secession  from 
the  convention. 

The  third  resolution  that  "The  National  Legislature  ought  to 
consist  of  two  l)ranc]ies"  was  agreed  to  without  debate,  and 
unanimously,  except  for  the  dissent  of  Pennsylvania. 

The  first  clause  of  the  fourth  resolution  that  "the  members 
of  the  first  branch  of  the  National  Legislature  ought  to  be 
elected  by  the  people  of  the  several  states''  occasioned  a  spirited 
discussion,  one,  however,  which  lacked  the  element  of  bitterness. 
Madison  and  Wilson  led  the  fight  for  the  election  of  the  first 
branch  by  the  people,  and  this  view  finally  prevailed  by  a  vote 
of  six  states  to  two.^     The  remaining  clauses  of  the  fourth  reso- 

"  Massachusetts,       Pennsylvania,  •  Massachusetts,    New    York, 

Delaware,    Virginia,    North    Caro-  Pennsylvania,     Virginia,     North 

lina.  South  Carolina,  aye — (i;  Con-  Carolina,    Georgia,    aye — 6;     New 

necticut,     no — 1;     New     York     di-  .Tersey,     South     Carolina,     no — 2; 

vided.        (Hamilton,     aye;     Yates,  ('(Uinecticut.    Delaware,    divided, 
no.) 
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lution  being  then  postponed  the  committee  proceeded  then  to 
the  fifth  resolution,  relative  to  the  second  branch  of  the  national 
legislature.  After  considerable  discussion  this  resolution  was 
disagreed  to  in  its  existing  form*^  by  the  committee  and  no  sub- 
stitute was  at  this  time  proposed  or  adopted. 

The  sixth  resolution,  stating  the  cases  in  which  the  national 
legislature  ought  to  legislate,  was  next  agreed  to  after  being 
slightly  amended.^ ^ 

The  seventh  resolution,  relative  to  the  national  executive, 
occasioned  a  longer  debate  than  that  of  any  of  the  preceding 
resolutions.  The  Virginia  plan  had  intentionally  left  a  blank 
to  be  filled  by  the  convention  as  to  the  length  of  the  term  of 
office  of  the  executive  and  had  also  left  it  to  the  members  of  the 
convention  to  decide  between  a  single  executive  and  an  Execu- 
tive Council.  It  was  finally  voted,  in  the  Committee  of  tlie 
Whole,  by  a  vote  of  eight  states  to  two^-  that  the  national  exe- 
cutive should  be  chosen  by  the  national  legislature  for  a  term 
of  seven  years,  and  also  that  he  be  ineligible  for  re-election.''' 
By  a  vote  of  seven  states  to  three  it  was  decided  that  there 
should  be  a  single  executive.^*  After  some  further  slight  amend- 
ments the  seventh  resolution  of  the  A'irginia  plan  was  tlien  up- 
proved  by  the  committee.^*^ 

The  eighth  resolution,  giving  a  qualified  veto  power  to  the 
executive  and  "a  convenient  number  of  the  national  judiciary'' 
was  amended  by  striking  out  the  last  cited  chuise  and  leaving 
the  veto  power  exclusively  with  the  executive  department.  A 
motion,  however,  to  make  this  veto  power  absolute,  i.e.:  not 

'®For    the    wording    of    this    or  States  to   two,  one   l)eing  divided. 

other   resolutions  of   the   Virginia  "  Massachusetts,         ronnecticut, 

Plan  refer  to  Appendix  F.  Pennsylvania,       Vir^nnia,       Xorth 

"The  changes  made  can  be  seen  Carolina,     South     Carolinn,     Oeor- 

by  a   comparison   between   Appen-  gia,  aye — 7;  New  York,  Delaware, 

dix  F  and  Appendix  H.  Maryland,  no — 3. 

"  Massachusetts,  Connecticut,  ''*  For  a  more  detailed  account 
New  York,  Delaware,  Virginia,  of  the  discussions  in  tlie  Constitu- 
North  Carolina,  South  Carolina,  tional  Convention  on  the  subject 
Georgia,  aye — 8;  Pennsylvania,  of  the  national  executive,  see  Chap- 
Maryland,    no — 2.  ter  IX,   on  the   Executive   Depart- 

^  This  laat  by  a  vote  of  seven  ment. 
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subject  to  be  overruled  by  a  two-thirds  vote  of  Congress  was, 
after  discussion,  defeated  by  the  unanimous  votes  of  the  states 
present. 

The  first  clause  of  the  ninth  resolution:  "Resolved,  That  a 
national  judiciary  be  established"  was  agreed  to  unanimously. 
The  words  "one  or  more"  were  struck  out  before  "inferior  tribu- 
nals,*' as  was  also  the  provision  for  the  election  of  the  judges  by 
Congress,^ '^  the  method  of  election  of  judges  being  left  open  for 
further  discussion. 

The  tenth  and  twelfth  resolutions^'  were  then  agreed  to  with- 
out discussion  and  consideration  of  the  eleventh  postponed. 

The  thirteenth  resolution^  to  the  effect  that  provisions  ought 
to  be  made  by  which  amendments  to  the  system  now  to  be  estab- 
lished might  hereafter  be  made,  without  requiring  the  assent  of 
the  national  legislature  tliereto  was  postponed  after  a  short  dis- 
cussion on  the  question. ^^ 

Tlie  last  two  resolutions  of  the  Virginia  plan  were  then  dis- 
cussed for  a  short  time  and  postponed  and  the  committee  went 
back  to  the  earlier  resolutions,  which  had  been  passed  over  with- 
out action. 

It  was  finally  voted  that  no  inferior  Federal  Courts  should 
be  provided  for  by  the  Constitution,^'^  but  that  Congress  should 
be  empowered  to  create  such,  if  any,  as  it  should  deem  proper.-^ 

At  this  period  a  last  elTort  was  made  to  take  away  the  elec- 
tions by  the  peoj^le,  by  the  State  Legislature  and  by  the  Lower 

'"  Massachusetts,  New  York,  provision  existed  to  prove  its  im- 
New    Jersey,    Pennsylvania,    Dela-       propriety.*' 

ware,    Marvlaud,    Virjrinia,    North 

^^       V          r^         •                  f\      n  "Connecticut,    New    York,    New 

Carolina,    Georgia,    aye — 9;     Con-  *                       ' 

,.     ,     Q     4^1/1       1*                o  Jersev,      North     Carolina,      South 

necticut,  South  Carolina,  no — 2.  •  '                                     ' 

1-0        *           T      T^  Carolina,    Georgia,   aye — 6:    Penn- 

^'  See    Appendix    F,  1            h    f     j          > 

iw*Ar       T5-     1            1     1*14-1..  sylvania,  Delaware,  Maryland,  Vir- 

" "  Mr.    Pmcknev    doul)ted    the  *                                >          ^         ' 

.  .                     "-i.       i;    i.      AT  trinia,    no — 4:     Massachusetts,    di- 

propriety  or  necessity   or   it.     .Mr.  . 

Gerry  favored  it.     The  novelty  and 

difTiculty  of  the  experiment  re-  -'*  Mas!?achusetts,  New  Jersey, 
quires  periodical  revision.  The  Pennsylvania,  Delaware,  Mary- 
prospect  of  such  a  revision  would  land,  Virginia,  North  Carolina, 
also  give  intermediate  stability  to  Georgia,  aye  —  8;  Connecticut, 
the  government.  Nothing  has  yet  South  Carolina,  no — 2;  New  York, 
happened  in  tlie  States  wliere  tliis  divided. 
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people  and  to  give  them  to  the  State  Legislatures;  this  propo- 
sition was  argued  with  great  vigor  on  both  sides,^^  but  was  finally 
defeated  by  a  vote  of  eight  states  to  three.-^ 


='  Mr.  Gerry :  '  *  Much  depends 
on  the  mode  of  election.  In  Eng- 
land the  people  will  probably  lose 
their  liberty  from  the  smallness  of 
the  proportion  having  a  right  of 
suffrage.  Our  danger  arises  from 
the  opposite  extreme.  Hence,  in 
Massachusetts  the  worst  men  get 
into  the  Legislature.  Several 
members  of  that  body  had  lately 
been  convicted  of  infamous 
crimes.  Men  of  indigence,  ignor- 
ance, and  baseness,  spare  no 
pains,  however  dirty,  to  carry  their 
point  against  men  who  are  supe- 
rior to  the  artifices  practiced.  He 
was  not  disposed  to  run  into  ex- 
tremes. He  was  as  much  prin- 
cipled as  ever  against  aristocracy 
and  monarchy.  It  was  necessary, 
on  the  one  hand,  that  the  people 
should  appoint  one  branch  of  the 
government,  in  order  to  inspire 
them  with  the  necessary  con- 
fidence; but  he  wished  the  elec- 
tion, on  the  other  hand,  to  be  so 
modified  as  to  secure  more  effect- 
,  ually  a  just  preference  of  merit. 
His  idea  was,  that  the  people 
fhould  nominate  certain  persons, 
in  certain  districts  out  of  whom 
the  State  Legislatures  should  make 
the  appointment.  Mr.  Wilson: 
He  wished  for  vigor  in  the  gov- 
ernment, but  he  wished  that  vig- 
orous authority  to  flow  immediate- 
ly from  the  legitimate  source  of 
all  authority.  The  government 
ought  to  possess,  not  only, 
first,  the  force,  but,  second, 
the      mind     or      sensCy     of      the 


people  at  large.  The  Legislature 
ought  to  be  the  most  exact  tran- 
script of  the  whole  society.  Rep- 
resentation is  made  necessary  only 
because  it  is  impossible  for  the 
people  to  act  collectively.  .  .  . 
There  is  no  danger  of  improper 
elections,  if  made  by  large  dis- 
tricts. Bad  elections  proceed  from 
the  smallness  of  the  districts, 
which  give  an  opportunity  to  bad 
men  to  intrigue  themselves  into 
office.  Mr.  Sherman:  If  it  were 
in  view  to  abolish  the  State  Gov- 
ernments, the  elections  ought  to 
be  by  the  people.  If  the  State 
Governments  are  to  be  continued, 
it  is  necessary,  in  order  to  pre- 
serve harmony  between  the  Na- 
tional and  State  Governments,  that 
the  elections  to  the  former  should 
be  made  by  the  latter.  The  right 
of  participatiniT  in  the  National 
Government  would  be  sufficiently 
secured  to  the  people  by  their  clec 
tion  of  the  State  lo<;i?laturcs.  .  .  . 
Golonel  Mason:  Under  the  o.i-it- 
ing  Confederacy,  Congress  re()ro- 
sents  the  States,  and  not  the  ])<')■ 
pic  of  the  States;  their  act^  ojut- 
ate  on  the  States,  not  on  the  in- 
dividual. 

The  cas(^  Mill  he  changed  in 
the  new  j)l<ui  o.  the  jjoverninent. 
The  people  will  lu^  re[)re<ented ; 
they  ouj^lit  then^'ore  to  tlioose  the 
representatives.  .  .  . 

Mr.  Madison  cnnsider(^d  an  elec- 
tion of  one  branrli,  at  le.-i.-t  of  tlie 
Legislature,  by  the  people  iiii:ne- 
diately,    as    a    clever    princij)le    of 
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A  full  day  was  given  to  the  discussion  of  the  method  of  elect- 
ing United  States  Senators,  the  suggested  methods  heing  elec- 
tions l)v  tlie  people,  by  the  State  Legislature  and  by  the  Lower 
IIous(^  of  Congress,  together  with  various  combinations  of  these 


free  government;  and  that  this 
made,  under  proper  regulations, 
had  tlie  additional  advantage  of 
securing  better  representatives,  as 
well  as  of  avoiding  too  great  an 
agency  of  the  State  Governments 
in  the  general  one.  .  .  . 

Mr.  lUckinson  considered  it  es- 
sential, that  one  hramdi  of  the 
Legislature  should  be  drawn  im- 
mediately from  the  peojile;  an«l 
expedient,  that  the  other  should 
be  chosen  l)v-  the  Legislatures  of 
the  States.  This  coinlnnation  of 
the  State  Government  with  Na- 
tional (Jovernment  was  as  politic 
as  it  was  uua\oirlable.  In  the  for- 
mation of  the  Senate  we  ought 
to  carry  in  through  such  a  refining 
process  as  will  assimilate  it,  as 
nearly  as  may  b(^  to  the  House 
of    Lords   in    England.  .  .  . 

Mr.  Head:  Too  much  attach- 
ment is  b(»trayed  to  the  State  (iov- 
ernmc^nts.  We  must  look  beyond 
their  continuance.  A  National 
Government  must  soon  of  neces- 
sity swallow  them  all  up.  They 
will  sorin  be  reduced  to  the  nu^re 
otlice  of  electing  the  Nation;d 
Senate.  He  was  against  patching 
uj)  the  oM  Federal  system:  lie 
ho]»ed  the  idea  won  hi  be  dismissed. 
It  would  be  like  putting  new  cloth 
on  an  old  garment.  Tlie  confed- 
(Tati<in  was  founded  on  tem})orary 
priiiciph^s.  It  cannot  last;  it  can- 
not be  amended.  If  we  do  not 
establish  a  good  government  on 
new   ])rincipl(»s    \\v    must    eitlier    go 


to  ruin,  or  have  the  work  to  do 
over  again.  The  people  at  large 
are  wrongly  suspected  of  being 
adverse  to  a  General  Government. 
The  aversion  lies  among  interested 
men  who  possess  their  confidence. 
Mr.  Pierce  \\as  for  an  election  by 
the  people  as  to  the  first  branch; 
and  by  the  Slates  as  to  the  sec- 
ond bran(di;  by  whieli  means  the 
citizens  of  the  States  would  be 
leprej-ented,  both  indiiUhuilly  and 
collci  tin  III. 

General  Pinckney  wished  to 
ha\e  a  good  National  Government 
and  at  the  same  time  leave  a  con- 
i-iderable  share  of  power  in  the 
States.  An  election  of  either 
branch  by  the  ])eople,  scattered 
as  they  are  in  many  States,  par- 
ticularly in  South  Carolina,  was 
totally  impracticable. 

Mr.  Wilson  would  not  have 
spoken  again,  but  for  what  had 
fallen  from  Mr.  Read;  namely, 
that  the  idea  of  reserving  the 
State  Government  ought  to  be 
abandoned.  lie  saw  no  ineom- 
}»atil)ility  between  the  National 
and  StJite  Government,  provided 
the  latter  was  restrained  to  cer- 
tain local  i)urposes;  not  any  j>rob- 
ability  of  their  being  devoured  by 
the   former. 

--  ( 'onnecticut ,  N  e  w  J  e  r  s  e  y. 
South  GaroliiKi,  aye- -II;  Massachu- 
setts. New  York,  Pennsylvania, 
Delaware,  Maryland,  Virginia, 
Nortli   Garoliiui,   Georgia,   no — S. 
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plan?.-^     It  was  finally  voted,  unanimously,  that  the  Senators 
should  be  elec-ted  by  the  State  Legislative.^* 


^  During  the  debate  speeches 
were  made  by  the  following  named 
members  among  others  to  the  fol- 
lowing effect: 

Mr.  Gerry:  Four  modes  of  ap- 
pointing the  Senate  have  been 
mentioned.  First,  by  the  first 
branch  of  the  National  Legis- 
lature; this  would  create  a  de- 
pendence contrary  to  the  end  pro- 
posed. Secondly,  by  the  National 
Executive;  this  is  a  stride  to- 
wards monarchy  that  few  will 
think  of.  Thirdly,  by  the  people; 
the  people  have  two  great  inter- 
ests, the  landed  interest  and  the 
commercial,  including  the  stock- 
holders. To  draw  both  branches 
from  the  people  will  leave  no  se- 
curity to  the  latter  interest;  the 
people  being  chiefly  composed  of 
the  latter  interest;  and  erroneous- 
ly supposing  that  the  other  inter- 
t*stH  are  adverse  to  it.  Fourthly, 
by  the  individual  Legislatures; 
the  elections  being  carried  through 
this  refinement,  will  be  most  likely 
to  provide  some  check  in  favor  of 
the  commercial  interest  against 
the  landed;  without  which,  oppres- 
sion will  take  place;  and  no 
free  government  can  last  long 
where  that  is  the  case.  He  was, 
therefore,  in  favor  of  this  last. 

Mr.  Dickinson:  The  preserva- 
tion of  the  States  in  a  certain  de- 
gree of  agency  is  indispensable. 
It  will  produce  that  collision  be- 
tween the  different  authorities 
which  should  be  wished  for  in 
order  to  check  each  other.  To  at- 
tempt to  abolish  the  States  alto- 
gether would  degrade  the  councils 


of  our  country,  would  be  imprac- 
ticable, would  be  ruinous.  lie 
compared  the  proposed  national 
system  to  the  solar  system,  in 
which  the  States  were  the  planets, 
and  ought  to  be  left  to  move 
freely  in   their  proper  orbits. 

Mr.  Wilson:  The  subject,  it 
must  be  owned,  is  surrounded  with 
doubts  and  difficulties.  But  wo 
must  surmount  them.  The  British 
Government  cannot  be  our  model. 
We  have  no  materials  for  a  simi- 
lar one.  Our  manners,  our  laws, 
the  abolition  of  entails  and  of 
primogeniture,  tlie  whole  genius 
of  the  people,  are  opposed  to  it. 
He  did  not  see  the  danger  of 
the  States  being  <levoured  by  the 
National  (lovernnicnt.  On  the  con- 
trary, he  wished  to  keep  them  from 
devouring  the  National  Govern- 
ment. He  was  not,  however,  for 
extinguishing  these  planets,  as  was 
p  r  o  p  0  s  e  d  by  Mr.  Dickinson  ; 
neither  did  lie,  on  the  other  hand, 
believe  that  they  would  warm  or 
enlighten  the  sun.  Within  their 
proj)er  orbits  they  must  still  be 
suffered  to  act  for  subordinate 
purposes,  for  wliicli  their  existence 
is  made  essential  by  the  great  ex- 
tent of  our  country.  He  could 
not  comprelicnd  in  what  manner 
the  laudetl  interest  would  be  ren- 
(IcnMl  less  jinMlominaiit  in  the 
Senate  hy  an  eI<'<'tioii  through  the 
nuMJiiini  of  the  Le«iislatnres,  than 
by  tlie  people  theniseh'es.  If  the 
Legislature^,  as  was  not  coni- 
plaiiu'd,  saerifiicd  tlie  «-oinin«'rciaI 
to  the  lan«li'<l  interest,  what  reason 
was   tliere   to   expect    such   a   choice 
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The  vexed  question  of  the  representation  of  the  states  in 
Congress  being  next  taken  up,  it  was  voted,  seven  states  to  threc,^'* 
that  "The  right  of  suffrage  in  the  first  branch  of  the  national 
legislature  ought  not  to  be  according  to  the  rule  established  in 
the  Articles  of  Confederation,  but  according  to  some  more  equit- 
able ratio  of  representation/' 

A  motion  that  each  state  be  allowed  one  vote  in  the  second 
branch  being  lost  by  six  states  against  five,-^  the  convention  then 
decided  by  a  similar  vote  that  tlie  ratio  of  representation  in  the 
second  branch  should  be  the  same  as  in  the  first.-^ 

The  fourteenth  resolution  contained  in  the  Virginia  plan: 
"Resolved,  That  the  executive,  legislative  and  judiciary  powers, 
within  the  several  states,  ought  to*  be  bound  by  oath  to  support 
the  Articles  of  Union''  was  adopted  by  the  vote  of  the  same 
states  which  carried  the  previous  resolution.  The  states  had 
now  become  sharply  divided  into  two  antagonistic  groups,  and 
the  convention  had  reached  its  bitterest  and  most  critical  period. 
At  times  it  seemed  as  if  no  conmion  ground  could  be  found  for 
agreement  between  the  large  states  and  the  supporters  of  a 
strong  central  government  on  the  one  side  and  the  small  states 
and  the  extreme  champions  of  state  rights  on  the  other. 

The  fifteenth  resolution,  relative  to  referring  the  new  system 
to  the  people  of  the  United  States  for  ratificfition,  was  adopted 
without  discussion.-*^ 

from   them   as   would    defeat   their  aye — 7;    New   York,    New    Jersey, 

own  views?     He  was   for  an  elec-  Delaware,    no — 3;     Maryland,    di- 

tion   by   the   people,   in    large    dis-  vided. 

tricts,  which  would  be  most  likely  ^  Connecticut,    New    York,    New 

to  obtain  men  of  intellit^ence  and  Jersey,    Delaware,    Maryland,    aye 

uprightness;    subdividing    the    dis-  — 5;    Massachusetts,  Pennsylvania, 

tricts  only   for  the  acconmiodation  Virginia,    North     Carolina,    South 

of  voters.  Carolina,    Georgia,    no — 6 

-'  Massachusetts,         Connecticut,  -*  Massachusetts,      Pennsylvania, 

New     York,     Pennsylvania,     Dela-  Virginia,     North    Carolina,     South 

ware,    Maryland,    Virginia,    North  Carolina,    Georgia,    aye — 6;     Con-. 

Carolina,  South  Carolina,  Georgia,  necticut.   New   York,   New   Jersey, 

aye — 10.  Delaware,  Maryland,  no — 5. 

-°  ^Massachusetts,         Connecticut,  ^  ^lassachusetts,       Pennsylvania, 

J^ennsylvania,       Virginia,       Nortli  Virginia,    North    Carolina,    South 

Carolina,  South  Carolina,  Georgia,  Carolina;    Georgia,    aye — 6;    Con- 
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The  term  of  office  of  members  of  the  House  of  Representatives 
was  fixed  at  three  years,  in  spite  of  the  strong  effort  of  the  New 
England  states  to  secure  annual  elections.^® 

The  required  age  for  members  of  the  upper  branch  of  Con- 
gress was  fixed  at  thirty  years'^  and  their  term  of  office  at  seven 
years.*^ 

The  consideration  of  the  Virginia  plan  was  completed  by  the 
Committee  of  the  Whole  on  June  13  th.  The  committee  had 
reported  this  Virginia  plan,  as  amended  and  enlarged  by  them, 
to  the  convention,  when  Mr.  Patterson,  of  New  Jersey,  stated  to 
the  convention  that  it  was  the  wish  of  several  deputations,  par- 
ticularly that  of  New  Jersey,  that  further  time  might  be  allowed 
them  to  contemplate  the  plan  reported  from  the  Committee  of 
the  Whole,  and  to  digest  a  plan  purely  federal  and  contradis- 
tinguished from  the  reported  plan.  He  said  they  hoped  to  have 
such  a  one  ready  by  the  next  day  to  be  laid  before  the  conven- 
tion, and  the  convention  thereupon  adjourned  that  leisure  might 
be  given  for  that  purpose.'^ 

§  71.  The  New  Jersey  Plan. — The  New  Jersey  plan  ap- 
pears to  have  been  drawn  up  mainly  by  tlie  (lelc.uatcs  from  New 
Jersey  and  Delaware,  and  was  introduced  on  June  loth  by  Mv. 
Patterson,  of  New  Jersey.^^  The  New  Jersey  plan  aimed  merely 
to  amend  the  Articles  of  Confederation,  retaining  the  confedera- 
tion system  and  equal  representation  of  the  states  in  Congress. 
Its  greatest  advance  on  the  Articles  of  Confederation  was  in 
giving  to  Congress  the  power  to  raise  a  revenue  by  "levying  a 
duty  or  duties  on  all  goods  or  merchandise  of  foreign  growth 

necticut,   New   York,   New   Jersey,  aye — 7;   Conncrticut,   Now   .Fersey, 

no — 3;     Delaware,    Maryland,    di-  Delaware,  (Georgia,  no — 4. 

vided.  "  New      Jersey,      Pennsylvani'*, 

^For  triennial  elections:      New  Delaware,       Maryland,      Virginia, 

York,    New   Jersey,    Pennsylvania,  North    Carolina,    South     Carolina, 

Delaware,      Maryland,      Virginia,  Georgia,    aye^ — 8;    Connoeticiit,    no 

Georgia,     aye — 7;     Massachusetts,  — 1 ;  Massachusetts,  New  York,  di- 

Connecticut,  North  Carolina,  South  vided. 

Carolina,  no — 4.  ^Madison's  Journal  of  the  Fed- 

*  Massachusetts,    New    York,  eral    Convention,    under    date    of 

Pennsylvania,  Maryland,  Virginia,  June  14th. 

North    Carolina,    South    CaroUna,  ^  Son  Appendix  G. 
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or  manufacture  imported  into  any  part  of  tlie  United  States, 
by  stamps  on  paper,  vellum  or  j)arehment  and  by  a  postage  on 
all  letters  passing  tlirougli  the  general  post-otliee."  The  first 
resolution  read:  ''Kesolved,  Tliat  the  Articles  of  Confederation 
ought  to  be  so  revised,  corrected  and  enlarged  as  to  render  the 
Federal  Constitution  adequate  to  the  exigencies  of  government 
and  the  ])reservation  of  the  Union/'  This  plan  provided  for  an 
executive  council  and  a  federal  judiciary  to  consist  of  one 
supreme  tribunal,  which  was  to  have  original  jurisdiction  over 
all  impeachments  of  federal  olHcers  and  appellate  jurisdiction 
in  all  cases  touching  the  rights  of  ambassadors,  in  all  cases  of 
captures  from  an  enemy,  in  all  cases  of  piracies  and  felonies  on 
the  high  seas,  in  all  cases  in  whicli  foreigners  might  be  inter- 
ested, in  the  construction  of  any  treaty  or  treaties  and  in  all 
cases  relative  to  the  regulation  of  trade  or  the  collection  of  the 
federal  revenue. 

The  sixth  resolution  contained  the  grcntcst  surrender  to  the 
principles  of  a  strong  central  govi'rnment.  It  was,  howevei,  a 
resolution  containing  within  itself  the  seeds  of  a  dissolution  of 
the  Union  and  of  civil  war.  'J'he  resolution  in  full  was  as  fol- 
lows: '']{esolved,  That  all  acts  of  the  I'nited  Slates  in  Con- 
gress, nuule  by  virtue  and  in  ])ursuance  of  the  powers  hereby, 
and  by  the  Articles  of  Confederation,  vrsted  in  them,  and  all 
treaties  made  and  ratitied  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  respective  states,  so  far 
as  these  acts  or  treaties  shall  relate  to  the  said  states  or  their 
citizens,  and  that  the  judiciary  of  the  sc^veral  states  shall  be 
bound  thereby  in  their  decisions,  anything  in  the  n'S])ective  laws 
of  the  individual  states  to  the  contrary  notwitlistanding :  and 
that  if  any  state,  or  any  ])ody  of  men  in  any  state,  shall  o])j)ose 
or  prevent  the  carrying  into  execution  sucli  acts  or  treaties  the 
Federal  Kxecutive  shall  \)0  autliori/cd  to  call  forth  the  j^ower  of 
the  confederated  states,  or  as  much  thereof  as  may  be  necessary, 
to  enforce  and  compel  an  obedience  to  such  acts,  or  an  observ- 
ance of  such  tn^aiies." 

The  resolution  a])penred  ns  a  confession  on  the  part  of  the 
State  lights  Party  that  the  only  alternative  to  the  granting  to 
the  central  government  of  the  power  to  act  directly  on  the  indi- 
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vidua!  citizens  was  to  grant  to  them  the  power  to  make  war  on 
the  states,  a  power  the  exercise  of  which  could  hardly  have  failed 
to  have  destroyed  the  T'nion.  With  these  alternatives  before 
them  the  decision  of  the  convention  cannot  seem  surprising.'** 


**  Mr.  Lansing  called  for  the 
reading  of  the  first  resolution  of 
each  plan,  which  he  considered  as 
involving  principles  directly  in 
contrast.  That  of  Patterson,  says 
he,  sustains  the  sovereignty  of  the 
respective  States;  that  of  Mr. 
Randolph  destroys  it.  The  latter 
requires  a  negative  on  all  the  laws 
of  the  particular  States,  the  for- 
mer only  certain  general  power 
for  the  general  good.  The  plan 
of  Mr.  Randolph,  in  short,  ab- 
sorbs all  power,  except  what  may 
be  exercised  in  the  little  local 
matters  of  the  States  which  arc 
not  objects  worthy  of  the  supreme 
cognizance.  He  grounded  his  pref- 
erence of  Mr.  Patterson's  plan, 
chiefly,  on  two  objections  to  that 
of  Mr.  Randolph;  first,  want  of 
power  in  the  convention  to  discuss 
and  propose  it;  secondly,  the  im- 
probability  of   its    being   adopted. 

Mr.  Patterson  .  .  .  preferred  it 
because  it  accorded:  first,  with  the 
powers  of  the  Convention;  second- 
ly, with  the  sentiments  of  the  peo- 
ple. If  the  Confederacy  was  rad- 
ically wrong,  let  us  return  to  our 
States  and  obtain  large  powers, 
not  assume  them  ourselves.  1 
came  here  not  to  speak  my  own 
sentiments,  but  the  sentiments  of 
those  who  sent  me.  Our  object 
is  not  such  a  government  as  may 
be  best  in  itself,  but  su-.-h  a  one 
as  our  constituents  have  author- 
ized us  to  prepare,  and  as  they 
will    approve.      If    we    argue    the 


matter  on  the  supposition  that  no 
Confederacy  at  j)resent  exists,  it 
cannot  be  denied  that  all  the 
States  stand  on  the  footing  of 
equal  sovereignty.  All,  therefore, 
must  concur  before  any  can  be 
bound.  If  a  proportional  repre- 
sentation be  right,  why  do  we  not 
vote  so  here?  If  we  argue  on  the 
fact  that  a  Federal  compact  ac- 
tually exists,  and  consult  the  arti- 
cles of  it,  we  still  find  an  equal 
sovereignty  to  be  the  basis  of  it. 
He  reads  the  fifth  article  of  Con- 
federation, giving  each  State  a 
vote;  and  the  tliirteonth.  declaring 
that  no  alteration  shall  be  made 
without  unanimous  consent.  This 
is  the  nature  of  all  trcarics.  What 
is  unanimously  done,  nuist  be 
unanimously  untloiie.  It  was  ob- 
served (by  Wilson)  that  the  larj^er 
States  gave  up  the  point,  not  be- 
cause it  was  right,  but  because 
the  circumstances  of  the  moment 
urged  the  concession.  l^e  it  so. 
Are  they  for  that  reason  at  liberty 
to  take  it  back?  Can  the  donor 
resume  liis  gift  \\ithout  tiie  con- 
sent of  the  (lonco?  Tiiis  doctine 
may  be  convenient,  liut  it  is  ;i 
doctrine  that  will  sacrifice  tlie 
lesser  States.  The  larti<'r  Stat(»s 
acceeded  readily  tn  the  Confeder- 
aey.  It  was  the  small  ones  that 
came  in  reluctantly  and  slowly. 
Xew  .Jersey  and  Maryland  were 
tlje  two  last,  tlie  former  <d)ject- 
ing  to  the  want  of  power  in  Con- 
gr<»ss  over  trade;    hotli   of  them   to 
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After  a  general  debate  upon  the  respective  merits  of  the  two 
plans,  from  Jnne  15th  to  June  19th,  the  test  vote  between  the 
Virginia  and  New  Jersey  plans  as  a  whole  came  up  on  the  latter 


the  want  of  power  to  appropriate 
the  vacant  territory  to  the  benefit 
of  the  whole.  If  the  sovereignty 
of  the  States  is  to  be  maintained, 
the  representation  must  be  drawn 
immediately  from  the  States,  not 
from  the  people;  and  we  have  no 
power  to  vary  the  idea  of  equal 
sovereignty.  The  only  expedient 
that  will  cure  the  difficulty  is  that 
of  throwing  the  States  into  hotcb- 
pot.  To  say  that  this  is  imprac- 
ticable will  not  make  it  so.  Let 
it  be  tried  and  we  shall  see 
whether  the  citizens  of  Massachu- 
setts, Pennsylvania,  and  Virginia 
acceded  to  it. 

^^r.  Wilson  entered  into  a  con- 
trast of  the  principal  points  of 
the  two  plans,  so  far.  ho  said,  as 
there  ha<l  been  time  to  examine 
the  one  last  proposed.  Tiiese 
j)oints  were:  (1)  In  the  Virginia 
])lan  there  are  iwo.  and  in  some 
degree  three,  branches  in  the  Leg- 
islature; in  the  plan  from  New 
.Jersey  there  is  to  be  a  i^infflc  Leg- 
islature only,  (i!)  Kepresentation 
of  tlie  people  at  large  is  the  basis 
of  one;  the  State  L<»gis]atures  the 
j)il!ars  of  the  other,  (o)  l^ropor- 
tional  representation  j>revails  in 
one,  etjuality  of  suffrage  in  tlie 
otlier.  (4)  A  single  executive 
magistrate  is  at  the  head  of  the 
on<',  a  {)Iurality  is  held  cnit  in  the 
the  other.  (."5)  In  the  one  a  ma- 
jority of  the  {)eoj)lc  of  the  lJnite<l 
States  nuist  j)revail,  in  the  otlier 
a  minority  may  prevail.  (0)  Tlie 
National    Legislature    is    to    make 


laws  in  all  cases  to  which  the  sepa- 
rate States  are  incompetent,  etc.; 
in  place  of  this,  Congress  is  to 
have  additional  power  in  a  few 
cases  only.  (7)  A  negative  on  the 
laws  of  the  State;  in  place  of  this 
coercion  to  be  substituted.  (8) 
The  Executive  to  be  removable  on 
impeachment  and  conviction,  in 
one  plan;  in  the  other,  to  be  re- 
movable at  the  instance  of  a  ma- 
jority of  the  executives  of  the 
States.  (9)  Revision  of  the  laws 
provided  for,  in  one;  no  such 
check  in  the  other.  (10)  Inferior 
national  tribunals,  in  one;  none 
such  in  the  other.  (11)  In  the  one 
jurisdiction  of  national  tribunals 
to  extend,  etc.,  and  appellate  juris- 
diction only  allowed  in  the  other. 
(IL')  Here  the  jurisdiction  is  to 
extend  to  all  cases  affecting  the 
national  peace  and  harmony; 
there  a  few  cases  only  are  marked 
out.  (13)  Finally,  the  ratification 
is  in  this  to  be  by  the  people 
themselves;  in  that,  by  the  legis- 
lative authorities,  according  to  the 
Thirteenth  Article  of  the  Confeder- 
ation. With  regard  to  the  power 
of  the  Convention,  he  conceived 
himself  authorize<l  to  conclude 
nothing,  but  to  be  at  liberty  to 
propose  anything.  In  this  par- 
ticular he  felt  himself  perfectly 
indifferent    to    the   two   plans. 

With  regard  to  the  sentim-ents 
of  the  jwople,  he  conceived  it  diflS- 
eult  to  know  precisely  what  they 
arc.  Those  of  the  particular  circle 
in    which    one    moved    were    com- 
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date  on  the  motion  that  the  Committee  of  the  Whole  report  the 
resolutions  to  the  House  as  they  stood  before  the  introduction 
of  the  New  Jersey  plan.  The  vote  on  this  motion  stood  seven 
states  to  three  in  favor  of  the  Virginia  plan.^*^ 

§  72.  The  Connecticut  Compromise. — The  period  during 
which  the  Constitution  was  being  discussed  in  the  Committee  of 
the  Whole  had  been  one  characterized  by  bitter  contests  and  by 
bigoted  holding  to  individual  opinions  at  all  costs  on  the  part 
of  the  delegates.  The  latter  history  of  this  convention  is  notable 
for  its  compromises,  without  which  the  Constitution  could  never 
have  been  adopted. 

Among  these  compromises  first  in  importance  stands  the 
so-called  Connecticut  compromise,  which  succeeded  in  bridging 
over  that  seemingly  impassable  chasm  between  the  Virginia  and 
the  New  Jersey  plans,  between  the  large  and  the  small  states. 
For  this  compromise,  as  for  so  many  other  things,  the  Constitu- 
tional Convention  is  indebted  to  a  provision  in  one  of  the  State 
Constitutions.     The    Constitution    of    Connecticut,    while    pro- 


monly  mistaken  for  the  general 
voice.  He  could  not  persuade  him- 
self that  the  State  Governments 
and  sovereignties  were  so  much 
the  idols  of  the  people,  nor  a  Na- 
tional Government  so  obnoxious  to 
them,  as  some  supposed.  Why 
should  a  National  Government  be 
unpopular?  Has  it  less  dignity? 
Will  each  citizen  enjoy  under  it 
less  liberty  or  protection?  Will  a 
citizen  of  Delaware  be  degraded 
by  becoming  a  citizen  of  the  Unit- 
ed States?  Where  do  the  people 
look  at  present  for  relief  from  the 
evils  of  which  they  complain?  Is 
it  ''from  an  internal  reform  of 
their  governments?  No,  sir.  It 
is  from  the  National  Councils  that 
relief  is  expected.  For  these  rea- 
sons, he  did  not  fear  that  the  peo- 
ple would  not  follow  us  into  a 
National  Government;  and  it  will 


be  a  further  recommendation  of 
Mr.  Randolph's  plan  tliat  it  is  to 
bo  submitted  to  thenij  and  not  to 
the  Legislatures,  for  ratification. 
Mr,  Pinckney :  The  whole  conies 
to  this,  as  he  conceived.  Give 
New  Jersey  an  equal  vote  and  she 
will  dismiss  lier  scruples  and  con- 
cur in  the  National  system.  He 
thought  the  convention  authorized 
to  go  any  lenjxth,  in  recommend- 
ing what  they  found  necessary  to 
remedy  the  evils  which  produced 
this  Convention.  Madison's  Jour- 
nal of  tlie  Federal  Convention, 
under  dale  of  June  lOth. 

^  Massachusetts,  Connecticut, 
Pennsylvania,  Virginia,  North  Car- 
olina, South  Carolina,  Georgia, 
aye — 7;  New  York,  New  Jersey, 
Delaware,  no — 3;  Maryland,  di- 
vided. 
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viding  for  senatorial  districts  arranged  according  to  popula- 
tion, divided  the  members  of  the  lower  house  practically  equally 
among  the  different  towns.  From  the  beginning  of  the  con- 
vention Oliver  p]llsworth  and  Koger  Sherman,  of  Connecticut, 
seemed  to  have  considered  this  plan  of  equal  representation  in 
one  house  and  proportional  representation  in  the  other  as  a 
proper  basis  of  compromise  between  the  large  and  the  small 
states.  This  proposition  was  first  suggested  in  the  convention 
by  Mr.  Sherman  on  June  11th.  On  the  same  day  the  vote  of 
^Connecticut  was  cast  in  favor  of  proportional  representation  in 
the  lower  house,  and  later  in  the  day  in  favor  of  equal  represen- 
tation in  the  Senate.  The  six  states,  however,  supporting  the 
N'irginia  plan  still  maintained  their  unbroken  ranks  and  the 
vote  wa.i  in  favor  of  ]U'0])ortional  representation  in  both  houses. 
On  June  10th  Connecticut  was  found  voting  for  the  Virginia 
plan,  as  a  wliole,  as  against  the  New  Jersey  plan.  The  Con- 
necticut delegates  were  still,  however,  far  from  having  aban- 
doned their  com])romise  and  were  ])repare(l  to  offer  it  again  at 
the  earliest  opportunity.  Tlie  apparently  uncompromising  atti- 
tude on  the  part  of  the  larger  states,  however,  for  a  time  threw 
Connecticut  over  entirely  to  the  side  of  the  snuiller  states,  and 
on  June  21)th  her  vote;  was  (!ast  in  the  convention  against  pro- 
]H)rtional  representation  in  the  lower  house. 

On  the  second  of  July  Connecticut's  opportunity  came  at  last. 
The  growing  discontent  of  the  smaller  states  had  at  length  be- 
gun to  arouse  the  fear  among  some  of  tlie  delegates  from  the 
"six"  states  that  they  were  j)('rhaj)s  going  too  far.  AVhen, 
tlicrcl'ore,  on  this  day  Oliver  Ellsworth  moved  for  an  equality 
of  the  voting  power  of  the  states  in  the  upper  branch  Mr. 
Baldwin,  of  Georgia,  divided  the  vote  of  that  state  by  voting 
with  the  smaller  states.  The  result  was  a, tie  and  a  deadlock. 
After  a  brief  jK'riod  of  hesitancy  the  convention  referred  this 
whole  matter  to  a  committee  of  one  from  each,  who,  three  days 
hiter   (July  5th)    reported  as  follows: 

"The  committee  to  whom  was  referred  the  eightli  resolution 
of  the  report  of  tlu*  Committee  of  the  Whole  House  and  as 
much  of  the  seventh  as  has  not  been  decidc^d  on,  submit  the  fol- 
lowing report : 
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"That  the  subsequent  propositions  be  recommended  to  the 
convention  on  condition  that  both  shall  be  generally  adopted. 

1.  "That  in  the  first  branch  of  the  legislature  each  of  the 
states  now  in  the  Union  shall  be  allowed  one  member  for  every 
forty  thousand  inhabitants,  of  the  description  reported  in  the 
seventh  resolution  of  the  Committee  of  the  AVhole  House;  that 
each  state  not  containing  that  number  shall  be  allowed  one  mem- 
ber; that  all  bills  for  raising  or  appropriating  money  and  for 
fixing  the  salaries  of  the  officers  of  the  government  of  tlie  United 
States  shall  originate  in  the  first  branch  of  the  legislature,  and 
sliall  not  be  altered  or  amended  by  the  second  branch ;  and  that 
no  money  shall  be  drawn  from  the  public  treasury,  but  in  pur- 
suance of  appropriations  to  be  originated  in  the  first  branch. 

2.  ''That  in  the  second  branch  each  state  shall  have  an  equal 
vote.'''^« 

After  being  debated  for  eleven  days  and  somewhat  ainended^^ 

"  This  report  was  found  on  a 
motion  in  the  committee  made  by 
Dr.  Franklin:  '*It  was  barely 
acquiesced  in  by  the  member  from 
the  States  opposed  to  an  equity 
of  votes  in  the  second  branch,  and 
was  evidently  considered  by  the 
members  on  the  other  side  as  a 
gaining  of  their  point. '  ^  A  motion 
was  made  by  Mr.  Sherman  (who  *  hitiire  of  the  Unito<l  States  the 
acted  in  the  place  of  Mr.  Klls- 
worth,  who  was  kept  away  by  in- 
disposition) in  the  Committee,  to 
the  following  effect:  ''That  each 
State  should  have  an  equal  vote  in 
the  second  branch;  provided,  that 
no  decision  therein  should  prevail 
unless  the  majority  of  the  States 
concurring  should  also  comprise  a 
majority  of  the  inhabitants  of  the 
United  States."  This  motion  was 
not  much  deliberated  on,  nor  ap- 
proved, in  the  Committee.  A  simi- 
lar proviso  had  been  proposed,  in 
the  debates  on  the  Articles  of 
Confederation,  in  1777,  to  tlie  ar- 


ticles j^ivinjj  certain  powers  to 
"nine  States. ^^  See  Journals  of 
Congrt^s  for  1777,  page  4(52.  Foot- 
note to  Scott's  p]dition  of  Madi- 
son's Journal  of  the  Kedcral  Con- 
venlion. 

■^'  The  resolution,  as  jiasscd,  was 
as  follows:  "Kesolvcd,  That  in 
original    formation    of    the    Ijegis- 


first  branch  thereof  shall  consist 
of  sixty-five  members,  of  which 
number  Xew  Hampshire  sliall  seiul 
a,  Massachusetts  S,  Rhode  Island 
1,  Connecticut  .">.  New  York  <>, 
New  Jersey  4,  IV'nnsylvania  S, 
Dclawjire  1.  Marylaiid  (5.  Virginia 
in,  North  ('arolina  5.  Soutli  Caro- 
lina ."),  (leorgia  '^.  Hut  as  the 
present  situation  of  tiie  States 
nuiy  probably  alter  in  the  num- 
ber of  their  inhabitants,  the  T.eg- 
islature  of  the  United  States  shall 
be  authorized,  from  time  to  time, 
to  appoint  the  nuiuher  of  repre- 
s<'ntatives,  and   in  case  nnv  of  the 
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this  report,  embodying  the  Connecticut  compromise,  was  adopted 
by  the  narrow  margin  of  live  stales  to  four.  Connecticut,  Xew 
Jersey,  Delaware,  Maryland,  North  Carolina,  against  Pennsyl- 
vania, Virginia,  South  Carolina  and  Georgia.  Massachusetts 
was  divided  and  New  York  wa.s  absent,  as  were  also  New  Hamp- 
shire and  Rhode  Island.  The  importance  of  the  Connecticut 
compromise  can  hardly  be  overestimated;  it  is  not  too  much  to 
say  that  without  it  the  Constitution  could  not  have  been  rati- 
fied. As  it  was  two  states,  Rhode  Island  and  North  Carolina, 
rejected  the  Constitution,  and  a  third,  Xew  York,  would  have 
done  so  if  by  so  doing  the  adoption  of  the  Constitution  could 
have  been  defeated.  Adverse  action  by  two  more  states  would 
have  defeated  the  adoption  of  the  Constitution,  and  such  ad- 
verse action  would  have  been  txiken  by  Delaware  and  New  Jersey 
had  not  equal  representation  in  the  Senate  been  conceded  to 
them. 


States  shall  hereafter  be  divided, 
or  enlarged  by  addition  of  terri- 
tory, or  any  two  or  more  States 
united,  or  any  new  States  ereate<l 
within  the  limits  of  the  United 
States,  the  legislature  of  the 
United  States  shall  i)ossesH  au- 
thority to  regulate  the  number  of 
representatives  in  any  of  the  fore- 
going oases,  upon  the  principle  of 
the  number  of  inhabitants,  so  ac- 
cording to  the  [)rovisi()iis  here- 
after mentioned;  provided,  al- 
ways, that  rei)resentati()n  ought  to 
be  proportioned  according  to  di- 
rect taxation.  And  in  order  to 
ascertain  the  alteration  in  the  di- 
rect taxation,  which  may  be  re- 
quired from  time  to  time  by  the 
changes  in  tlie  relative  circum- 
stances of  the  States. 

*  •  Kesolved,  That  a  census  be 
taken  within  six  years  from  the 
first  meeting  of  the  Legislature 
of  the  United  States,  and  once 
within  the  term  of  every  ten  years 


afterwards,  of  all  the  inhabitants 
of  the  United  States,  in  the  man- 
ner and  according  to  the  ratio  rec- 
ommended by  Congress,  in  their 
resolution  on  the  LSth  day  of 
April,  1783;  and  that  the  Legis- 
lature of  the  United  States  shall 
j»roj)ortion  the  direct  taxation  ac- 
cordingly. 

''Kesolved,  That  all  bills  for 
raising  or  appropriating  money 
an«l  for  fixing  the  salaries  of  offi- 
cers of  the  government  of  the 
United  States  sliall  originate  in 
the  first  branch  of  the  Legislature 
of  tlie  United  States,  and  shall 
no  be  altered  or  amended  in  the 
second  branch ;  and  that  no  money 
sliall  be  drawn  from  the  public 
treasury,  but  in  pursuance  of  ap- 
propriation to  be  originated  in  the 
first   branch. 

'  *  Kesolved,  That  in  the  second 
branch  of  the  Legislature  of  the 
United  States  each  State  shall 
have  an  equal  vote." 
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With  the  adoption  of  the  Connecticut  compromise  the  union 
of  the  small  states  and  the  extreme  State  Rights  Party  came 
to  an  end.  Delaware  and  New  Jersey  became  among  the 
strongest  supporters  of  a  true  national  government  and  were 
two  of  the  three  states  whose  conventions  ratified  the  new  Con- 
stitution without  a  dissenting  vote.  The  adoption  of  this  com- 
promise, however,  aroused  great  bitterness  on  the  part  of  Penn- 
sylvania and  Virginia  and  even  rendered  doubtful  the  ratifica- 
tion of  the  Constitution  by  the  latter  state. 

§  73.  The  Second  Great  Compromise. — The  second  great 
compromise  of  the  convention  had  relation,  like  the  first,  to  the 
method  of  representation  in  Congress,  being  on  the  question 
as  to  how  slaves  should  be  counted  in  determining  the  popula- 
tion of  a  state,  for  the  purpose  of  apportioning  direct  taxes  and 
representation.  The  extreme  South,  the  states  of  North  Caro- 
lina, South  Carolina  and  Georgia,  insisted  on  full  representa- 
tion in  Congress  for  the  slaves.  To  such  abolitionists  as  Gov- 
ernor Morris,  or  James  Wilson,  any  additional  representation 
granted  to  a  state  on  account  of  people  whom  she  not  only 
did  not  permit  to  vote  but  even  considered  as  mere  cliattels, 
seemed  unjust  and  absurd.  The  compromise  which  settled  this 
contest  was  one  anticipated  in  part  by  a  vote  of  tlie  Continental 
Congress  several  years  before.  In  1783,  when  Congress  was 
endeavoring  to  apportion  the  quotas  of  revenue  among  the  dif- 
ferent states,  this  same  question  aro>;e,  as  to  the  weight  to  be 
given  to  the  slave  population.  On  this  occ  asion  .James  Madison 
proposed  a  compromise,  which  was  accepted  by  Congress,  l)y 
which  a  slave  was  rated  as  equal  to  throo-fifths  of  a  freeman. 

The  Virginia  plan  had  declared  that  the  right  of  suffrage  in 
the  National  Legislature  ought  to  be  proportioned  to  tlio  quotas 
of  contribution  or  to  the  number  of  free  inhabitants  as  tlie  one 
or  the  other  rule  might  seem  best  in  different  cases  v^^  l)ut  during 
the  debates  in  the  Committee  of  the  Whole  tliis  was  changed 
to  read:  "Eesolved,  That  the  riglits  of  suiTrago  in  the  first 
branch  of  the  National  Legislature  ou^rht  not  to  ho  according  to 
the  rule  established  in  the  Articles  of  Confederation,  ])ut  accord- 

*  See  Appendix  F. 
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ing  to  some  equitable  ratio  of  representation,  namely,  in  propor- 
tion to  tlic  whole  number  of  white  and  other  free  citizens  and 
inhabitants  of  every  age,  sex  and  condition,  including  those 
hound  to  servitude  for  a  term  of  years,  and  three-fifths  of  all 
otlier  persons  not  comprehended  in  tlie  foregoing  description, 
except  Indians,  not  paying  taxes,  in  each  state."^®  This  pro- 
vision was  inserted  with  very  little  opposition  at  the  time,  but 
was  brouglit  up  again  in  the  convention  during  the  discussion 
over  the  Connecticut  compromise.  After  a  motion  to  rate  slaves 
equally  with  free  })ersons  in  the  apportionment  of  representa- 
tives had  been  twice  defeated'*'^  the  three-fifths  compromise  was 
finally  adopted."*^ 

§  74.  Changes  Made  by  the  Convention  in  the  Report  of 
the  Committee  of  the  Whole.— From  June  20th  to  July  26th, 
inclusive,  the  convention  was  engaged  in  the  consideration  of  the 
report  of  the  Conimittce  of  the  Whole.  Among  the  important 
clianges  made  in  the  report  during  this  period,  exclusive  of  those 
contained  in  the  Connecticut  Compromise,  were  the  following: 

The  first  Eesolution  was  by  unanimous  agreement  changed  to 
read  : 

'Miosolved,  Tliat  the  Governm(»nt  of  the  United  States  ought  to 
consist  of  a  su])reme  Legislative,  Executive  and  Judiciary,''  in- 
stead of,  ^*I?csolved,  That  it  is  the  opinion  of  this  committee 
that  a  national  government  ought  to  be  established,  consisting 
of  a  sii])rcnie  Legislative,  Executive  and  Judiciary."  This  change 
was  Hjade  in  order  that  it  should  not  appear  to  the  public  that 
the  Convention  considered  the  Articles  of  Confederation  as  not 
existing. 

Tlu^  term  of  odiee  of  nienibers  of  tlie  lower  house  of  Congress 
was  rednecd  from  tliree  to  two  years.'*^     An  age  qualification  of 

'"See  AppcMnlix  IT.  vaiiia,    Dolawaro,     Maryland.    Vir- 

*"  On  July   11.      Oelawaro,  South  ^inia,    Xortli    Carolina,   no — 8. 

Carolina,  CJeorjria,  aye — 3;   Massa-  "Connecticut.            Pennsylvania, 

cluisetts,     Connrcticut,     New     Jer-  Maryland,    Virginia,    Nortli    Caro- 

sey,    Pennsylvania,    Marylan<l,   A'ir-  Una.    Georgia,    aye — (i;     Now    Jer- 

ginia,    Xorth    Carolina,   no    -7.  sey.    Delaware,    no — '2;     ^^a,ssacllu- 

On     July     ll\      South     Carolina,  setts,  Sj)uth   Carolina,   divided. 

Georgia,     aye — 2;      Massaclnisetts.  '-On    the    ((uestion    for    striking 

Connecticut,   New  Jersey,   Pennsyl-  out     three    years:      Massachusetts, 
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twenty-five  years  was  next  inserted  for  members  of  this  body/^ 
and  the  provision  rendering  them  ineligible  to  offices  established 
by  a  particular  State  was  stricken  out.** 

A  strong  effort  on  the  part  of  the  States  of  Virginia  and 
Pennsylvania  to  do  away  with  the  election  of  the  United  States 
vSenators  through  the  instrumentality  of  the  State  Legislatures 
was  defeated,*^  but  the  term  of  office  of  Senators  was  changed 
from  seven  to  six  years,  the  provision  being  inserted  that  one- 
third  should  go-  out  of  office  every  two  years.*'*  The  provision 
rendering  Senators  ineligible  to  office  under  the  State  Govern- 
ments was  stricken  out.*^ 


Connecticut,  Pennsylvania,  Vir- 
ginia, North  Carolina,  South  Car- 
olina, Georgia,  aye — 7  ;  New  York, 
Delaware,  Maryland,  no — 3;  New- 
Jersey,  divided.  It  was  then  unan- 
imously agreed  to  make  the  term 
of   oflSee  two  years. 

**  Connecticut,  New  Jersey,  Del- 
aware, Maryland,  Virginia,  North 
Carolina,  South  Carolina,  aye — 7; 
Massachusetts,  Pennsylvania,  Geor- 
gia, no — 3;   New  York,  divided. 

**  Connecticut,  New  York,  New- 
Jersey,  Maryland,  Virginia,  North 
Carolina,  South  Carolina,  Georgia, 
aye — 8;  Massachusetts,  Pennsyl- 
vania, Delaware,  no — 3. 

**  On  the  question  that  they 
should  be  elected  by  the  State 
Legislatures:  Massachusetl^^s,  Con- 
necticut, New^  York,  New  Jersey, 
Delaware,  Maryland,  North  Caro- 
lina, South  Carolina,  Georgia,  aye 
— 9;  Pennsylvania,  Virginia,  no 
2. 

"•  On  the  question  to  strike   out 


*  *  seven     years ' 


Massachusetts, 


Connecticut,  New  York,  New  Jer- 
sey, North  Carolina,  South  Caro- 
lina, Georgia,  aye — 7;  Pennsylva- 
nia, Delaware,  Virginia,  no — 3; 
Maryland,     divided.      The    motion 


cO  insert  **six  years '^  was  at  first 
defeated:  Connecticut,  Pennsyl- 
vania, Delaware,  Virginia,  North 
Carolina,  aye — 5 ;  Massachusetts, 
New  York,  New  Jersey,  South  (.'ar- 
olina,  Georgia,  no — o;  Maryland, 
divided.  wV  motion  to  insert  "five 
years ' '  ^te^  iilso  defeated,  eac!' 
State  voting  as  Sin  the  previous 
question. 

On  the  question  for  * '  nine 
years,"  one-third  to  go  out  every 
three  years:  Pennsylvania,  Dela- 
ware, Virginia,  aye — 3;  Massachu- 
setts, Connecticut,  New  York,  New 
Jersey,  Maryland,  North  Carolina, 
South   Carolina,  («eorgij»,   no — S. 

ft  was  finally  voted  to  insert 
"six  years"  and  provide  that  one- 
thir<l  should  go  out  of  oflice  every 
two  years:  Massachusetts,  (Con- 
necticut, Virginia.  North  Carolina, 
necticut,  Pennsylvania,  Dclawar*', 
Maryland,  Virginia.  Ni>rth  Caro- 
lina, aye — 7;  New  Y(»rk,  New  .Jcr 
sey,  South  ('aroliiui,  (Jeor^ia,  no- - 
4. 

*' On  question  of  retaining  (hir^j 
provision:  ^lassachusetts.  PenM% 
sylvania,  Virginia,  aye-  3 :  C'(ui- 
necticut.  New  York,  New  .Tersey, 
Delaware,   Maryland,    North   Caro- 


^r 
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The  sixth  resolution  relative  to  the  powers  of  Congress  was 
amended  so  as  to  read :  "Eesolved,  That  the  National  Legisla- 
ture ouglit  to  possess  the  legislative  rights  vested  in  Congress  by 
the  Articles  of  Confederation  and,  moreover,  to  legislate  in  all 
eases  for  the  general  interests  of  the  Union,  and  also  in  those 
to  which  the  States  arc  separately  incompetent,  or  in  which  the 
harmony  of  the  United  States  may  he  interrupted  by  the  exer- 
cise of  individual  legislation/'^ 

The  clause  in  the  Ecsolutions  giving  Congress  the  power  to 
negative  State  Laws  was  defeated  upon  its  consideration  in  the 
Convention. *•*  The  prohibition  against  any  increase  in  the  sala- 
ries of  the  judges  so  as  to  affect  those  in  office  was  stricken  out,'"^ 
as  was  also  the  whole  of  the  fifteenth  Resolution  relative  to  the 
temporary  continuance  of  the  Congress  sitting  under  the  Articles 
of  Confederation.  ^lany  proposals  were  made  to  change  the 
method  of  electing  the  Executive,  but  no  change  was  made  at 
this  time  in  the  plan  of  electing  the  Executive  set  forth  in  the 
resolutions  of  the  Committee  of  the  Whole/'^ 

An  additional  re?olution  was  adopted  as  follows: 

^'Kesolved,  That  it  l)e  an  instruction  to  the  Committee  to 
whom  were  referred  the  proceedings  of  the  Convention  for  the 
establishment  of  a  National  (ioverument,  to  receive  a  clause,  or 
clauses,  requiring  certain  qualifications  of  property  and  citizen- 
ship in  the  United  States,  for  the  Executive,  the  Judiciary  and 
the  members  of  both  branches  of  the  Legislature  of  the  United 
States." 

§  75.  The  First  Draft  of  the  Constitution.— The  resolu- 
tions adopted  by  the  Coinniittce  of  the  Whole,  as  amended  by  tbe 
Convention,  togctlier  with  a  set  of  propositions  offered  by  Mr. 
C.    rickney,  on    May   '29ili.   and   I\rr.    Patterson's   "New   Jersey 

Una,   Soiitli    Carolina,   Grorjria,    no       New    Jersey,    Pennsylvania,    Dela- 

— 8.  ware,    Maryland,    South    Carolina, 

*-  Massachusetts,      New      Jersey,       Geor^na,   no — 7. 

Pennsylvania,  Delaware,  Maryland, 

^,     ,,'/-,       T  /.     / .    *       I-  ^Massachusetts,         Connecticut, 

North  Carolina,  ave — (> ;   (  onnecti- 

,T.     .    .  *       ^,       .,       T  iN'nnsvlvania,  Delaware,  Maryland, 

cut,      Virt^inia,      South      (  arolina,  •  '  • 

^         .  ,  South   Carolina,   ave — 0:   Virginia, 

Georp^ia,  no — 4.  •  '  "^ 

,0  ,,  ,        ii      X'-      •    •      X'     *i         North  Carolina,  no — 'J, 

"Massachusetts,  virjrinia.  North 

Carolina,       aye — 8;       Connecticut,  ''See  Chapter  IX. 
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Plan/'  were  referred  to  a  Committee  of  Detail  on  July  26th.  On 
August  6tli  this  Committee  reported  back  to  the  Convention  the 
first  draft  of  the  Constitution,  consisting  of  twenty-three  ar- 
ticles." From  August  6th  to  September  10th  this  draft  of  the 
Constitution '  was  debated  and  amended  by  the  Convention. 
Among  the  changes  made  in  this  draft  were  the  following : 

The  required  length  of  citizenship  for  members  of  the  lower 
house  was  raised  from  three  years  to  seven,  and  for  the  upper 
house  from  four  years  to  nine,  .and  it  was  provided  that  eacli 
Senator  or  Representative  must  be  an  inhabitant  of  the  State 
which  he  represented.'*' 

Article  VI,  Section  II,  giving  power  to  Congress  to  prescribe 
property  qualifications  for  its  members,  was  defeated^*  and 
dropped  out  of  the  Constitution.  It  was  provided  that  it  should 
require  a  two-thirds  vote  of  either  House  of  Congress  to  expel 
a  member.  Instead  of  members  of  Congress  being  paid  by  the 
State  which  they  represented,  it  was  voted  that  they  should  be 
paid  out  of  the  national  treasury.'^^ 

The  power  to  emit  bills  of  credit  was  taken  out  of  the  powers 
granted  to  Congress,**'  and  the  power  of  Congress  to  "make  war^' 
was  changed  to  one  to  "declare  war."  Several  additional  powers 
were  also  given  to  Congress.'*^ 

It  was  provided  that  the  two  witnesses  required  to  convict  of 
treason  must  be  to  the  same  overt  act. 

The  power  of  the  President  over  the  militia  of  the  several 
States  was  limited  to  cases  when  they  were  "called  into  the 
actual  service  of  the  United  States."^® 


"See  Appendix  H.  chusctts,  South  Carolina,  no — 2. 

"The    first    draft    read    "resi-  '^  New     Hampshire,      Alassachu- 

dent."  setts.     Connection  t.     Pennsylvania, 

•*  New      Hampshire,      Massachu-  Delaware,    Virginia,    N<»rth    Caro- 

setts,    Georgia,    aye — 3;    Connecti-  Una,  South  Carolina,  (loor^ia,  aye 

cut,     New     Jersey,     Pennsylvania,  — 9;    New  Jersey,  Maryland,  no — 2. 

Maryland,    Virginia,    North    Caro-  "Compare    first    draft    of    the 


Una,  South  CaroUna,  no — 7. 


Constitution  with  its  final  form. 


"New    Hampshire,    Connecticut,  "New    Hampshire,    Connecticut, 

New    Jersey,    Pennsylvania,    Dela-  Pennsylvania,  Maryland.  Virginia, 

w'are,    Maryland,   Virginia,    North  Georgia,  aye— C;   Delaware,  South 

Carolina,  Georgia,  aye— 9;  Massa-  Carolina,  no— 2. 
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The  requirement  for  a  two-thirds  vote  of  Congress  to  admit 
new  States  was  omitted  and  a  provision  against  requiring  any 
religious  test  for  holding  office  was  inserted. 

Freedom  and  equality  of  trade  between  the  States  were 
further  protected  by  inserting  the  chiuse,  ^'Nor  shall  any  regula- 
tion of  commerce  or  revenue  give  preference  to  the  ports  of  one 
state  over  tliose  of  another,  or  oblige  vessels  bound  to  or  from 
any  State  to  enter,  clear  or  pay  duties  in  another/' 

The  election  of  the  President  was  taken  away  from  Congress 
and  given  to  an  especially  chosen  body  of  electors,  the  President's 
term  of  office  being  reduced  to  four  years.*"'®  Provision  was  also 
made  for  the  first  time  for  creating  the  office  of  a  Vice-President. 

§  76.  The  Third  Great  Compromise. — The  most  important 
changes  made  by  the  Convention  in  the  first  draft  of  the  Consti- 
tution were  those  relative  to  the  election  of  the  President  and 
those  which  constituted  the  third  and  last  of  the  three  great 
Compromises  of  the  Convention.  This  Compromise,  like  the  sec- 
ond one,  was  concerned  with  the  slavery  question.  The  first 
draft  of  the  Constitution  contained  the  following  provisions: 

^^Article  ^'1I,  Section  IV.  No  tax  or  duty  shall  be  laid  by  the 
Legislature  on  articles  ex|)orted  from  any  State,  nor  on  the 
migration  or  im])ortation  of  such  persons  as  the  several  States 
shall  think  |) roper  to  admit,  nor  shall  such  migration  or  importa- 
tion be  probibited.'' 

^'Section  V.  No  capitation  tax  shall  be  laid  unless  in  pro- 
portion to  tbe  census  herein  be  fore  directed  to  be  taken.'' 

"Section  W,  No  Navigation  Act  shall  be  passed  without  the 
assent  of  two-t birds  of  the  members  present  in  each  house." 

Kacb  of  these  sections  was  tbe  occasion  of  a  sharp  contest; 
eacb  bad  strong  supporters  and  bitter  opponents.  The  Southern 
States  favored  these  section^,  wbich,  on  the  other  hand,  found 
opposition  in  tbe  North.  Tbe  welfare  of  New  England  depended 
largely  ii])on  its  sbip])ing,  and  tbe  requirement  of  a  two-thirds 
vote  to  pass  a  navigation  law  was  considered  a  blow  at  her  pros- 
perily.  The  anti-slavery  sentiment  of  tbe  North  was  offended 
by  the  |)i'oliibition  to  Congress  of  tbe  power  to  citber  prohibit  or 
tax  tbe  importation  of  slaves. 

•'•'Svo   ('li;i|it('r    IX. 
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The  different  provisions  in  these  sections  were  debated  from 
time  to  time,  and  after  the  provision  relative  to  export  duties 
had  been  retained  in  the  Constitution  by  a  vote  of  seven  States 
to  four,'^  the  remainder  of  the  fourth  clause  and  the  fifth  and 
sixth  clauses  of  the  seventh  article  were  referred  to  a  special 
committee  of  eleven  (one  from  each  State),  who  reported  the  fol- 
lowing Compromise: 

"Strike  out  so  much  of  the  Fourth  Section  as  was  referred 
to  the  Committee  and  insert :  "The  migration  or  importation  of 
such  persons  as  the  several  States  now  existing  shall  think  proper 
to  admit,  shall  not  be  prohibited  by  the  Legislature  prior  to  the 
year  1800,"^  but  a  tax  or  duty  may  be  imposed  upon  such  migra- 
tion or  importation  at  a  rate  not  exceeding  the  average  of  the 
duties  laid  on  imports. 

"The  Fifth  Section  to  remain  as  in  the  report. 

"The  Sixth  Section  to  be  stricken  out." 

The  report  is  in  the  nature  of  a  general  compromise.  On  the 
question  of  the  prohibition  of  tlie  slave  trade  the  South  secured 
the  certainty  of  its  continuance  for  twenty  years,  but  conceded 
that  Congress  might  abolish  it  at  the  end  of  this  period  and 
might  tax  the  slaves  imported  during  the  next  twenty  years. 
The  South  also  succeeded  in  keeping  the  prohibition  against 
export  duties  in  the  Constitution,  and  in  return  for  this  aided 
New  England  in  striking  out  the  requirement  for  a  two-thirds 
vote  of  Congress  to  pass  a  Navigation  Act.  This  Compromise 
was  carried  through  by  the  vote  of  the  extreme  Southern  and  the 
New  England  States  against  those  of  the  Central  States.  It  is 
interesting  to  notice  that  next  to  Pennsylvania,  the  State  whose 
delegates  were  most  bitterly  opposed  to  tlie  continuation  of  tlie 
slave  trade  was  Virginia.  In  theory  tlnu-e  is  much  to  be  con- 
demned and  little  to  be  approved  in  this  Compromise.     It  was, 

••  Massachusetts,         Connecticut,  "*  The   vote   of    the    compromise 

Maryland,    Virginia,    North    Caro-  provision    as    to    the    slave    trade 

Una,  South  Carolina,  Georgia,  aye  was  as  follows:     New  Hampshire, 

— 7;    New    Hampshire,    New    Jer-  Massachusetts,  Connecticut,   Mary- 

sey,    Pennsylvania,    Delaware,    no  land,  North  Carolina,  South  Caro- 

— 4.  lina,  Georgia,  aye — 7;  >»ew  Jersey, 

"Afterwards   extended   by   vote  Pennsylvania,   Delaware,   Virginia, 

of  the  Convention  to  the  year  1808.  no — 4. 
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liowever^  a  practical  necessity  if  the  Constitution  was  to  be 
adopted.  If  the  slave  trade  had  been  prohibited  South  Carolina 
and  Georgia  would  have  rejected  the  Constitution  and  their  de- 
fection would  have  been  as  fatal  to  its  success  as  would  the  loss 
of  Delaware  and  New  Jersey. 

§  77.  The  Oloaing  Work  of  the  Convention. — On  Septem- 
ber 10th  the  Constitution  was  referred  to  a  Committee  of  Style, 
who  on  September  12th  reported  back  the  Constitution  to  the 
Convention  in  practically  its  present  form,  and  on  September 
17th  the  Convention  finished  its  work  and  ordered  the  Constitu- 
tion which  it  had  prepared  forwarded  to  Congress  and  to  the 
several  States.  This  Constitution  as  reported  to  Congress  and  to 
the  States  did  not  suit  anyone  exactly.  It  was  the  result  of  com- 
promise in  which  all  had  yielded  something.  It  is  from  this 
standpoint  that  it  must  be  judged.  The  United  States  Constitu- 
tion is  the  product  of  gradual  growth  and  the  needs  of  the  times, 
not  of  abstract  reasoning. 

§  78.  The  Adoption  of  the  Constitution  by  the  States.— 
Even  with  its  compromises  the  fate  of  the  proposed  Constitution 
hung  in  the  balance  for  many  months.  After  eight  days'  discus- 
sion it  was  submitted  to  the  several  States  by  Congress.  Dela- 
ware led  the  way  in  ratification  by  a  unanimous  vote  in  her  Con- 
vention on  the  6th  day  of  December.  Pennsylvania  and  New 
Jersey  followed  during  the  same  month,  the  latter  unanimously, 
the  former  by  a  two-thirds  vote.  Georgia  opened  the  year  1788 
by  ratifying  it  unanimously  on  January  2d,  and  Connecticut 
ratified  a  week  later  by  a  vote  of  more  than  three  to  one.  The  first 
hard  fight  occurred  in  Massachusetts,  where  the  contest  in  the 
Convention  lasted  four  weeks.  The  action  of  Samuel  Adams  in 
finally  declaring  for  it  turned  the  scale  and  the  Constitution  was 
ratified  by  a  vote  of  187  to  168.  This  ratification,  however,  was 
accompanied  by  the  proposal  of  certain  amendments  to  the  Con- 
stitution, which  became  largely  the  basis  of  the  first  ten  amend- 
ments. Maryland  in  April  and  South  Carolina  in  May  next 
ratified  the  Constitution  by  large  majorities.  New  Hampshire 
secured  the  honor  of  being  the  ninth  State  to  ratify  the  Consti- 
tution and  thus  assuring  its  adoption  by  ratifying  it  on  June 
21st,  and  the  ratification  of  Virginia  followed  four  days  later. 
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On  July  26th  the  New  York  Convention,  mainly  through  the  in- 
fluence of  Alexander  Hamilton,  ratified  the  Constitution  by  a 
narrow  majority.  Bhode  Island  and  North  Carolina  at  first 
rejected  the  Constitution.'* 

§79.  The  Amendments  to  the  Constitution.— The  first 
Congress  took  steps  to  supply  the  absence  of  a  Bill  of  Kights  in 
the  Constitution  by  submitting  twelve  proposed  amendments  to 
the  States  by  Besolution  of  1789.  Ten  of  these  were  ratified  by  a 
suflRcient  number  of  States  and  became  the  first  ten  amendments. 
The  decision  of  the  Supreme  Court  in  Chisholm  vs.  Georgia  to 
the  effect  that  a  State  could  be  sued  by  a  citizen  of  another  State 
led  to  the  Eleventh  Amendment.  The  Twelfth  Amendment  re- 
sulted from  the  imsatisfactory  state  of  the  law  governing  the 
election  of  President  as  shown  by  the  elections  of  1796  and  1800. 
The  last  three  amendments  arose  out  of  the  slavery  question  and 
the  Civil  War." 

*»The    Constitution   was   ratified  land,   April   28,   1788;    (8)    South 

by  the  thirteen  states,  as  follows:  Carolina,  May  23,  1788;    (9)  New 

(1)    Delaware,  Dec.  6,  1787;    (2)  Hampshire,   June   21,   1788;    (10) 

Pennsylvania,  Dec.   12,   1787;    (3)  Virginia,    June    25,     1788;     (11) 

New   Jersey,   Dec.   18,   1787;    (•*;  New    York,   July    26,    1788;    (12) 

Georgia,   Jan.   2,   1788;    (5)    Con-  North    Carolina,    Nov.    21,    1789; 

necticTit,  Jan.  9,  1788;   (6)  Massa-  (13)  Rhode  Island,  May  29,  1790. 

chnsetts,  Feb.  6,  1788;    (7)  Mary-  "  Sei>  Chapter  XIIT. 


CHAPTER  V. 

THE   DISTEIBUTTON    OF   POWERS    BETWEEN    THE    GOVERN- 
MENT, OP  THE  UNITED  STATES  AND  THOSE 
OF  THE  STATES. 

§  80.  The  most  difficult  problems  of  the  Federal  Oonvention. 

— The  members  of  the  Federal  Constitutional  Convention  met 
in  May,  1787,  not  as  the  representatives  of  the  United  States, 
chosen  to  draft  a  new  system  of  governnjent  for  an  already 
unified  people,  but  as  the  diplomatic  representatives  of  twelve* 
eicisting  and  more  than  semi-independent  States,  at  that  time 
joined  together  in  the  loosest  of  "leagues  of  friendship."  The 
most  important  and  also  the  most  difficult  of  the  problems  which 
presented  themselves  before  the  Convention  was  the  determina- 
tion of  the  relations  which  were  to  exist  between  the  new  central 
Government  and  the  thirteen  States,  and  the  powers  which  were 
to  be  granted  to  the  former  or  reserved  to  the  latter. 

§  81.  Conflicting  views  as  to  the  proper  relation  between 
the  governments  of  the  United  States  and  those  of  the  States. 
— The  provisions  of  the  Virginia  and  New  Jersey  plans,  already 
discussed,  show  the  divergent  views  upon  this  question  held  by 
the  various  members  of  the  Federal  Constitutional  Convention. 
Nor  did  this  diflFerence  of  opinion  end  with  the  adoption  of  the 
Constitution.  Prior  to  this  event  the  contest  had  been  upon 
the  question  as  to  what  provisions  should  be  inserted  into  the 
Constitution;  the  question  later  changed  into  one  as  to  the 
interpretation  of  the  provisions  contained  in  the  Constitution. 
Among  the  American  people  many  different  views  were  held  as 
to  the  essential  nature  of  the  new  Government  which  they  had 
created.  Under  one  view  the  United  States  was  a  true  nation, 
created  by  the  Constitution,  which  had  been  adopted  by  the 

'Bhode  Island  not  being  repre-      vention. 
Bented  at  any  period  of  the  con- 
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people  of  the  whole  country,  acting  in  the  exercise  of  the  original 
sovereignty  ever  residing  in  the  people  of  every  country.  The 
States  had  been  retained  merely  as  convenient  instrumentalities 
for  the  exercise  of  certain  functions  of  government  relating  to 
matters  of  a  local  character,  and  in  strict  subordination  to  the 
Xational  Government;  the  United  States,  under  this  view  had 
become  a  Statesbund.  This  theory  denied  the  contention  that 
the  United  States  Government  was  adopted  by  the  States  as  such. 

The  central  idea  of  the  second  theory  was  that  the  United 
States,  even  after  the  adoption  of  the  Constitution,  was  still  in 
the  nature  of  a  confederation  or  a  Bundesstaat,  and  that  the 
Constitution  had  been  adopted  by  the  States,  or  at  least  by  the 
people  of  the  several  States,  and  not  by  the  peo|)le  of  the  United 
States.  Under  this  theory  the  States  were  of  tlu-  primary  im- 
portance, and  the  Government  of  the  United  States  merely  their 
agent,  created  for  certain  specilic  purposes,  and  with  clear  and 
narrow  limits  upon  its  power  and  authority. 

The  keystone  of  the  Constitution  was,  in  tlie  minds  of  the 
supporters  of  the  first  theory,  the  second  clause  of  tlie  Sixth 
Article;  in  the  minds  of  the  upholders  of  the  second,  the  ninth 
and  tenth  amendments. 

§  82.  Contest  in  American  history  between  the  conflicting 
views  as  to  the  relations  between  the  Government  of  the  United 
States  and  those  of  the  States. — This  contention  as  to  the  rela- 
tive powers  of  the  Government  of  the  United  States  and  of  the 
State  governments  naturally  became  the  ])rin('ipal  dividini^  line 
between  the  American  political  parties,  in  the  early  days  of  the 
Republic.  It  was,  in  fact,  by  politics  as  nuicli  as  hy  law,  that 
the  settlement  of  the  question  wa-  etTertcd.  It  must  l)e  home  in 
mind  that  in  spite  of  the  small  ehan^c^  whieli  liave  been  made 
by  amendments  in  the  text  of  the  ( 'oust  i  Hit  ion  since  its  adop- 
tion, the  relations  which  the  States  iM'ar  to  tlie  freneral  •govern- 
ment at  the  present  time  is  a  very  diircM'eiit  thinir  from  the 
relation  which  they  bore  in  tlie  early  days  of  the  Constitution. 
The  weight  of  power,  the  center  of  *:iavity,  which  at  first  in- 
clined towards  the  individual  States  jias  now  swunir  far  ovim- 
towards  the  central  Government.  The  niovemenl  in  this  direc- 
tion has  been  almost  continuous  throughout   tin*  hundred  and 
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twenty  years  which  have  elapsed  since  the  Constitution  was 
adopted,  but  its  most  rapid  progress  was  during  the  epoch  of 
the  Civil  War.=^  The  Constitutional  History  of  the  United 
States  is  in  fact  divided  by  this  war  into  two  sharply  defined 
periods.^ 

The  grounds  for  differences  of  opinion  as  to  the  meaning  of 
the  Constitution  largely  arose  out  of  the  fact  that  the  wording 
of  the  Constitution  had  been  the  result  of  compromise.  Only 
thirty-nine  of  the  fifty-five  delegated  to  the  Convention  signed 
the  Constitution,  and  it  failed  to  completely  satisfy  anyone. 
Indeed,  had  it  satisfied  either  extreme  party  it  could  never  have 
been  adopted.     The  result  was,  that  after  the  adoption  of  the 


^  *  *  It  requires  a  steady,  clear- 
viewed,  thoroughly  informed  his- 
torical sense,  therefore,  to  deter- 
mine what  was  at  any  given  time 
the  real  character  of  our  political 
institutions.  To  us  of  the  present 
day  it  seems  that  the  Constitution 
framed  in  1787  gave  birth  in  1789 
to  a  national  government  such  as 
that  which  now  constituted  an  in- 
destructible bond  of  union  for  the 
states,  but  the  men  of  that  time 
would  certainly  have  laughed  at 
any  such  idea,  and  for  the  Engli.sh 
race,  as  I  have  said,  every  law  is 
what  those  who  administer  it  think 
it  is.  The  men  of  1789  meant  to 
form  *a  more  perfect  union'  than 
that  which  had  existed  under  the 
Confederation ;  they  saw  that  for 
tije  colonies  there  must  be  union 
or  disintegration;  they  thought 
union  needful  and  tiiey  meant  to 
have  it  in  any  necessary  degree. 
But  they  had  no  sjjccial  love  for 
the  union  which  they  set  about 
consummating,  and  tliey  meant  to 
have  as  little  of  it  as  jiosi^ible,  as 
little  as  might  be  cnmjtatible  with 
wise  providcme  as  to  the  \vrlf:ire 
of    the    new    fledged    states.      They 


were  even  more  afraid  of  having 
too  strong  a  central  government 
than  of  having  one  which  was  too 
weak,  and  they  accepted  the  new 
Constitution  offered  them  by  the 
Convention  of  1787  because  con- 
vinced of  the  truth  of  the  argu- 
ments urged  by  its  friend  to  the 
effect  that  the  union  would  be  fed- 
eral merely  and  would  involve  no 
real  sacrifice  of  individuality  or 
autonomy  on  the  part  of  the 
states."  Wilson's  *'The  State," 
p.  476. 

''The  war  (i.  e.,  of  1861-1865) 
wrought  changes  of  the  most  pro- 
found character.  Secession  was 
prevented,  the  Union  was  pre- 
served, and  slavery  was  forever 
abolished ;  these  were  the  imme- 
diate effects  of  the  struggle;  but 
the  remoter  results  were  even  more 
important.  They  penetrated  to  the 
changing  of  the  very  nature  of  the 
Union,  tliough  the  form  of  the 
Federal  government  remained  in 
all  essential  features  unaltered.'* 
Id.  p.  480. 

'  Head  t  he  last  few  pages  of  Von 
Hoist's  **  Constitutional  History 
of  the  United  States." 
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Constitution  each  faction  sought  for  that  interpretation  of  the 
instrument  which  would  best  support  its  own  views  of  govern- 
ment. 

At  the  election  of  1789  the  conduct  of  the  (iovernment,  under 
the  newly  adopted  Constitution,  was  not  unnaturally  given  to 
the  party  friendly  to  this  instrument,  and  the  Government  of  the 
United  States  remaine'd  under  the  control  of  this  party  for 
twelve  years.  The  efforts  toward  the  strengthening  of  the 
central  Government,  which  were  made  during  this  period,  were 
the  work  of  the  legislative  and  executive  departments.  The 
judicial  department  was  still  weak  and  the  tremendous  influence 
which  this  department  was  later  to  exercise  in  the  development 
of  the  government  of  the  United  States  was  not  yet  appreciated. 

The  troubled  conditions  of  the  times  caused  the  Federal 
party,  during  the  administration  of  President  John  Adams,  to 
pass  a  series  of  laws,  culminating  with  the  Alien  and  Sedition 
Acts,  for  the  purpose  of  strengthening  the  central  Government. 
These  laws  aroused  great  indignation  and  opposition  to  the 
(rovernment  and  ultimately  drove  the  Federalist  Party  from 
power.  A  more  immediate  result  was  the  calling  forth  of  the 
most  dramatic  enunciations  of  the  States  rights  principles  to  he 
found  in  American  history  prior  to  the  secession  period. 

§  83.  The  Virginia  and  Kentucky  Resolutions  of  1798  and 
1799. — The  Virginia  and  Kentucky  Resolutions  were  procla- 
mations passed  by  the  Legislatures  of  these  States  in  1798 
and  1799,  denouncing  the  alleged  recent  usurpations  of  pow- 
er by  the  National  Government,  and  setting  forth  the  rela- 
tions between  the  general  and  State  governments,  from  the 
standpoint  of  the  States  rights,  or  strict  constructionist, 
standpoint. 

The  Virginia  resolutions  of  1798  declared  tliat  the  Constitu- 
tion was  a  compact  by  which  tlie  States  had  surrendered  only 
a  limited  portion  of  their  powers,  that  whenever  the  P'ederal 
Government  undertook  to  step  over  the  houndary  of  its  delcL^aled 
authority,  it  was  the  duty  of  the  State  to  interpose  and  main- 
tain the  rights  whidi  they  had  reserved  to  tluMnselves :  that 
the  Alien  and  Sedition  laws  were  an  usurpation  hy  the  Federal 
Government  of  powers  not  granted  to  it,  since  the  abridgment 
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of  liberty  of  speech  or  of  the  press  had  been  especially  forbidden 
by  the  Constitution;  that  the  State  of  Virginia  solemnly  de- 
clared those  laws  to  be  unconstitutional^  and  appealed  to  the 
other  States  to  join  in  that  declaration ;  and  that  her  governor 
should  be  instructed  to  transmit  copies  of  these  resolutions  to 
the  governors  of  other  States  to  be  laid  before  the  legislatures. 
These  resolutions  were  repeated  by  the  Virginia  Legislature  in 
the  following  year. 

*  The  Kentucky  resolutions  of  1798  were  to  the  same  general 
effect  as  those  of  Virginia,  but  with  the  additional  declaration 
that  the  States  were  one  party  to  the  compact,  and  the  Federal 
Government  was  the  other,  and  that  each  party  must  be  the 
judge  of  infractions  of  the  agreement,  and  of  the  mode  and 
measure  of  redress.  The  next  year  the  Kentucky  resolutions  of 
1799  were  adopted.  They  declared  "nullification"  to  be  "the 
rightful  remedy,"  but  qualified  this  by  saying  that  they  "bowed 
to  the  laws  of  the  Union." 

§  84.  The  accession  to  power  of  the  strict  Oonstructionist 
Party. — On  March  4,  1801,  the  control  of  both  the  Executive 
and  Legislative  departments  of  the  United  States  Government 
passed  into  the  hands  of  the  strict  Constructionist  Party,  which 
was  to  retain  its  control  of  these  departments,  with  the  excep- 
tion of  brief  intervals,  for  sixty  years.  During  the  rule  of  this 
party  the  above  mentioned  departments  were  hostile  to  the 
development  of  the  power  of  the  central  Government  at  the 
expense  of  those  of  the  States,  and  yet  during  this  ver}'  period 
we  find  a  great  increase  of  the  powers  of  the  National  Govern- 
ment, a  result  brought  about  by  the  work  of  the  Judicial 
Department. 

One  of  the  last  official  acts  of  President  John  Adams  was 
the  appointment  of  John  Marshall  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States.  This  appointment  was  to 
strongly  affect  the  future  constitutional  and  legal  history  of  the 
country.  Under  his  leadership  the  Supreme  Court  soon  began 
to  take  a  position  relative  to  the  Constitution  which  materially 
contributed  to  the  completion  of  the  work  of  making  one  Nation 
out  of  tlie  United  States.* 

•See  Chapter  X. 
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For  the  half  century  beginning  in  1820  these  questions  of 
States  rights  were  inseparably  connected  with  the  slavery  ques- 
tion, and  will  be  considered  in  connection  with  that  subject.^ 

Since  the  close  of  the  reconstruction  period  the  question  has 
ceased  to  be  the  great  dividing  line  between  political  parties, 
and  consequently  has  come  to  be  considered  on  all  sides  with 
greater  fairness  and  less  animosity.  No  one  today  opposes  the 
idea  of  a  strong  central  Government,  or  the  supremacy  of  the 
United  States  Constitution  and  laws.  On  the  other  hand,  few 
oppose  the  claims  of  the  States  to  independent  action  within 
their  proper  sphere.  Those  few  who  apparently  desire  to  reduce 
the  States  to  the  position  of  geographical  subdivisions  are  too 
few  to  seriously  threaten  the  time-honored  equiUbriiim  now 
existing  between  the  two  governments. 

§  85.  The  Oo-ezisting  Governments. — Throughout  all  the 
time  that  has  elapsed  since  the  adoption  of  the  Constitution, 
there  have  been,  and  are  at  the  present  time,  two  distinct  govern- 
ments within  the  territorial  limits  of  each  State  of  tlie  United 
States.  Each  of  these  governments  has  its  separate  depart- 
ments; each  has  its  distinct  laws;  and  each  lias  its  own  tri- 
bunals for  their  enforcement.  Neither  government  is  allowed 
to  encroach  upon  the  proper  jurisdiction  of  the  other,  nor  to 
authorize  any  interference  therewith  by  its  executive  or  judicial 
officers.  The  United  States  Constitution  recognizes  and  pro- 
tects both  governments,  but  its  relation  to  each  is  very  different. 

The  United  States  Constitution  contains  no  grant  of  powers 
to  the  State  governments;  these  existed  prior  to  the  Federal 
Constitution;  and  at  the  time  of  its  adoption,  except  for  the 
slight  restrictions  contained  in  the  Articles  of  Confederation, 
were  possessed  of  full  sovereign  powers.  The  United  States 
Constitution  was  thus  a  grant  of  powers  to  the  United  States 
Government,  and  a  consequent  limitation  upon  tliose  of  the 
States. 

The  United  States  Government  is  entirely  the  creation  of  the 
Constitution,  it  is  a  government  of  delegated  powers,  possessing 
no  authority  not  expressly  or  by  implication  granted  to  it  by 

■See  Chapter  XIII. 
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the  instrument  which  creategl  it.*  The  State  governments  exist 
independently  of  their  Constitutions  and  possess  all  such  rights 
as  are  not  expressly  or  by  application  denied  to  them  by  their 
own  Constitution  or  by  that  of  the  United  States.^    The  Govern- 


*McGulloch  V.  Maryland,  4 
Wheaton,  316. 

'  •  The  distribution  of  powers  be- 
tween the  National  and  the  State 
governments  is  effected  in  two 
ways:  Positively,  by  conferring 
certain  powers  on  the  National 
government;  Negatively,  by  im- 
posing certain  restrictions  on  the 
States.  It  would  have  been  super- 
fluous to  confer  any  power  on  the 
States,  because  they  retain  all  pow- 
ers not  actually  taken  from  them. 
A  lawyer  may  think  that  it  was 
equally  unnecessary  and,  so  to 
speak,  inartistic,  to  lay  any  prohi- 
bitions on  the  National  govern- 
ment, because  it  could  ex  hypothesi 
exercise  no  powers  not  expressly 
granted.  However,  the  anxiety  of 
the  States  to  fetter  the  master 
they  were  giving  themselves  caused 
the  introduction  of  provisions  qual- 
ifying the  grant  of  expressed 
powers,  and  interdicting  the  Na- 
tional government  from  various 
kinds  of  action  on  which  it  might 
otherwise  have  been  tempted  to 
enter."  Bryce's  American  Com- 
monwealth, Vol.  I.,  p.  306. 

*''A  striking  illustration  of  the 
preponderant  part  played  by  State 
law  under  our  system  is  supplied 
in  the  surprising  fact  that  only 
one  out  of  the  dozen  greatest  sub- 
jects of  legislation  which  have  en- 
gaged the  public  mind  in  England 
during  the  present  century  would 
have   come   within   the   powers   of 


the  Federal  government  under  the 
Constitution  as  it  stood  before  the 
war,  only  two  under  the  Constitu- 
tion as  it  stands  since  the  addi- 
tion of  the  war  amendments.  I 
suppose  that  I  am  justified  in 
singling  out  as  these  twelve  great- 
est subjects  of  legislation  the  fol- 
f  owing :  Catholic  emancipation, 
parliamentary  reform,  the  aboli- 
tion of  slavery,  the  amendment  of 
the  poor  laws,  the  reform  of  mu- 
nicipal corporations,  the  repeal  of 
the  corn  laws,  the  admission  of 
Jews  to  Parliament,  the  disestab- 
lishment of  the  Irish  Church,  the 
alteration  of  the  Irish  land  laws, 
the  establishment  of  national  edu- 
cation, the  introduction  of  the  bal- 
lot, and  the  reform  of  the  criminal 
law.  Of  these  every  one  except  the 
corn  laws  and  the  abolition  of  slav- 
ery, would  have  been,  under  our 
system,  so  far  as  they  could  be 
dealt  with  at  all,  subjects  for  State 
regulation  entirely,  and,  of  course, 
it  was  only  by  constitutional  amend- 
ment, made  in  recognition  of  the 
accomplished  facts  of  the  war,  that 
slavery,  which  was  formerly  a 
question  reserved  for  State,  and 
for  State  action  alone,  was 
brought  within  the  field  of  the 
Federal  authority."  J.  F.  Jame- 
son's Introduction  to  the  Consti- 
tutional and  Political  History  of 
the  Individual  States,  Johns  Hop- 
kins Univ.  Studies  in  History  and 
Political  Science,  Fourth  Series, 
p.  9. 
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ment  of  the  United  States  is  one  of  delegated  powers,  and  that 
of  a  State  of  residuary  original  sovereignty. 

§86.  The  supremacy  of  the  Constitution,  statutes  and 
treaties  of  the  United  States. — ^Within  the  sphere  of  its  juris- 
diction the  Government  of  the  United  States  is  supreme  and 
that  of  the  States  must  yield  to  it.  This  is  conceded  to  the 
Federal  Government  by  the  second  clause  of  the  Sixth  Article 
of  the  Constitution:  "This  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made  or  which  shall  be  made  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land; 
and  the  judges  in  every  State  shall  be  bound  thereby ;  anything 
in  the  Constitution  or  laws  of  any  State,  to  the  contrary  not- 
withstanding/^ 

The  most  famous  proclamation  of  the  supremacy  of  the 
United  States  Constitution  is  found  in  McCulloch  v.  the  State 
o£  Maryland  et  al.,®  where  the  Supreme  Court  again  and  again 
asserted  this  supremacy  of  the  National  Government,  and  of  ^ts 
Constitution,  statutes  and  treaties:  "If  any  one  proposition 
coxdd  command  the  universal  assent  of  mankind  we  might  ex- 
pect that  it  would  be  this:  That  the  Government  of  the  Union, 
though  limited  in  its  powers,  is  supreme  within  its  sphere  of 
action.  This  would  seem  to  result  necessarily  from  its  nature. 
It  is  the  government  of  all ;  its  powers  are  delegated  by  all ;  it 
represents  all,  and  acts  for  all.  Though  any  one  State  might  be 
willing  to  control  its  operations,  no  State  is  willing  to  allow 
others  to  control  them."  "The  Government  of  the  United 
States,  then,  though  limited  in  its  powers,  is  supreme,  and  its 
laws,  when  made  in  pursuance  of  the  Constitution,  form  the 
supreme  law  of  the  land,  'anything  in  the  constitution  or  laws 
of  any  State  to  the  contrary  notwithstanding.' ''  "This  great 
principle  is  that  the  Constitution  and  the  laws  made  in  pur- 
suance thereof  are  supreme;  that  they  control  the  Constitution 
and  laws  of  the  respective  States,  and  cannot  be  controlled  by 
them."  "The  people  of  the  United  States  have  seen  fit  to 
divide  sovereignty  and  to  establish  a  complex  system ;  they  have 
conferred  certain  powers  on  the  State  governments,  and  certain 

•  4  Wheaton,  316. 
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other  powers  on  the  National  Government.  As  it  was  easy  to 
foresee  that  questions  would  arise  between  these  governments 
thus  constituted  it  became  a  great  moment  to  determine  upon 
what  principles  these  questions  should  be  decided  and  who 
should  decide  them.  The  Constitution  therefore  declared  that 
the  Constitution  itself,  and  the  laws  passed  in  pursuance  of  its 
proceedings,  should  be  the  supreme  law  of  the  land,  and  should 
control  all  State  legislation  and  State  Constitutions  which  may 
be  incompatible  therewith,  and  it  confides  to  this  court  the  ulti- 
mate power  of  deciding  all  questions  arising  under  the  Consti- 
tution and  laws  of  the  United  States,  then,  made  in  pursuance 
of  the  Constitution  are  to  be  the  supreme  law  of  the  land,  any- 
thing in  the  laws  of  any  State  to  the  contrary  notwithstanding." 

McCulloch  V.  Maryland  ranks  as  the  greatest  of  the  many 
great  decisions  of  Chief  Justice  Marshall.  The  principles  here 
enumerated  survived  their  author  and  received  the  approval  of 
Marshall's  successor  on  the  bench. 

In  Ableman  v.  Booth,^  Chief  Justice  Taney  said :  "The  Con- 
stitution was  not  framed  merely  to  guard  the  States  against 
danger  from  foreign  nations,  but  mainly  to  secure  union  and 
harmony  at  home,  for  if  this  object  could  be  attained  there 
would  be  but  little  danger  from  abroad,  and  to  accomplish  this 
purpose  it  was  felt,  l)y  the  statesmen  who  framed  the  Constitu- 
tion and  by  the  people  who  adopted  it,  that  it  was  necessary  that 
many  of  tlie  rights  of  sovereignty,  which  the  States  then  pos- 
sessed, should  be  ceded  to  the  general  government;  and  that,  in 
tlie  sphere  of  action  assigned  to  it,  it  should  be  supreme  and 
strong  enough  to  execute  its  own  laws  by  its  own  tribunals  with- 
out interpretation  from  a  State  or  from  State  authorities.  And 
it  was  evident  tliat  anything  short  of  this  would  be  inadequate 
to  the  main  objects  from  wliich  the  Government  was  estab- 
lished." 

This  su|>remacy  of  the  Constitution,  laws  and  treaties,  is  not 
merely  a  theoretical  one,  ])ut  also  a  real  one,  which  the  general 
Government  can  enforce  by  whatever  means  are  necessary. 

In  re  Neagle'"  the  Supreme  Court  said:     "We  hold  it  to  be 

•21   Howard,   306.  *°  135  U.  S.   1. 


§86  THE    DISTRIBUTION    OP    POWERS.  I43 

an  incontrovertible  principle  that  the  Government  of  the  United 
States  may  by  means  of  physical  force,  exercised  through  its 
official  agents,  execute  on  every  foot  of  American  soil  the  powers 
and  functions  which  belong  to  it.  This  necessarily  involves  the 
power  to  command  obedience  to  its  laws,  and  hence  the  power  to 
keep  the  peace  to  that  extent.  This  power  to  enforce  its  laws 
and  to  execute  its  functions  in  all  places  does  not  derogate  from 
the  power  of  the  State  to  execute  its  laws  at  the  same  time, 
except  where  both  cannot  be  enacted  at  the  same  time.  In  that 
ease  the  words  of  the  Constitution  itself  show  which  is  to  yield." 

This  supremacy  of  the  laws  of  the  United  States  applies  even 
in  the  case  of  laws  passed  by  the  States  in  the  exercise  of  their 
police  powers. 

^^Generally  it  may  be  said,  in  respect  to  laws  of  this  char- 
acter, that  though  resting  upon  the  public  power  of  the  State, 
they  must  yield  whenever  Congress,  in  the  exercise  of  the  powers 
granted  to  it,  legislates  upon  the  precise  subject  matter,  for  that 
power,  like  all  other  reserved  powers  of  the  State,  is  subordinate 
to  those  in  terms  conferred  by  the  Constitution  upon  the 
Xation.""  In  concluding  its  opinion  in  this  case  the  court  said: 
"It  1^  unnecessary  to  pursue  this  discussion  further.  The  State 
statute  and  the  national  law  operate  upon  the  same  subject  mat- 
ter and  prescribe  different  rules  concerning  it.  The  national 
law  is  unquestionably  one  within  the  competency  of  Congress  to 
enact  under  the  power  given  to  regulate  commerce  between  the 
States.     The  State  statute  must,  therefore,  give  away." 

As  a  supplement  to  this  declaration  of  the  supremacy  of  the 
United  States  Constitution,  and  the  laws  and  treaties  made 
under  it,  it  is  further  provided,  tliat : 

"The  Senators  and  Representatives  before  mentioned,  and  the 
members  of  the  several  State  Legislatures,  and  all  executive  and 
judicial  offices,  both  of  the  United  States  and  of  the  several 
States,  shall  be  bound,  by  oath  or  affirmation,  to  support  this 
Constitution."" 

"Gulf,    Colorado    &    Santa    Fe  '=  United      States      Constitution, 

Bailway  Co.  v.  Hefley,  158  U.  S.  98.       Article  VI.,  Clause  3. 
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§  87.  Distribution  of  legislative  powers  between  the  govern- 
ment of  the  United  States  and  the  governments  of  the  States. 

— The  greater  part  of  the  controversies  relative  to  the  respective 
powers  of  the  governments  of  the  United  States  and  of  the 
States  which  have  arisen  out  of  the  attempted  exercise  of  some 
particular  legislative  power  by  the  latter  legislative  powers,  in 
relation  to  their  position  under  the  Cgnstitution  of  the  United 
States,  may  be  divided  into  five  classes. 

First.  Those  powers  denied  by  the  Constitution  both  to  the 
United  States  and  to  the  several  States.  The  powers  thus 
denied  to  both  are  the  passage  of  any  bill  of  attainder  or  ex  post 
facto  law,  the  granting  of  any  title  of  nobility,  or  the  depriving 
any  person  of  life,  liberty  or  property  without  due  process  of 
law.  Most  of  the  restrictions  contained  in  the  last  three  amend- 
ments also  restrain  both. 

Second.  Those  powers  which  the  Constitution  neither  grants 
to  Congress  nor  prohil)its  to  the  States;  here  are  included  those 
legislative  powers  which  constitute  the  main  part  of  the  State's 
legislative  jurisdiction.  Congress  has  no  more  right  to  exercise 
a  power  not  granted  to  it,  either  expressly  or  by  implication, 
than  it  has  to  exercise  one  expressly  denied  to  it. 

Third.  The  third  class  consists  of  those  powers  denied  by 
the  Constitution  to  the  United  States  and  not  prohibited  to  the 
States.  The  particular  powers  herein  included  will  be  consid- 
ered under  the  head  of  j)o\vers  denied  to  the  Legislative  Depart- 
ment, and  in  Chapter  X,  on  the  Bill  of  Eights.  The  legislative 
powers  included  in  tliis  class  are  generally  denied  to  the  State 
Legislatures  by  the  State  Constitutions. 

Fourth.  Those  powers  which  the  Constitution  grants  to  Con- 
gress and  prohibits  to  the  States.  Here  are  included  most  of 
the  great  pow(Ts  of  tlie  Federal  Government — the  authority  over 
foreign  alTairs,  the  j)owcr  of  peace  or  war,  the  power  to  lay  duties 
on  imports,  to  coin  money  and  regulate  its  value. 

There  is  coniparativcly  sliglit  possibility  for  controversy  in 
respect  to  powers  wliiili  are  included  in  any  of  these  four  classes 
of  jmwers,  tlie  diHic  iilties  have  mainly  arisen  with  relation  to 
the  fifth  and  remaining  class. 

Fifth.  In  til  is  elass  are  included  those  powers  which  the  Con- 
stitution grants  to  the  United  States  Government,  without  deny- 
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ing  them  to  the  States,  either  expressly  or  by  implication.  Here 
generally 'both  govermnents  may  legislate,  but  if  the  laws  of  any 
State  conflict  with  those  of  the  United  States  then  the  latter 
prevail. 

An  illustration  of  this  class  is  to  be  found  in  the  subject  of 
bankruptcy  laws.  The  power  to  pass  such  laws  is  given  to  Con- 
gress, but  it  is  not  denied  to  the  States.  The  Supreme  Court 
has  decided  that  with  certain  restrictions  bankruptcy  laws  may 
be  passed  by  the  States,  but  such  laws  are  superseded  by  any 
Federal  laws  which  may  be  passed  on  the  subject.  The  extent 
of  the  right  of  the  several  States  to  pass  bankruptcy  laws  is  fully 
discussed  by  the  Supreme  Court,  in  the  cases  of  Sturges  v. 
Crownshield^'  and  Ogdcn  v.  Sanders.^*  The  substance  of  these 
decisions  is  to  uphold  the  rights  of  the  several  States  to  pass 
bankruptcy  laws,  subject  to  the  following  restrictions: 

First.  Under  Section  10  of  Article  1  of  the  Constitution, 
which  forbids  any  State  to  pass  any  law  impairing  the  obligation 
of  contracts,  no  bankruptcy  law  passed  by  any  State  can  affect 
any  debt  contracted  before  the  time  of  the  passage  of  such  act. 
This,  however,  does  not  apply  to  laws  merely  changing  the  pro- 
cedure in  bankruptcy  without  affecting  the  substantive  right. 

Second.  The  extra  territorial  force  of  such  laws  is  greatly 
limited.  In  general  they  cannot  affect  debts  owed  to  non- 
residents of  the  State. 

Third.  Laws  passed  by  the  several  Stat(»s  on  the  subject  of 
bankruptcy  are  subservient  to  any  laws  which  Congress  may  pass 
on  the  subject.  In  the  past  Congress  has  loft  tliis  field  of  the 
law  almost  entirely  to  the  State  Legislatures.  Previous  to  the 
existing  law  on  this  subject,  passed  in  181)S,  only  three  national 
bankruptcy  laws  had  been  passed.  The  first  two  acts,  tho>e  of 
1802  and  1840,  were  very  short  lived.  This  third  act,  passed 
in  1867,  was  in  force  for  eleven  years.  The  act  of  18!)S  as 
amended  in  1902  is  still  in  force. 

A  few  legislative  powers  stand  in  an  anonuiloiis  position,  be- 
ing denied  to  the  States  and  neither  denied  nor  granted  to  the 

"4  Wheaton,  122,  decided  1819.         '^  12  Whoatcn,  lM3.  dci.lod  1S27. 
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United  States  (ioveriinient.  Most  important  among  those 
powers  is  that  to  emit  bills  of  credit. 

§  88.  The  States'  power  of  taxation. — The  power  granted 
to  Congress  to  'May  and  collect  taxes,  duties,  imposts  and  ex- 
cises'' does  not  take  away  from  the  State  the  power  of  taxation, 
although  such  right  has  been  abridged  by  the  (Constitution.  The 
main  restrictions  on  the  States'  power  of  taxation  are  the  Con- 
stitutional prohibitions  against  the  levying  of  any  import  or 
export  duties  by  any  State  without  the  consent  of  Congress 
(which  ])ractically  amounts  to  an  absolute  prohibition  of  such 
duties)  and  the  indirect  prohil)ition  against  a  State  laying  any 
tax  which  will  in  any  way  interfere  with  the  operation  of  the 
Federal  (lovernment.  In  ])ractice  the  entire  field  of  direct 
taxes  has  bec^n  left  almost  exclusively  to  the  States,  or  to  the 
minor  political  divisions  contained  therein. 

The  imposition,  modification  and  rcMuoval  of  taxes,  and  the 
exem])tions  of  ])ro|)erty  therefrom,  is  an  ordinary  exercise  of  the 
power  of  State  sovereignty.^''  This  pow(»r  exists  independently 
of  the  Constitution  of  the  Cnited  States,  and  nuiy  be  exercised 
to  an  unlimited  extent,  except  so  far  as  it  has  been  surrendered 
to  the  Federal  (lovernment.^'^  Where  the  State  has  ])ower  to 
impose  a  tax  the  extent  and  the  |)roj)orti()n  to  which  it  is  im- 
posed b(»l()ngs  to  Die  judgment  and  discretion  of  tiie  State  only.^' 
So  long  as  a  State  by  its  laws  prescribing  the  mode  and  subject 
of  taxation  dooi^  not  infringe  u\)on  the  legitimate  authority  of 
the  I'nion,  or  violate  any  right  recognized  or  secured  by  the  Con- 
stitution of  the  I'nited  States,  the  United  States  Supreme  Court, 
as  between  tlie  State  and  its  citizens,  can  allord  no  valid  relief 
against  State  taxation,  however  unjust,  o|)pressive  or  onorous.^** 
A  law  of  I  he  State  taxing  or  prohibiting  business  already  taxed 
by  Con_i:res<  may  1h^  constitutional.'"     In  the  case,  however,  of  a 

''(JiliiKui  V.  SlirlMiy^rjin,  J  l^l.-nk,  S.     HU ;    M«MM])his    Gas    Lijjht    Co. 

•")!<).  V.   Sliclhy  County  Taxing  District, 

■••rni<.n     Pa.ifir     H.     ]<.     Co.     v.  HU)  V.  S.  :V.)S.     New  Orleans  City 

IVniston.    is    \Vall:uM'.    .",.  A:    L.   R.   Co.   v.    Xew   Orleans,    143 

''  Hrio    R.    Ci».    V.    r«nii'^ylvaiiia,  W  S.  19l2. 
IM     .N'allaco,  497.  "  IVrvoar     v.     Massachusetts,     5 

'M\irtlan.l   v.    IT..t(hkiss.    Km  U.  Wallace.  47.'). 
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tax  upon  the  same  subject  by  both  governments  the  claim  of  the 
United  States  as  the  supreme  authority  must  be  preferred.^" 

§  89.  Protection  of  the  United  States  Government  against 
taxation  by  the  States. — There  is  one  important  limitation 
upon  the  free  exercise  of  the  power  of  taxation  belonging  to  the 
States  which  must  be  especially  considered;  this  power  cannot 
Ik?  exercised  in  relation  to  property  owned  by  the  United  States 
or  directed  against  any  instrumentality  or  agency  of  the  United 
States,  or  used  in  such  a  way  as  to  interfere  in  any  way  with 
the  exercise  of  the  powers  properly  belonging  to  the  United 
States.  A  long  line  of  Supreme  Court  decisions  have  put  this 
protection  around  the  United  States  Government,  the  most  im- 
portant being  the  cases  of  McCulloch  v.  Maryland,^^  Weston  v. 
Charleston-*-^  and  Dobbins  v.  the  Commissioners  of  Erie 
County.-' 

McCulloch  V.  Maryland  arose  out  of  an  attempt  to  tax  the 
paper  issued  by  the  Maryland  branch  of  the  Bank  of  the  United 
States.  The  Supreme  Court  held  that  the  United  States  Bank- 
had  been  made  an  agency  of  the  United  States  Government  and 
therefore  could  not  be  allowed  to  be  subject  in  any  way  to  State 
interference.  Cliief  Justice  ^larshall  in  the  course  of  his  de- 
cision in  this  case  said:  '*This  great  ])rinciple  is  that  the  Con- 
stitution and  the  laws  made  in  pursuance  thereof  are  supreme: 
that  they  control  the  (Constitution  and  the  laws  of  the  several 
States,  and  cannot  be  controlled  by  them.  From  this,  which 
may  be  almost  termed  an  axiom,  other  pro|)ositions  are  deduced 
as  corollaries,  on  the  truth  or  error  of  which,  and  on  their  appli- 
cation to  this  case,  the  cause  has  been  sup])ose(l  to  depend. 
These  are:  First.  That  a  power  to  create  ini])lies  a  ])ower  to 
preserve.  Second.  That  a  ])ower  to  destroy,  if  wielded  by  a 
different  hand,  is  hostile  to  and  inconi])atihl(^  with  these  powers 
to  create  and  preserve.  Third.  '^I'hat  wlien*  this  repugnancy 
exists  that  authority  which  is  supreme  must  control,  not  yield 
to  that  over  which  it  is  supreme. 

'These  propositions,  as  al)stract  truths  would,  perhaps  never 

*  Idem.  "  2  Potors,  449. 

*'4  Wheaton,  316.  "Hi  IVters,  4:^5. 
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be  controverted.  Their  application  to  this  case,  however,  has 
been  denied,  and  both  in  maintaining  the  affirmative  and  the 
negative  a  splendor  of  eloquence  and  strength  of  argument 
seldom,  if  ever,  surpassed,  has  been  displa3^ed. 

"The  power  of  Congress  to  create  and,  of  course,  continue  the 
bank  was  the  subject  of  the  preceding  part  of  this  opinion,  and 
is  no  longer  to  be  considered  as  questionable. 

"That  the  power  of  taxing  it  by  the  State  may  be  exercised, 
so  as  to  destroy  it,  is  too  obvious  to  be  denied.  But  taxation  is 
said  to  be  an  absolute  power  which  acknowledged  no  other  limits 
than  those  expressly  prescribed  in  the  Constitution,  and,  like 
sovereign  power  of  every  other  description,  is  trusted  to  the 
discretion  of  those  who  use  it.  But  the  very  terms  of  this 
argument  admit  that  the  sovereignty  of  the  State,  in  the  Article 
of  Taxation  itself,  is  subordinate  to  and  may  be  controlled  by 
the  Constitution  of  the  United  States.  How  far  it  has  been 
controlled  by  that  instrument  must  be  a  question  of  construction. 
In  making  this  construction  no  principle  can  be  declared,  can 
be  admissible,  w^hich  would  defeat  the  legitimate  operations  of 
a  supreme  government.  It  is  of  the  very  essence  of  supremacy 
to  remove  all  obstacles  to  its  action  within  its  own  sphere,  and 
so  to  modify  every  power  vested  in  subordinate  governments 
as  to  exem])t  its  own  operations  from  their  own  influence.  This 
effect  need  not  be  stated  in  terms.  It  is  so  involved  in  the 
declaration  of  supremacy,  so  necessarily  implied  in  it,  that  the 
expression  of  it  could  not  make  it  more  certain.  We  must, 
therefore,  keep  it  in  view  while  construin?  the  Constitution." 

The  same  aspect  of  this  question  was  brought  again  before  the 
court  in  Osborn  v.  the  Bank  of  the  United  States.^*  The  facts 
of  this  casp  proved  the  correctness  of  ^farshall's  contention,  that 
the  power  to  tax  involved  the  power  to  destroy,  as  the  State  of 
Ohio  had  laid  a  special  tax  of  $50,000  a  year  upon  the  branch 
of  the  United  States  Bank,  located  in  Ohio,  for  the  express  pur- 
pose of  destroying  it.  The  decision  in  this  case  followed  that 
in  McCulloch  v.  Maryland. 

In  Weston  et  al.  v.  the  City  Council  of  Charleston,  a  case  was 

**  9  WheatOD,  738. 
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presented  to  the  court  where  a  local  division  of  the  States  vested 
with  taxing  powers  by  the  State  Legislature  had  attempted  to 
lay.  a  tax  upon  the  bonds  of  the  United  States  Government 
owned  by  citizens  of  Charleston.  Such  tax  was  held  to  be  un- 
constitutional. "A  contract  made  by  the  government  in  the 
exercise  of  its  power  to  borrow  money  on  the  credit  of  the 
United  States  is  undoubtedly  independent  of  the  will  of  any 
State  in  which  the  individual  who  lends  may  reside,  and  is  un- 
doubtedly an  operation  essential  to  the  important  objects  for 
which  the  government  was  created.  It  ought,  therefore,  on  the 
principles  settled  in  the  case  of  McCulloch  v.  the  State  of  Mary- 
land, to  be  exempt  from  State  taxation,  and  consequently  from 
being  taxed  by  corporations  deriving  their  power  from  States. 

**It  is  admitted  that  the  power  of  the  Government  to  borrow 
money  cannot  be  directly  opposed,  and  that  any  law  directly 
obstructing  its  operation  would  be  void,  but  a  distinction  is 
taken  between  direct  opposition  and  those  measures  which  may 
consequently  affect  it;  that  is,  that  a  law  prohibiting  loans  to 
the  United  States  would  be  void,  but  a  tax  on  them  to  any 
amount  is  allowable. 

"It  is,  we  think,  impossible,  not  to  perceive  the  intimate  con- 
nection which  exists  between  these  two  modes  of  acting  on  the 
subject. 

"It  is  not  the  want  of  original  power  in  an  independent 
sovereign  State  to  prohibit  loans  to  a  foreign  government,  which 
restrains  the  Legislature  from  direct  opposition  to  those  made 
by  the  United  States.  The  restraint  is  imposed  by  our  Con- 
stitution. The  American  people  have  conferred  the  power  of 
borrowing  money  on  their  government  and  by  making  that 
government  supreme,  have  shielded  its  action  in  the  exercise  of 
this  power  from  the  action  of  the  local  governments.  The 
grant  of  the  power  is  incompatible  with  a  restraining  or  con- 
trolling power,  and  the  declaration  of  supremacy  is  a  declara- 
tion that  no  such  restraining  or  controlling  power  shall  be 
exercised. 

"The  right  to  tax  the  contract  to  any  extent,  when  made, 
must  operate  upon  the  power  to  borrow  before  it  is  exercised, 
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and  have  a  sensible  influence  on  the  contract.  The  extent  of 
this  influence  depends  on  the  will  of  a  distinct  government.  To 
any  extent,  however  inconsiderate,  it  is  a  burden  on  the  opera- 
tions of  government.  It  may  be  carried  to  an  extent  which 
shall  arrest  them  entirely." 

The  case  of  Dobbins  v.  the  Commissioners  of  Erie  County 
grew  out  of  the  attempt  of  the  State  of  Pennsylvania  to  collect 
a  tax  upon  the  salary  of  a  captain  of  a  United  States  revenue 
cutter.     The  decision  of  the  court  was  in  part  as  follows: 

"Taxation  is  a  sacred  rigbt,  essential  to  the  existence  of  a 
government,  an  incident  of  sovereignty.  The  right  of  legisla- 
tion is  co-extensive  with  the  incident,  to  attach  it  to  all  persons 
and  property  within  tlu»  juris<liction  of  a  State.  But  in  our 
system  there  are  limitaticms  ujjon  that  right.  There  is  a  con- 
current right  of  legislation  in  the  States  and  in  the  United 
States,  except  as  both  are  restrained  by  the  Constitution  of  the 
United  States.  Both  arc  restrained  by  express  prohibitions,  and 
the  States  are  restrained  by  such  prohibitions  as  are  implied 
when  the  exercise  of  the  right  of  a  State  conflicts  with  the  j)er- 
fect  execution  of  another  sovereign  power  delegated  to  the 
Ignited  States.  That  occurs  when  taxation  by  a  State  acts  upon 
the  instruments  and  emoluments  and  persons  which  the  United 
States  may  use  and  employ  as  necessary  and  ])roper  means  to 
execute  their  sovereign  powers.  The  Government  of  the  United 
States  is  supreme  within  its  spliere  of  action.  The  court  applied 
this  princij)le  to  the  salaries  of  otlieers  under  the  general  Govern- 
ment.'" The  decisions  (pioted  from  have  been  referred  to  as  set- 
tling the  law  on  this  (piestion  in  a  long  line  of  subsequent  de- 
cisions.'-'* The  a])plieation  of  the  principles  stated  must  not, 
however,  be  extended  beyond  their  |)roper  limits.  Government 
agencies  of  the  United  States  are  only  exemj)t  from  State  taxa- 

-' Dob])iiis    V.    Coimiiissionors    of  V.   S.,   (5(50;    Wiaconaiu   Central    R. 

Erie  County,   1(5   Peters,  43r> ;    The  K.  Co.  v.  Priee  County,  133  U.  S., 

Bank  of  Comnieree  v.  The  City  oi  496;  Shotwell  v.  Xloore,  129  U.  S., 

New  York,  1.'  Black  Gl'O;  Home  In-  oOO;    Northern    Pacific    R.    Co.    v. 

suranee  Co.   v.   New   York.    134   V.  Patterson,    154    U.    S.,    130;    Stry- 

8.,  594;   Palmer  v.   MeMahcm,   133  ker  v.  Crowe,  123  V.  S.,  527. 
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tions  so  far  as  it  interferes  with  their  efficiency  in. performing 
the  functions  by  which  they  serve  the  Government.'-^' 

§  90.  Protection  of  the  State  governments  against  taxation 
by  the  United  States. — Half  a  century  after  the  case  of  Me- 
Culloch  V.  Maryland  had  l)een  decided  the  converse  of  this  ques- 
tion was  presented  to  the  Supreme  Court  in  a  case  involving  the 
right  of  the  United  States  to  lay  and  collect  a  tax  on  the  salaries 
of  State  officials.  The  case  of  tlie  Collector  v.  Day,-'  decided 
in  1870,  arose  out  of  an  attempt  of  a  collector  of  the  Internal 
Revenue  of  the  United  States  to  collect  a  tax  on  the  salary  of 
a  judge  of  the  State  of  Massachusetts,  levied  in  accordance  with 
certain  acts  of  Congress,  passed  in  18(51,  1(S()5  and  ISGT.  ^Ir. 
Justice  Xelson  in  delivering  the  opinion  of  tlie  court  said,  in 
part:  *'The  case  presents  the  question  whcljier  or  not  it  is 
competent  for  Congress,  under  the  Constitution  of  the  United 
States,  to  impose  a  tax  upon  the  salary  of  a  judicial  officer  of 
the  State.  In  Dobhins  v.  the  Commissioner  of  Erie  County 
(16  Peters,  435)  it  was  decided  that  it  was  not  compeient  for 
the  Legislature  of  a  State  to  levy  a  tax  upon  the  salary  or  emolu- 
ments of  an  officer  of  the  Cnited  States.  The  decision  was 
placed  mainly  upon  the  ground  that  the  otiicer  was  a  niean^  or 
instrumentality  employed  for  carrying  into  elfect  some  of  the 
legitimate  powers  of  the  government,  which  eould  not  he  inter- 
fered with,  by  taxation  or  otherwise,  by  the  S^ai(»s,  and  that  the 
salary  or  compensation  for  the  service  of  the  olHcer  was  insepar- 
ably connected  with  the  office;  that  if  the  oJlicer  as  such  was 
exempt  the  salary  assigned  for  his  support  or  maintenance  while 

holding   the  office   was  also,    for  like   reasons,   ecpially   (\\enij)t. 
♦     ♦     ♦ 

"These  views,  we  think,  abundantly  estal)lis]i  llie  soundness  of 
the  decision  of  the  case  of  Dobbins  v.  the  Commissioners  of 
Erie  county,  which  determined  that  the  States  were  |)n)hil)ile(l, 
upon  a  proper  construction  of  tlie  Constitution,  from  taxinir  the 
.salary  or  emoluments  of  an  otiicer  of  the  (Jovcnimcnt  of  the 
United  States.    And  we  shall  now  proc<HMl  to  show  ihat  u|)on  the 

"Western  Union   Telegraph   Co.  -'"11    Wallace.    113. 

V.  Attorney  General,  125  U.  S..  'uM). 
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same  construction  of  that  instrument,  and  for  like  rea.«ons,  that 
government  is  prohibited  from  taxing  the  salary  of  the  judicial 
officer  of  a  State. 

'*It  is  a  familiar  rule  of  construction  of  the  Constitution  of 
the  Union  that  the  sovereign  powers  vested  in  the  State  gov- 
ernments by  their  respective  constitutions  remained  unaltered 
and  unimpaired,  except  so  far  as  they  were  granted  to  the  Gov- 
ernment of  tlie  United  States.  That  the  intention  of  the  fram- 
ers  of  the  Constitution  in  this  respect  might  not  be  misunder- 
stood this  rule  of  interpretation  is  expressly  declared  in  the 
Tenth  Article  Of  the  Amendments,  namely:  *The  powers  not 
delegated  to  the  United  States  are  reserved  to  the  States,  respec- 
tively, or  to  tlie  people.'  The  Government  of  the  United  States 
cannot  claim  powers  which  are  not  granted  to  it  by  the  Consti- 
tution, and  the  powers  actually  granted  must  be  such  as  are 
expressly  given  or  given  by  necessary  implication. 

''The  general  Government,  and  the  States,  although  both  exist 
within  the  same  territorial  limits,  are  separate  and  distinct 
within  their  respective  spheres.  The  former  in  its  appropriate 
sphere  is  supreme,  but  the  States  within  the  limits  of  the  powers, 
not  granted,  or  in  the  language  of  the  Tenth  Amendment  *re- 
served'  are  as  independent  of  the  general  Government  as  that 
government  within  its  sphere  is  independent  of  the  States." 

Thus  in  the  case  of  the  Collector  v.  Day,  the  Supreme  Court 
j)r()tected  tlie  States  against  the  Federal  taxation  or  interference, 
as  ill  McCulloch — Maryland  and  Dobbins  v.  Commissioners  of 
Krie  County — it  has  jH'otected  the  United  States  against  State 
taxation  or  interference.  'I'hese  decisions,  taken  in  conjunction, 
firmly  established  the  general  i)rinciple  that  each  government, 
iMMk'ral  or  State,  in  its  projx'r  s])liere,  must  \w  held  independent 
(►f  the  control  of  the  other,  and  more  particularly  decide  that 
ncitlier  government  can  directly  or  indirectly  tax  the  other. 

^  91.  How  far  is  a  State  bound  by  treaties  made  by  the 
National  Government? — Just  as  the  writing  of  this  book  is 
being  com|)leted  public  interest  has  })een  arous^^d  on  the  question 
as  to  how  far  a  State  is  bound  by  the  treaties  made  by  the 
Federal  (iovernment. 

Constitutional  provisions  on  this  question  are  few  and  brief, 
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the  onl}'  provisions  bearing  on  the  subject  of  tlie  treaties  being 
the  following: 

Art.  I,  Sec.  10,  CI.  1 :  "No  State  shall  enter  into  any  treaty, 
alliance  or  confederation     *     *     *" 

Art.  II,  Sec.  11,  CI.  2:  "He  (the  President)  shall  have  power 
by  and  with  the  consent  of  the  State,  to  make  treaties,  provided, 
two-thirds  of  the  Senators  present  concur;     *     *     *'' 

Art.  VI,  CI.  2:  "This  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land;  and 
the  judges  in  every  State  shall  be  bound  thereby,  anything  in 
the  Constitution  or  laws  of  any  State  to  the  contrary  notwith- 
standing." 

This  treaty-making  power  of  the  new  Governuient  was  first 
considered  by  the  Supreme  Court  in  ITJ^G,  tlie  case  being  that  of 
Ware,  Administrator,  v.  Ilylton  ct  al.-*^  The  facts  in  this  case, 
as  shown  in  the  decision  were  as  follows:  The  defendants  in 
error.  Citizens  of  Viriginia.  on  July  7,  IT 7-1,  gave  their  penal 
bond  to  the  firm  of  Farrell  and  Jones,  an  English  firm,  for  the 
payment  of  £2,976-11-6,  British  money.  On  October  20,  1777, 
the  legislature  of  the  Commonwealth  of  Virginia  passed  a  law 
to  sequester  British  property.  In  the  third  section  of  the  law 
it  was  enacted  "that  it  should  be  lawful  for  any  citizen  of 
Virginia  owing  money  to  a  subject  of  (innit  Britain  to  pay 
the  same,  or  any  part  thereof,  from  time  to  time,  as  he  should 
think  fit,  into  the  loan  ofTice,  taking  thereout  a  certificate  for 
the  same,  in  the  name  of  the  creditor,  with  an  indorsement, 
under  the  hand  of  the  commissioner  of  said  ollice,  expressing 
the  name  of  the  payer;  and  shall  deliver  sucli  certificate  to  llie 
governor  and  the  council,  wliose  receipt  shall  discharge  him 
from  so  much  of  the  debt.  .Vnd  the  governor  and  the  council 
shall,  in  like  manner,  lay  before  the  general  assembly  once  in 
every  year  an  account  of  these  certificates,  specifying  the  names 
of  the  persons  by,  and  for  whom,  they  were  paid  ;  and  shall 
pee  to  the  safe  keeping  of  the  ^ame;  subject  to  the  future  direc- 
tions of  the  Legislature;    provided,  tliat  tlic  governor  and   the 

"3  Dallas,  199. 
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council  may  make  such  allowance,  as  they  shall  think  reasonable, 
out  of  the  interest  of  the  money  so  paid  into  the  loan  office,  to 
the  wives  and  children,  residing  in  the  State,  of  such  creditor." 
On  April  16,  1780,  the  defendants  in  error  paid  into  the  loan 
office  of  Virginia  part  of  their  debts,  $3,111 1-9,  equal  to 
£933-14-0,  and  obtained  a  certificate  from  the  commissioners  of 
the  loan  office  and  a  receipt  from  the  governor  and  the  council 
of  Virginia.  The  defendants  in  error  being  sued,  on 
the  above  bond,  in  the  Circuit  Court  of  Virginia,  pleaded  the 
above  law,  and  the  above  mentioned  payment  in  bar  of  the 
plaintiff's  debt,  pro  ianto.  The  plaintiff,  in  a  replication,  set 
up  the  fourth  article  of  the  treaty  of  peace  made  in  1783  be- 
tween England  and  the  United  States,  which  provided  that: 
"It  is  agreed  that  creditors,  on  either  side,  shall  meet  with  no 
lawful  impediment  to  the  recovery  of  the  full  value,  in  sterling 
money,  of  all  bona  fide  debts,  heretofore  contracted.'*  A  de- 
murrer to  this  replication  was  sustained  by  the  Circuit  Court. 

The  Supreme  Court  in  their  opinion  held  that:  (1)  The 
State  of  Virginia  had  the  power  to  pass  the  above  mentioned 
law  confiscating  debts;  (2)  the  United  States  had  the  power 
to  make  the  treaty  referred  to,  including  the  said  fourth  article; 
(3)  the  treaty  annulled  the  State  statute;  (4)  British  creditors 
could  recover  against  their  debtors  who  had  paid  their  debts 
to  the  State  of  Virginia  and  received  a  disi^harge  therefore; 
(5)  the  State  of  Virginia  could  not  be  compeliod  to  reimburse 
such  debtors,  although  justice  required  that  such  reimbursement 
should  be  made.  The  decision  contains  strong  affirmations  of 
the  authority  of  treaties.  Justice  Chase  in  his  opinion  says: 
"A  treaty  cannot  be  the  supreme  law  of  the  land,  that  is,  of 
all  the  United  States,  if  any  act  of  a  State  Legislature  can 
stand  in  its  way."  And,  again,  ''I  have  already  ])roved  that  a 
treaty  can  totally  annihilate  any  part  of  tlie  Constitution  of 
any  of  the  individual  States,  that  is,  contrary  to  a  treaty." 

The  treaty  of  September  3,  178:5,  Avas  made  under  the  author- 
ity of  the  Articles  of  Confederation,  the  ninth  article  of  which 
says,  in  part:  *'The  Cnited  States  in  Congress  assembled  shall 
have  the  sole  and  exclusive  right  and  power  of  *  *  *  enter- 
ing into  treaties  and  alliances,  provided  tliat  no  treaty  of  com- 
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merce  shall  be  made  whereby  the  legislative  power  of  the 
respective  States  shall  be  restrained  from  imposing  such  imposts 
and  duties  on  foreigners  as  their  own  people  are  subjected  to, 
or  from  prohibiting  the  exportation  or  importation  of  any 
species  of  goods  or  commodities  whatsoever."  In  spito,  however, 
of  this  self-evident  fact,  that  this  treaty  was  made  under  the 
authority  of  the  Articles  of  Confederation,  and  not  under  that 
of  the  Constitution,  the  question  was  mainly  discussed  by  the 
judges  under  the  provisions  of  the  Constitution. 

.In  Chiroc  v.  Chiroc^*^  it  was  held  that  a  treaty  with  France 
gave  to  her  citizens  the  right  to  purchase  and  hold  land  in  the 
United  States,  removed  the  incapacity  of  alienage,  and  placed 
them  in  precisely  the  same  situation  as  if  they  had  Ikhmi  citizens 
of  this  country,  regardless  of  any  State  statutes  to  llie  con- 
rary.  The  same  doctrine  was  reafhrmed  as  to  this  same  treaty 
in  Carneal  v.  Banks,^^  and  with  n^spect  to  the  Britisli  treaty 
of  1794,  in  Hughes  v.  Edwards.'*' 

The  authority  of  treaties  was  again  upheld  in  the  case  of 
Hauensteiri  v.  Lynham.^-  Solomon  Hauonslcin,  a  citizen  of 
Switzerland,  but  a  resident  of  the  State  of  A'irginia,  died  at 
Richmond  in  18f)l,  possessed  of  considerable  real  ])roperty  situ- 
ated in  the  State  of  Virginia.  An  inquisition  of  escheat  was 
brought  on  behalf  of  the  State,  under  tlie  existing  State  statutes. 
This  action  was  resisted  by  the  plaintifTs  in  error,  relatives  of 
the  deceased  and  citizens  of  Switzerland,  who  (*laimed  the 
property  under  the  provisions  of  tlie  fifth  article  of  the  treaty 
of  Xovember  25,  1850,  between  the  United  States  and  the 
Swiss  Confederation. 

The  first  part  of  this  article  was  devott^Hl  to  ])crsi)ual  property, 
and  gave  the  fullest  power  to  the  citizens  of  each  country  touch- 
ing such  property  belonging  to  them  in  the  other,  including  the 
power  to  dispose  of  it  as  the  owner  might  tliink  proper,  it 
then  proceeded  as  follows: 

"The  foregoing  provisions  shall  he  applicable  to  real  estate 
situated  within  the  States  of  the  American  rnion.  or  within 
the  cantons  of   the   Swiss   Confederation,   in   which    foreigners 

»  2  Wheaton,  259.  "  9  Wheaton,  489. 

»10  Wheaton,  181.  '=  100  U.  S.,  483. 
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shall  be  entitled  to  hold  or  inherit  real  estate.  But  in  ease  real 
estate  situated  within  the  territories  of  one  of  the  contracting 
parties  should  fall  to  a  citizen  of  the  other  party  wlio,  on  account 
of  his  being  an  alien,  could  not  be  permitted  to  hold  such 
property  in  the  State  or  in  the  canton  in  which  it  may  be  situ- 
ated, there  shall  be  accorded  to  the  said  heir,  or  other  suc- 
cessor, such  term  as  the  laws  of  the  State  or  canton  will  permit 
to  sell  such  property;  he  shall  be  at  liberty  at  all  times  to 
withdraw  and  export  the  proceeds  thereof  without  difhculty, 
and  without  paying  to  the  Government  any  other  charges  than 
those  which,  in  a  similar  case,  would  be  paid  by  an  inhabitant 
of  the  country  in  which  the  real  estate  may  be  situated.''  The 
Court  held  that  the  State  must  yield  to  the  Federal  treaty,  say- 
ing: "We  have  no  doubt  that  this  treaty  is  within  the  treaty- 
making  power  conferred  by  the  Constitution.  And  it  is  our  duty 
to  give  it  full  eifect.  We  forbear  to  pursue  the  topic  further. 
In  the  able  argument  before  us,  it  was  insisted  upon  one  side, 
and  not  denied  on  the  other,  that,  if  the  treaty  applies,  its 
efficacy  must  necessarily  be  complete." 

In  the  Head-Honey  cases^^  the  Court  held: 

*'A  treaty  is  primarily  a  compact  between  independent  nations. 
It  depends  for  the  enforcement  of  its  provisions  on  the  interest 
and  the  honor  of  the  governments  which  are  parties  to  it.  If 
these  fail,  its  infraction  becomes  the  subject  of  international 
negotiations  and  reclamations,  so  far  as  the  injured  party  choses 
to  seek  redress,  which  may  in  the  end  be  enforced  by  actual 
war.  It  is  obvious  that  with  all  this,  judicial  courts  have  noth- 
ing to  do  and  give  no  redress.  But  a  treaty  may  also  contain 
provisions  which  confer  certain  rights  upon  the  citizens  or 
subjects  of  one  of  the  nations  residing  in  the  territorial  limits 
of  the  otlicr,  which  partake  of  the  nature  of  municipal  law, 
and  which  are  capable  of  enforcement  as  between  private  parties 
in  the  courts  of  the  country.  An  illustration  of  this  character 
is  found  in  treaties  which  regulate  the  mutual  rights  of  citizens 
and  subjects  of  the  contracting  nations  in  regard  to  rights  of 
property  by  de?cent  or  inheritance,  when  the  individuals  con- 
cerned are  aliens.    The  Constitution  of  the  United  States  places 

"112   U.   S.,   580. 
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such  provisions  as  these  in  the  same  category  as  other  laws  of 
Congress,  by  its  declaration  that  Hhis  Constitution  and  the  laws 
made  in  pursuance  thereof,  and  all  treaties  made  or  which  shall 
be  made  under  authority  of  the  United  States  shall  be  the 
supreme  law  of  the  land/  A  treaty,  then,  is  a  law  of  the  land, 
as  an  act  of  Congress  is,  whenever  its  provisions  prescribe  a  rule 
by  which  the  rights  of  the  private  citizen  or  subject  may  be 
determined.  And  when  such  rights  are  of  a  nature  to  be  en- 
forced in  a  court  of  justice,  that  court  resorts  to  the  treaty  for 
a  rule  of  decision  for  the  case  before  it  as  it  would  a  statute." 
The  cases  heretofore  cited  strongly  assert  the  supremacy  of 
all  Federal  treaties  over  any  State  statute.  Such  a  doctrine, 
however,  is  not  without  its  limitations.  In  the  first  place  it 
must  be  noted  that  in  all  the  decisions  of  the  Supreme  Court 
on  this  point  which  have  been  considered,  the  restrictions  placed 
upon  the  State  have  been  negative  in  their  character;  it  has 
never  been  .held,  either  by  the  Supreme  Court  of  tlie  TTnitcd 
States,  or  any  other  court,  that  tlie  United  States,  bv  treaty, 
could  compel  any  affirmative  action  by  a  State. 

A  treaty  under  the  Federal  Constitution  is  declared  to  he 
the  supreme  law  of  the  land.  This,  unquestionably,  applies  to 
all  treaties  where  the  treaty-making  power,  without  the  aid  of 
Congress,  can  carry  it  into  effect.  It  is  not.  howcvtir,  juid  cainiot 
be,  the  supreme  law  of  the  land  where  the  concurrence  of  Con- 
gress is  necessary  to  give  it  effect.  Until  this  power  is  exercised, 
as  where  the  appropriation  of  money  is  recpiired,  iho  treaty  is 
not  perfect.  It  is  not  operative,  in  the  sense*  of  the  Constitution, 
as  money  cannot  be  ap])roj)riated  hy  the  treaty-niakinsr  ])ower. 
This  results  from  the  limitations  of  our  Government.'** 

If  a  treaty,  by  itself,  without  the  consent  of  the  Congress, 
cannot  bind  the  United  States  (tovernnient  to  an  act  reijiiiring 
the  expenditure  of  moiiey,  far  less  can  it  he  held  to  compel  the 
Government  of  a  State  to  assume  any  obligation  against  their 
will. 

There  is  no  better  settled  principle  of  constitutional  law  than 
that,  under  the  peculiar  relations  existing  In^tween  the  Federal 

"Turner    v.    American    Baptist       24  Federal  Cases,  No.  14,  1251. 
Missionary  Union,  5  McLean,  344 ; 
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and  State  governments,  neither  can  be  allowed  to  impose  any 
financial  burden  upon  the  other. 

It  has  been  shown  how  in  the  ever  famous  case  of  McCulloch 
V.  Maryland,  Cliief  Justice  Marshall,  in  his  most  vigorous 
style,  declared  that  no  State  could  ever  be  allowed  to  tax  the 
United  States  or  its  agencies,  directly  or  indirectly;  how  the 
truth  of  his  axiom  that  the  power  to  tax  involves  the  powder  to 
destroy  has  never  since  been  questioned;  and  how  this  principal 
that  the  Xational  Government  must  be  protected  from  the  effects 
of  State  taxation  was  followed  and  enlarged  in  Weston  v. 
Charleston,  Dobbins  v.  The  Commissioners  of  Erie  County  and 
other  cases.  It  has  also  l)een  shown  that  the  Supreme  Court 
has  not  hehl  this  protection  to  be  one-sided,  and  that  what  the 
above  cases  did  for  the  National  (iovernment,  the  case  of  The 
Collector  v.  Day  did  for  those  of  the  States. 

This  prohibition  of  taxation  of  the  States  by  the  Federal 
Government  is  directed  no  less  against  indirect  than  against 
direct  taxation ;  and  one  kind  of  indirect  taxation  takes  place 
when  .any  State  is  compelled  by  tlie  Xational  Government  to 
assume  any  obligation,  or  incur  any  expense,  against  its  will. 
A  Stale  (iovernment  could  be  as  effectively  destroyed  by  being 
forced  to  unlimited  expenditures,  as  it  could  be  by  direct  taxa- 
tion. 'J'he  (^^istence  of  eitlier  ])()wer  in  the  Government  of  the 
Cnited  States  is  fatal  to  tlie  security  of  the  Government  of  the 
States. 

Bearing  in  luind  these  fundamental  and  indisputable  prin- 
ciples of  constitutional  law,  such  a  ^juestion  as  the  San  Francisco 
school  controversy  presents  little,  if  any,  difficulty.  The 
maintaining  of  a  system  of  free  education  has  never  been  held 
•  to  be  a  necessary  duty  of  any  government.  Xo  provision  of  the 
United  States  Constitution  coni|)els  any  State  to  undertake  this 
work.  Its  general  assumjjtion  l)y  the  States  has  been  at  their 
own  free  will ;  the  details  of  the  management  of  the  school 
system  of  eacli  State  Ix'longs  to  that  State,  and  not  in  slightest 
degree  to  the  Federal  (iovernment.  The  carrying  on  of  the 
school  system  of  any  State  is  a  matter  of  heavy  expense.  If 
tlie  United  States  Government  attemj)ts  to  compel  any  State 
to  educate  any  person  or  persons,  they  are  forcing  an  additional 
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expense  upou  that  State.  If  such  power  belong  to  the  United 
States  at  all,  it  is  impossible  to  place  any  limitation  upon  it. 

The  expense  to  San  Francisco  in  the  present  controversy  is, 
of  course,  of  slight  importance.  But  so  were  the  taxes  involved 
in  the  cases  of  McCulloch  v.  Maryland,  or  the  Collector  v.  Day. 
The  principles  involved  in  both  cases  go  to  the  very  root  of  our 
Constitutional  Government. 

§  92.  The  regulation  of  commerce. — The  respective  powers 
of  the  Federal  and  the  State  governments,  relative  to  the  regu- 
lation of  Commerce,  will  be  considered  in  Chapter  XII. 

§  93.  Legislative  powers  reserved  to  the  States  in  the  exer- 
cise of  the  police  power. — The  United  States  Constitution 
does  not  deprive  the  individual  States  of  the  right  to  exer- 
cise, within  their  territorial  limits,  that  poorly  defined  group 
of  powers,  known  collectively  as  the  police  power.  The  right 
to  exercise  such  power  is  an  absolute  necessity  for  every 
government  and  was  never  surrendered  by  the  State  to  the 
Federal  Government.'^'*  The  Constitution  dearly  contem- 
plates leaving  such  a  power  to  the  States,  and  in  general  the 
National  Government  has  shown  itself  disposed  to  give  a  lib- 
eral interpretation  to  the  extent  of  power  allotted  to  the 
States  under  this  right. 

The  term  police  powers  is,  however,  impossible  of  exact  defini- 
tion. '^Many  attempts  have  been  made  in  this  court  and  else- 
where to  define  the  police  power,  l)iit  never  with  entire  success. 
It  is  always  easier  to  determine  whether  a  particular  case  comes 
within  the  general  scope  of  the  ])ower  than  to  give  an  abstract 
definition  of  the  power  it?elf,  which  would  be  accurate  in  all 
respects."^*  Again,  in  the  Slaughterhouse  Cases'^®  the  Court 
says:  "This  (i.  e.  the  f)olice  power)  is  and  must  be  from  its 
very  nature  incapable  of  any  very  exact  definition  or  limitation. 
Upon  it  depends  the  security  of  social  order,  the  life  and  health 
of  the  citizen,  the  comfort  of  an  existence  in  a  thickly  populated 
community,  the  enjoyment  of  private  and  social  life  and  the 
beneficial  use  of  property." 

•'  Plumley  v.  Massachusetts,  155  814.  See  also  ('anfield  v.  United 
U.  S.,  461.  States,  167  II.  S..  324. 

*•  Stone  V.  Mississippi,  101  U.  S.,  «M6  Wallace,  36. 
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A  general  idea  of  the  scope  and  extent  of  the  police  power 
can  only  be  gained  by  a  consideration  of  the  various  powers 
which  it  has  been  held  that  a  State  can  exercise  under  this  gen- 
eral name.  The  range  of  subjects  subject  to  control  under  the 
police  power  has  been  greatly  increased  during  the  past  genera- 
tion and  is  not  very  broad.  Among  the  purposes  for  which  this 
power  has  been  used  by  the  States  are  the  following:  Preven- 
tion of  crime,  prevention  of  diseases,  prevention  of  adulteration 
of  food,  regulation  of  the  sale  of  intoxicating  liquors,  building 
regulations,  regulations  to  prevent  fire,  regulations  of  various 
kinds  of  business  such  as  banking  associations,  insurance  com- 
panies, innkeepers,  common  carriers,  auctioneers,  peddlers,  drug- 
gists^ etc.;  regulation  of  the  right  to  engage  in  certain  profes- 
sions, law,  medicines,  etc.,  either  absolutely  or  in  certain  locali- 
ties, and  for  many  other  objects. 

Broad  as  the  rights  of  the  State  under  the  police  power  are, 
they  are,  however,  not  unlimited ;  in  particular  they  cannot  stand 
against  United  States  Statutes  constitutionally  enacted  by  Con- 
gress. "Definition  of  the  police  power  must,  however,  be  taken 
subject  to  conditions  that  the  State  cannot,  in  its  exercise,  for 
any  purpose  whatever,  encroach  upon  the  powers  of  the  general 
Government,  or  rights  granted  or  secured  by  the  supreme  law  of 
the  land."'®  ^^hile  it  may  be  a  police  power  in  the  sense  that 
all  provisions  for  the  health,  comfort  and  security  of  the  citizen 
are  police  regulations  and  an  exercise  of  the  police  power,  it  has 
been  said  more  than  once  in  this  court  that  where  such  powers 
are  so  exercised  as  to  come  within  the  domain  of  Federal  author- 
ity, as  defined  by  the  Constitution,  the  latter  must  prevail."'* 
"No  urgency  for  its  use  can  authorize  a  State  to  exercise  it  in 
regard  to  a  subject  matter  which  has  been  confined  exclusively 
to  the  discretion  of  Congress  by  the  Constitution."'* 

This  limitation  of  the  police  power  of  a  state  has  been  most 
frequently  enforced  in  case  where  such  power  was  held  to  con- 

'*New  Orleans  Gas  light  Co.  v.  and  S.  S.  Co.  v.  Louisiana  Board 

Louisiana  Light  &  H.  P.  Mfg.  Co.,  of  Health,  118  U.  i.,,  455. 
115  U.  S.,  650,  661.  "Henderson  v.  Wickham,  92  U. 

"Morgan's  Louisiana  and  T.  B.  S.,   259,  271. 


§94  THE    DISTRIBUTION    OF    POWERS.  161 

flict  with  the  power  of  Congress  over  commerce.'^  Certain  state 
laws,  affecting  commerce,  have,  however,  been  sustained ;  and  in 
all  such  cases  the  regulation  thus  sustained  has  been  in  the 
nature  of  the  exercise  of  a  polite  power.  A  number  of  cases 
where  a  state  has  thus  been  sustained  in  the  passage  of  such  a 
law  have  been  given  in  the  preceding  section ;  many  other  cases 
on  the  same  subject  have  also  been  similarly  decided.'*  As 
stated  by  Mr.  Justice  Harlan  in  Atchison,  Topeka  and  Santa 
Fe  Railway  Company  v.  MathewsJ'''  laws  passed  in  the  exercise 
of  the  police  power  will  be  upheld  where  ^'enacted  in  good  faith, 
and  which  have  appropriate  and  direct  connection  with  the  pro- 
tection of  life,  health  and  property,  which  each  state  owes  to  its 
citizens.*' 

The  real  object  of  the  exercise  of  the  police  power  is  to  secure 
the  general  welfare  of  the  conniuniity.'"  It  is  to  he  distin- 
guished from  the  right  of  eminent  domain''  or  the  jmwer  of 
taxation.  The  police  power  of  a  state  imiy  ordinarily  be  dele- 
gated to  the  municipalities  of  the  State,  but  it  cannot  be  sur- 
rendered by  the  State  Legislature.*'^ 

§  94.  The  police  power  continued.  Special  illustrations  of 
the  exercise  of  said  power. — As  stated  in  the  previous  section, 
the  Supreme  Court  of  the  United  States  has  declared  that  the 
defining  of  the  term  **police  power"*  was  an  impossibility  and 
that  all  that  it  could  do  was  to  pass  on  each  (piestion  under  ibis 
general  subject  on  its  own  merits  as  it  arose.  In  the  previous 
section  the  general  (juestions  relative  to  the  [)()]ice  ])ower  liave 
been  discussed,  it  remains  to  consider  the*  various  State  laws 
which  the  Supreme  Court  has  declared  to  be  valid  twercises  of 
this  power.  The  Slaughter  House'"'  Decision  contains  wliat  is 
probably  the  most  famous  discussion   of  tbe  subject  of  j)olii'e 

"Section   142.  •'  HolliiiLjswdrtli    v.    TiMinas.     17 

"See    New    York    v.    Miln,     11  IVderal    Hcix.rtor,    KM);    How.litdi 

Peters,   102.  v.   H.»st(»n,    lol    V.  S..    Ki. 

'*174  U.  S.,  96.  '^  HirliinoiKl,  etc,   H.  Co.  v.   K^i.-li- 
"Hannibal,   etc.,  R.   Co.   v.   llu-  luoml,  90  W  S.,  .Iijl  ;  Stone  v.  Mis- 
sen,  95  U.  S.,  465;    Dent   v.   West  sissip])i.  lol   K.  S.,  sl4. 
Virginia,  129  U.  S.,   122.                            '"  1()   Wallace,   ;i(). 
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power  ever  rendered  by  the  United  States  Supreme  Court,  and 
several  extracts  therefrom  are  here  given: 

"It  is,  however,  the  slaughter  house  privilege  w^hich  is  mainly 
relied  on  to  justify  the  charges  of  gross  injustice  to  the  public 
and  invasion  of  private  right. 

"It  is  not,  and  cannot  be  successfully  controverted,  that  it  is 
both  the  right  and  the  duty  of  the  legislative  body,  the  supreme 
power  of  the  State  or  municipality,  to  prosecute  and  determine 
the  locality  where  the  business  of  slaughtering  for  a  great  city 
may  be  conducted.  To  do  this  effectively  it  is  indispensable  that 
all  persons  who  slaughter  animals  for  food  shall  do  so  in  those 
places  and  nowhere  else.     *     *     * 

"The  power  here  exercised  by  the  Legislature  of  Louisiana  is 
in  its  essential  nature  one  w^hich  has  been,  up  to  the  present 
period  in  the  constitutional  history  of  this  country,  always  con- 
ceded to  belong  to  the  State ;  however,  it  may  now  be  questioned 
in  some  of  its  details.'' 

"Unwholesome  trades,  slaughter  houses,  operations  offensive 
to  the  senses,  the  deposit  of  powder,  the  application  of  steam 
power  to  propel  cars,  the  building  with  combustible  materials 
and  the  burial  of  the  dead  may  all,"  says  Chancellor  Kent,  3 
Com.  340,  "})e  interdicted  by  law  in  the  midst  of  dense  masses 
of  population  on  the  general  and  rational  principle  that  every 
person  ought  so  to  use  his  property  as  not  to  injure  his  neigh- 
bors, and  tliat  private  interests  must  be  made  subservient  to  the 
general  interests  of  tlie  community."  This  is  called  the  police 
power,  and  it  is  disclosed  by  Chief  Justice  Shaw  that  it  is  much 
easier  to  perceive  and  realize  the  existence  and  sources  of  it 
than  to  mark  its  boundaries  or  prescribe  the  limits  to  its  exer- 
cise.— Com.  ()  Alger,  7  Cush.  84.     ♦     *     * 

"Ft  extends,''  says  another  eminent  judge,  "to  the  protection 
of  the  lives,  limbs,  health,  comfort  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the  State,  *  *  *  and 
persons  and  property  are  subjected  to  all  kinds  of  restraints  and 
burdens  in  order  to  secure  the  general  comfort,  health  and  pros- 
perity of  the  State.  Of  the  perfect  right  of  the  Legislature  to 
do  this  no  question  ever  was  or,  upon  acknowledged  principles, 
ever  can  }w  made  so  far  as  natural  persons  are  concerned." 
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This  slaughter  house  decision  has  been  much  criticised,  and 
some  later  decisions  of  the  Supreme  Court  do  not  seem  to  go  to 
the  extreme  position  taken  in  his  case.^®  The  monopoly  granted 
by  the  State  of  Louisiana,  and  upheld  by  the  Slaughter  House 
decision,  is  contrary  to  the  principles  both  of  the  common  law 
and  of  American  institutions.  Of  directly  opposite  tendency 
to  this  law  of  Louisiana  are  the  many  recent  State  laws  which 
have  been  formed  for  the  purpose  of  prohibiting  or  controlling 
trusts  or  combinations.  Such  laws  are  valid  exercise  of  the  po- 
lice power  of  the  States.*^  Congress  may  also  pass  laws  of  this 
character  where  the  trusts  or  agreement  affect  commerce  between 
the  States." 

The  general  right  of  the  States  to  properiy  regulate  all  busi- 
ness that  may  be  conducted  so  as  to  work  an  injury  to  the  public 
or  to  become  a  nuisance  is  undisputed.  Laws  with  this  purpose, 
however,  are  subject  to  the  test  of  reasonableness,  to  be  applied 
by  the  judicial  tribunals.  The  Legislature  cannot  destroy  or 
drive  out  particular  trades  or  occupations  under  the  mere  sug- 
gestion that  they  are  harmful. *^^  The  most  important  case  on 
this  point  is  that  of  Yick  Wo  v.  Hopkins,®*  where  a  law  was  held 
unreasonable  on  account  of  racial  discrimination. 

^Tiicenses  when  used  for  regulation  are  not  in  any  sense  con- 
tracts. A  license  is  a  mere  permit,  which  may  be  revoked  at 
any  time  or  to  which  new  conditions  may  be  attached.  Employ- 
ments affecting  the  public  health  and  safety  are  almost  uniform- 
ly subjected  to  licenses;  such  employment  as  those  of  bakers, 
dealers  in  rags,  meats  and  provisions,  milk,  liquors,  explosives, 
patent  medicines  and  the  calling  of  hawkers,  itinerant  medical 
practitioners,  market  men,  plumbers,  scavengers,  street  musicians 
and  so  forth,  and  the  cases  are  very  numerous.  Skilled  trades 
are  very  commonly  regulated  and  the  regulations  are  sustained 
by  the  judges.    For  example,  it  is  used  for  the  State  to  provide 

*See  Gulf  Ry.  Co.  v.  Ellis,  165  "' Addyston   Pipe   and   Steel   Co. 

U.  S.,  loO;  Holden  v.  Hardy,  1G9  v.  United  States,  175  U.  S.,  211. 
U.  S.,  366;   and  Maxwell  v.   Daw,  '^KusscH's   ''The    Police    Power 

176  U.  S.,  581.  of   the    State/'    p.    92.      Stockton 

"Gibbs  V.  Baltimore  Gas  Co.,  Laundry  Case,  26  Fed.  Kep.,  611. 
130  U.  «.,  396.  '*  118  U.  S.,  356. 
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by  law  that  no  person  shall  be  employed  as  an  engineer  by  rail- 
roads who  cannot  read  the  printed  time  table  or  handwritings, 
and  to  require  that  public  transportation  companies  shall  refuse 
employment  to  all  persons  who  use  liquor.  So  also  persons  who 
cannot  distinguish  colors  or  are  afflicted  with  what  is  called  color 
blindness  are  forbidden  to  be  employed/'*^ 

An  important  subject  of  the  exercise  of  the  police  power  is 
the  protection  of  the  public  health  and  safety  f^  in  fact,  the  ac- 
complishment of  such  purposes  is  generally  the  justification  for 
the  regulation  of  business  or  occupations.  The  manufacture  and 
sale  of  intoxicating  liquors  may  be  prohibited,  even  although 
buildings  have  been  erected  and  equipped  for  such  purposes  prior 
to  the  enactment  of  the  statute  and  at  a  time  when  the  business 
was  lawful.®"  When,  however,  any  property  is  actually  taken 
for  the  public  use  compensation  must  l)e  made. 

The  police  power  has  even  been  held  to  justify  a  State  in 
interfering  with  the  liberty  of  contracting,  although  in  general 
public  policy  requires  the  utmost  liberty  of  contracting.  Kven 
contracts  of  exemption  from  liabilities  for  negligence,*^^  and 
from  the  liability  for  losses  on  connecting  lines  of  transporta- 
tion,®^ have  been  upheld.  An  almost  unlimited  number  of 
illustrations  of  other  methods  of  exercising  this  police  power 
could  be  given. 

§  05.  Powers  prohibited  absolutely  to  the  States. — The 
tenth  section  of  the  first  article  of  the  Constitution  contains  an 
enumeration  of  those  powers  which  the  Constitution  denies  to 
the  States.  These  denied  powers  fall  into  two  sharply  defined 
classes,  those  denied  absolutely  and  under  all  circumstances  to 
the  States,  and  those  which  they  are  prohibited  from  exercising 
without  the  consent  of  Congress.  The  first  clause  of  this  sec- 
tion contains  the  provision  as  to  the  first  of  these  classes,  and  is 
as  follows: 

"Xo  State  shall  enter  into  any  treaty,  alliance  or  confedera- 

*RusHen's    ''The    Police  Pcnvcr  •^'*  Haiti  more,      eh-.,      K.      R.      v. 

of  the  State,'*  pp.  92-3.  Voi^jht,  176  U.  S.,  498. 

""  Miigler  V.   Kansas,    123  U.   S., 
623.  -^  Missouri  v.  McCann,  174  U.  S., 

"  Id.  580. 
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tion,  grant  letters  of  marque  and  reprisal,  coin  money,  emit  bills 
of  credit,  make  anything  but  gold  and  silver  coin  in  tender  in 
payment  of  debts,  pass  any  bill  of  attainder,  or  ox  post  facto  law, 
or  law  impairing  the  obligation  of  contracts,  or  grant  any  title 
of  nobility/^ 

The  prohibition  against  the  States  entering  into  any  treaty, 
alliance  or  confederation  was  a  necessary  one  in  view  of  the  rela- 
tions which  the  Constitution  established  between  the  central 
government  and  the  government  of  the  States.  The  first  power 
which  a  subordinate  government  is  obliged  to  surrender  to  its 
superior  government  is  the  control  or  regulation  of  foreign 
affairs,  and  it  is  by  this  clause  that  this  power  is  surrendered 
by  the  States  to  the  United  States.  The  only  cases  in  which  the 
Supreme  Court  has  been  called  upon  to  interpret  this  provision 
was  in  cases  arising  out  of  the  Civil  War.  These  cases  will  be 
found  treated  of  in  Chapter  XIII. 

Under  the  Articles  of  Confederation  tlr^  diffen^it  States  had 
been  allowed  to  issue  letters  of  marque  and  reprisal  in  times  of 
war*^  against  the  enemies  of  the  T'nited  States,  or  (^ven  in  timers 
of  peace  if  their  waters  were  infected  with  pirates.  This  section 
of  the  Constitution  ])roliibits  this  riglit  to  them  altogetlier.  The 
power  to  coin  money  was  another  power  previously  exercised  by 
the  States,  now  surrendered  entindy  to  the  general  (Jovernnient. 
The  power  of  coining  money  and  of  reizulating  its  value  was 
delegated  to  (V)ngress  by  the  Constitution  for  the  very  pur- 
pose, as  assigned  by  the  framers  of  that  instrument,  of  creating 
and  preserving  the  uniformity  and  ])urity  of  such  a  standard 
of  value;  and  on  account  of  the  iinj)ossihility,  which  was  fore- 
seen, of  otherwise  preventing  the  ine(jualities  and  the  confusion 
necessarily  incident  to  different  views  of  policv,  which  in  difl'er- 
ent  communities  woukl  be  brouglit  to  hear  on  this  subject.'*^  To 
coin  money  is  to  mohl  or  form  a  metallic  substance  into  the  form 
of  coins.®' 

This  section  denies  to  the  States,  as  the  previous  section  denies 

•"Articles  of  C'onfederatioii.  Ar-       Howard,  oCK). 
tide  6.  •- C;ris\v(»l«l    v.    Tro])burn,    li    Du- 

"  United   States   v.    Marigold,   9       vail,  111). 
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to  the  United  States,  the  power  to  pass  any  bill  of  attainder  or 
ex  post  facto  law,  or  to  grant  any  title  of  nobility.  The  terms 
''bill  of  attainder"  and  "ex  post  facto  laws"  have  exactly  the 
same  meaning  in  both  of  these  sections.  WTiat  this  meaning  is 
will  be  considered  in  the  chapter  on  the  Bill  of  Rights.**^ 

§  96.  Bills  of  Credit. — The  Constitution  prohibits  the  States 
from  issuing  bills  of  credit.  AVhat  is  meant  by  this  term  was 
considered  by  the  Supreme  Court  in  two  important  early  de- 
cisions. In  the  case  of  Craig  et  al.  v.  The  State  of  Missouri,^* 
decided  in  1830,  it  was  decided  that  a  promissory  note  in  the 
form  of  a  bill,  issued  by  a  State,  and  for  the  payment  of  which 
the  credit  of  the  State  was  pledged,  was  a  bill  of  credit,  even 
though  the  bill  was  not  made  a  legal  tender.  In  Briscoe  et  al. 
V.  The  Bank  of  the  Commonwealth  of  Kentucky,^*  decided  in 
1837,  it  was  held  that  notes  issued  by  a  bank,  or  other  corpora- 
tion in  which  the  State  was  the  sole  stockholder  was  not  a  bill 
of  credit  issued  by  the  State  when  the  credit  of  the  State  was 
not  pledged  for  its  payment.  The  decision  in  these  two  cases, 
when  taken  together,  lay  down  as  the  test  which  decides  whether 
any  bill  is  within  the  prohibition  of  this  clause  the  question 
whether  the  credit  of  the  State  is  pledged  for  its  payment.  This 
test  has  been  followed  and  applied  by  the  Supreme  Court  in  the 
latter  cases  on  this  subject  which  have  been  before  it,  the  most 
recent  case  on  this  subject  being  that  of  Wesley  v,  Ellis. ^'^  A  bill 
of  credit  must  be  issued  by  the  State^^  or  by  the  State  officers 
acting  under  the  authority  of  the  States.^^ 

§  97.  Impairment  of  the  obligation  of  contracts.  Dartmouth 
College  V.  Woodward. — The  prohibition  against  passing  any 
laws  impairing  the  obligation  of  contracts  is  a  limitation 
solely  upon  the  State  Government  and  does  not  affect  that  of 
the  United  States,""  but  the  Constitutional  prohibition  can- 
not be  modified  by  an  act  of  Congress  authorizing  or  ratify- 

"  Chapter  XI.  ard,  318. 

•M  Peters,  410.  "■*  Wesley  v.  Ellis,  177  U.  S.,  370. 

'Ml   Peters,   257.  ^"^  Sattorloc  v.  Mathewson,  2  Pet- 


"•177  U.  S.,  370.  ers,   380;    Home   Insurance   Co.   v. 

"^Curran   v.   Arkansas,    15    How-       City  Council,  93  U.  S.,  121. 
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ing  any  act  of  a  State  Legislature  which  is  in  violation  of 
this  prohibition  in  the  Constitution.^^** 

The  first  important  case  involving  the  construction  of  the 
clause  of  the  Constitution  against  the  impairment  of  contracts 
was  that  of  Fletcher  v.  Peck.^^^  It  was  here  held  that  a  grant 
made  by  the  Legislature  of  a  State  was  a  contract,  and  that 
rights  acquired  thereunder  were  therefor.e  protected  under  this 
clause. 

This  decision  was  followed  in  1819  by  the  most  important 
decision  of  the  Supreme  Court  bearing  upon  this  question,  that 
in  Dartmouth  College  v.  Woodward^*^-  the  point  at  issue  in  this 
case  was  whether  the  charter  of  this  college,  or  the  charter  of 
any  other  corporation,  was  a  mere  grant  of  power,  still  subject 
to  alteration  or  repeal  by  the  State,  or  a  contract  between  the 
State  and  the  corporation  which  would  be  protected  under  the 
clause  forbidding  the  impairment  of  contracts.  Chief  Justice 
Marshall  said  in  his  decision :  ^*This  is  plainly  a  contract  to 
which  the  donors,  the  trustees  and  the  crown  (to  whose  rights 
and  obligations  New  Hampshire  succeeded)  were  the  original 
parties.  It  is  a  contract  on  the  faith  of  which  real  and  personal 
estate  has  been  conveyed  to  tlie  corporation.  It  is  then  a  con- 
tract within  the  letter  of  the  Constitution  and  within  its  spirit 
also,  unless  the  fact  that  the  j)rop('rty  is  invested  by  the  donors 
and  trustees  for  the  pron>otion  of  religion  and  education  for  the 
benefit  of  persons  who  are  perpetually  changing,  though  the 
object  remains  the  same,  shall  create  a  particular  exception, 
taking  the  case  out  of  the  prohibition  contained  in  the  Consti- 
tution. *  *  *  On  what  safe  and  intelligil)le  ground  can 
this  exception  stand?  There  is  no  expression  in  the  Constitu- 
tion, no  sentiment  delivered  by  its  exteni])oraneous  expounder, 
which  would  justify  us  in  changing  it."  It  is  from  this  decision 
that  there  dates  the  extreme  doctrine  of  tbe  inviolability  of 
vested  rights.  Mr.  Justice  Miller  said  of  tliis  case:  ''It  may 
well  be  doubted  whether  any  decision  ever  delivered  by  any  court 
has  had  such  a  pervading  operation  and  influence  in  controlling 

'"White    V.    Hart,     13    Wallace,  ""  G  C'raiich,  s7. 

OK).  '"'4:   Wheaton,  51.S. 
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legislation  as  this.  The  legislation,  however,  so  eontrolled  has 
been  that  of  the  States  of  the  Union.'' 

The  early  decisions  of  the  Supreme  Court  in  Fletcher  v.  Peck 
and  Dartmouth  College  v.  Woodward  have,  in  the  main,  served 
as  the  foundation  uj)on  which  the  law  on  this  subject  has  been 
built  up.  An  imjmrtant  and  comparatively  recent  case  in  which 
this  decision  was  strongly  affirmed  was  that  of  McGee  v. 
Mathis.^"-' 

This  prohibition  is  distinctly  a  restriction  upon  the  legislative 
branch  of  the  State  (iovernments  only;^''*  it  has  no  effect  upon 
the  judicial  department  of  the  State  Governments.  ''The  pro- 
hibition upon  the  passage  of  State  laws  impairing  the  obligation 
of  contracts  has  reference  only  to  the  laws:  that  is,  to  the  Con- 
stitutional provisions  or  to  the  legislative  enactments  of  a  State 
and  not  to  judicial  decisions  or  the  acts  of  State  tribunals  or 
otiices  under  the  statutes  in  force  at  the  time  of  the  making  of 
the  c(mtract,  th^'  obligation  of  which  is  alleged  to  have  been 
im])aired.''^"^ 

Tlie  effect  of  this  j)rohibiti()n  is  limited  to  retrospective  acts^^* 
and  not  even  all  retros])ective  laws  are  void  as  being  in  impair- 
ment of  contracts. '""  A  State  law  divesting  vested  rights  vio- 
lates no  constilutioHjil  ])rovisions  where  it  does  not  impair  the 
obligation  of  contracts.""'  This  provision  does  not  affect  divorce 
laws.'"^' 

Tbe  nu^aning  of  tbe  elaus(»  untfer  discussion  was  thus  analyzed 
by  the  Supreme  Court  in  Kdwards  v.  Kearzey:""*  ''A  contract 
is  the  agreement  of  minds,  u])on  a  sutlicient  consideration,  that 
sometliing  sju't-ified   sluill   be  done. 

'"'4    Wallace,    143.  lace,    olo;    Lehigh    Water    ('0.    v. 

"^M'entral    Land    Cn.   v.    Laidley,       KaHtoii,  121  U.  S.,  391. 

Mi)     U.     S.,      1(11).  ,,,7   T  I  X^  /.I  .     AV     1 

"Miocke  V.  New  Orleans,  4  Wal- 
"'•' llanford    v.    Davis   et    al.,    H)3        ,  ,-..      ,.       .  iir,  .^  ,« 

lace,    1*3;    (  iirtis    v.    \\  hitnev,    13 
r.    S..    L'TS.    citing    Mississi])pi    &        \V.illace    70 
M.  K.  Co.  V.  Rock.  4  Wallac.  177;  '     *      • 

T    t  .    t     1,.   .        ,,  ...  1.,,  '""  Satterlee  v.  Matiicwsini,  '2  Pet- 

Lehigh    Water   (  o.    v.    Kast(»n,    121 

T'.    S.,    3SS;    W(M.<1    V.    Hra.ly,    loO  **^^'  ■*^*^- 

r.    S.,     IS;    Central     Laii.l    C...    v.  '■"  Maynard    v.    Hill,    I'Jf)    U.    S., 

Lai.liey,   1.^)9  V.  S.,   103.  -^^^^ 

'"•■'Railroad  v.   McClure.   10  Wal-  '•"' 9(5  V.  8.,  59;!. 
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"The  lexical  definition  of  impair  is  to  make  worse;  to  dimin- 
ish in  quantity,  value,  excellence  or  strength ;  to  lessen  in  power ; 
to  weaken;  to  enfeeble;  to  deteriorate. — Webster's  Die. 

"  'Obligation*  is  defined  to  be  the  'act  of  obliging  or  binding' ; 
that  which  obligated  the  binding  power  of  a  vow,  promise,  oath 
or  contract,  etc. — Webster's  Die. 

"The  word  is  derived  from  the  Latin  word  obligatee,  tying 
up,  and  that  from  the  verb  oblige,  to  bind  or  tie  up  of  a  promise 
or  oath,  or  form  of  law,  and  obligo  is  compounded  of  the  verb 
ligo,  to  tie  or  bind  fast,  and  the  preposition  of,  which  is  pre- 
fixed to  increase  its  meaning. — Blair  v.  Williams,  4  Litt.  35, 
and  Lapsley  v.  Broshears,  4  Litt.  47.  (Opinion  in  above  cases, 
4  Litt.  65.) 

"The  obligation  of  a  contract  includes  everything  within  its 
obligatory  scope.  Among  these  elements  nothing  is  more  im- 
portant than  the  means  of  enforcement.  This  is  the  breath  of 
its  vital  existence.  Without  it  the  contract,  as  such,  in  the  view 
of  the  law,  ceases  to  be,  and  falls  into  the  class  of  those  Mm- 
perfect  obligations,'  as  they  are  termed,  which  depend  for  their 
fulfillment  upon  the  will  and  conscience  of  those  upon  whom 
they  rest.  The  ideas  of  right  and  remedy  are  insej)aral)le.  *Want 
of  right  and  want  of  remedy  are  the  same  thing." — 1  Bee.  Ahr. 
Title,  Actions  in  General,  letter  B. 

"In  Yon  Hoffman  v.  Quincy,  I  Wall,  it  was  said:  *A  statute 
of  frauds  embracing  preexisting  ])arol  contracts,  not  before  re- 
quired to  be  in  writing,  would  afi'ect  its  validity.  A  statute  de- 
claring that  the  word  "ton''  should,  in  ])rior,  as  well  as  subse- 
quent contracts,  be  held  to  mean  half  or  double  the  weight  before 
prescribed  would  affect  its  construction.  A  statute  providing 
that  a  previous  contract  of  indel)tedncss  may  l)e  extinguished 
by  a  process  of  bankruj)tcy  would  involve  its  discharge;  and  a 
statute  forbidding  the  sale  of  any  of  the  dei)tor's  property  under 
a  judgment  upon  such  a  conti'act  would  relat<'  to  the  remedy.' 

"It  cannot  be  doubted,  either  upon  prin('i})le  or  authority,  that 
each  of  such  laws  would  violate  the  obligation  of  the  contract, 
and  the  last  not  less  than  the  first.  These  j)rop()sitions  seem  to 
be  too  clear  to  require  discussion.     It  is  also  the  settled  doctrine 
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of  this  court  that  the  laws  which  subsist  at  the  time  and  place 
of  making  a  contract  enter  into  and  form  a  part  of  it,  as  if  they 
were  expressly  referred  to  or  incorporated  in  its  terms.  This 
rule  embraces  alike  those  which  affect  the  validity,  construction, 
discharge  and  enforcement. — A^an  Hoffman  v.  Quincy  (supra)  ; 
McCracken  v.  Hayward,  2  llow.  608." 

This  prohibition  limits  the  taxing  power  of  the  State."^  The 
revenue  system  of  a  State  must  yield  to  a  contract  which  the 
State  has  lawfully  made,  and  the  obligation  of  which,  by  the 
Constitution,  it  is  forbidden  to  impair.^"  The  term  "contracts" 
as  here  used  covers  contracts  between  a  State  and  private  indi- 
viduals as  well  as  those  between  two  or  more  individuals.^^^  The 
creditors  of  a  State  have  contract  rights  w^hich  the  Legislature 
cannot  impair  by  legislation.^***  Such  rights,  however,  are  of  no 
value,  as  a  State  cannot  be  sued  by  an  individual  in  the  Federal 
courts,  nor  in  the  State  courts,  without  the  consent  of  the  State 
itself.  A  legislative  grant  creates  a  contract,**"'  but  the  grant- 
ing of  a  license^ ^^  or  the  appointment  to  a  public  oflfice**^  does 
not.  Contracts  are  protected  under  this  clause  against  impair- 
ment by  ordinances  of  municipalities.*** 

Unless  restrained  by  the  State  Constitution  the  Legislature  of 
a  State  may  bind  the  State  by  a  contract  with  a  private  corpora- 
tion or  individual  to  exempt  them  from  taxation. **°  Likewise 
in  the  absence  of  a  prohibition  in  the  State  Constitution  the 
Legislature  may  authorize  a  municipal  corporation  or  a  public 
quasi-corporation  to  grant  aid  to  a  quasi-public  corporation,  and 

*"  Murray   v.    Charleston,    91)   U.  137;    Pavylet    v.    Clark,    9    Craneh, 

S.,  413;  Jenkins  v.  Charleston,  9()  332. 

U.  S.,  449.  ""  Phalen  v.  Virjrinia,  8  Howard, 

"^  Poindexter    v.    (Jreeuhow,    114  1G8. 

U.  S.,  270.  ^''Butler     v.     Pennsylvania,     10 

"^Providence   Bank   v.    Billiujjs,  Howard,  41G. 

4  Peters,  560;  Poindexter  V.Green-  "^  St.    Paul    Gaslight   Co.    v.    St. 

how,  114  U.  S.,  286.  Paul,   181    U.  S.,   148. 

"*  Trustees  of  Waba.sh,  etc..  Co.  ""Ohio,    etc.,    Trust    Co.   v.    De- 

V.  Beers,   2  Black,  4.12;    Curren  v.  bolt,    16    Howard,    428;    Dodge   v. 

Arkansas,  15  Howard,  304.  Woolsey,    18    Howard,    331;     Van 

"^  Fletcher    v.    Peck,    6    Craneh,  HofTnian  v.  Quincy,  4  Wallace,  525. 
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bonds  issued  for  this  purpose  will  become  a  contract,  the  obliga- 
tion of  which  cannot  be  impaired.^^® 

AH  private  corporations  are  impliedly  subject  to  such  reason- 
able regulations  as  the  Legislature  may  prescribe  which  do  not 
interfere  with  the  substantial  privileges  conferred  by  the  charter 
of  the  corporation."^ 

§  98.  Powers,  the  exercise  of  which  is  prohibited  to  the 
States  except  with  the  consent  of  Congress. — The  second  and 
third  clauses  of  the  tenth  section  of  the  first  article  of  the  Con- 
stitution enumerate  the  powers,  the  exercise  of  which  is  denied 
to  the  States  without  the  consent  of  Congress,  as  follows: 

"No  State  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws,  and  the  net 
produce  of  all  duties  and  imposts  laid  down  by  any  State  on 
imports  or  exports  shall  be  for  the  use  of  the  treasury  of  the 
United  States;  and  all  such  laws  shall  be  subject  to  the  revision 
and  control  of  the  Congress. 

"No  State  shall,  without  the  consent  of  Congress,  lay  any  duty 
of  tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter 
into  any  agreement  or  compact  with  another  State,  or  with  a 
foreign  power,  or  engage  in  war,  unless  actually  invaded,  or  in 
such  imminent  danger  as  will  not  admit  of  delay.^' 

§  99.  Import  and  export  duties. — In  these  clauses  we  find 
all  the  express  restrictions  upon  the  States'  power  of  taxation 
which  are  contained  in  the  United  States  Constitution.  The 
points  which  have  been  discussed  by  the  Supreme  Court  relative 
to  import  and  export  duties  are  of  two  classes,  involving  (1) 
whether  the  State  statutes  under  consideration  did  in  effect  lay 
duties  on  imports  or  exports  so  as  to  bring  it  within  the  general 
restriction,  or  (2)  were  the  measures  absolutely  necessary  to 
carry  into  execution  the  local  inspection  laws,  and  therefore 
constitutional  as  falling  within  the  saving  exception  contained 
in  the  clause.  The  leading  case  on  this  question,  that  of  Brown 
y.  Maryland,^^^  came  before  the  Supreme  Court  on  a  writ  of 

'"Oilman  v.  Sheboygan,  2  Blaok,  lis  U.  S..  5()4 ;  SluTinaii  v.  Smith, 
515,  1   Hla.'k,  592. 

'"Wabash,   etc.,   Ry.   v.   Illinois,  '--12  Wheaton,  419. 
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error  to  a  judgment  rendered  in  the  Court  of  Appeals  of  Mary- 
land, affirming  a  judgment  of  the  City  Court  of  Baltimore,  for 
violating  an  act  of  the  Legislature  of  Maryland.  The  indictment 
was  founded  on  the  second  section  of  that  act,  which  was  as  fol- 
lows: "And  be  it  enacted  that  all  importers  of  foreign  articles 
or  commodities,  of  dry  goods,  wares  or  merchandise,  by  bale  or 
package,  or  of  wine,  rum,  brandy,  whisky  and  other  distilled 
spirituous  liquors,  etc.,  and  other  persons  selling  the  same  by 
wholesale,  bale  or  package,  hogshead  or  tierce,  shall,  before  they 
are  authorized  to  sell,  take  out  a  license,  as  by  the  original  act  is 
directed,  for  which  they  shall  pay  fifty  dollars,  and  in  case  of 
neglect  or  refusal  to  take  out  such  license  shall  be  subject  to 
the  same  penalties  and  forfeitures  as  are  prescribed  by  the  orig- 
inal act  to  which  this  is  a  supplement."  The  indictment  charged 
the  plaintiffs  in  error  with  having  imported  and  sold  one  pack- 
age of  foreign  dry  goods  without  having  license  to  do  so.  A 
judgment  was  rendered  against  them  on  demurrer  for  the  pen- 
alty which  the  act  prescribed  for  the  offense.  The  plaintiffs  in 
error  insisted  tluit  this  act  of  the  State  of  Maryland  was  repug- 
nant to  two  provisions  in  the  Constitution  of  tbe  United  States: 

1.  To  that  which  declared  that  "no  State  shall,  without  the 
consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws." 

2.  To  that  which  declares  that  Congress  shall  have  power 
"to  regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral States  and  with  the  Indian  tribes." 

This  contention  of  the  plaintiffs  in  error  was  upheld  by  the 
court  and  the  act  of  the  State  of  Maryland  was  declared  uncon- 
stitutional, as  repugnant  to  both  of  the  above  provisions  of  the 
Constitution. 

That  a  reasonable  interpretation  must  be  given  to  this  clause 
is  shown  by  the  decision  on  Mager  v.  (irima,^-'^  in  which  case  it 
was  contended  by  the  plaintiff  in  error  that  a  law  of  the  State 
of  Louisiana,  by  which  every  ])erson  not  being  domiciled  in 
that  State,  and  not  being  a  citizen  of  any  State  or  Territory 

'^^'S   Howard,   490. 
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in  the  TJnion,  who  should  be  entitled,  whether  as  heir,  legatee  or 
donee,  to  the  whole  or  any  part  of  the  succession  of  a  person  de- 
ceased, should  pay  a  tax  to  the  State  of  ten  per  cent  of  the  value 
of  the  property  thus  received,  was  in  violation  of  the  United 
States  Constitution.    The  court  said : 

**We  can  see  no  objection  to  such  a  tax,  whether  imposed  on 
citizens  and  aliens  alike,  or  upon  the  latter  exclusively.  It  cer- 
tainly has  no  concern  with  commerce,  or  with  imports  or  exports. 
It  has  been  suggested,  indeed,  in  the  argument  that,  as  the  legatee 
resided  abroad,  it  would  be  necessary  to  transmit  to  her  the  pro- 
ceeds of  the  portion  of  the  estate  to  which  she  was  entitled,  and 
that  the  law  was  therefore  a  tax  on  exports.  But  if  that  argu- 
ment was  sound  no  property  would  be  liable  to  be  taxed  in  a 
State  when  the  owner  intended  to  convert  it  into  money  and  send 
it  abroad.'* 

The  next  important  case  involving  the  construction  of  this 
clause  was  that  of  Almy  v.  California.^-*  In  this  case  of  law  of 
California,  which  imposed  a  stamp  tax  on  bills  of  lading  for 
transportation  of  gold  or  silver  coin,  gold  dust,  or  gold  or  silver 
bars,  or  other  form,  when  the  same  was  to  be  transported  from 
points  within  to  points  without  the  State,  was  a  duty  on  exports 
and  so  in  violation  of  the  Constitution.  But  in  Pace  v. 
Burgess^-^  the  charge  for  stamps  required  to  be  placed  for  pur- 
pose of  identification  on  packages  of  manufactured  tobacco  in- 
tended for  exportation  was  held  not  to  be  a  tax  on  exports  within 
the  meaning  of  this  clause  of  the  Constitution. 

Substantially  the  same  questions  as  those  involved  in  Brown 
V.  Maryland  came  before  the  Supreme  Court  in  Waring  v.  The 
Mayor  of  the  City  of  ^lobilo,^-'^  where  it  was  again  declared  that 
sales  by  the  importer  in  original  packages  were  exempt  from 
State  taxation,  but  that  such  merchandise  when  once  sold  by  the 
importer  is  taxable  as  other  property,  even  while  it  still  remains 
in  the  original  packages.  Sales  by  the  importer  by  auction  are 
as  much  protected  by  this  clause  as  are  sales  made  in  any  other 
manner.^^^ 

'"24  Howard,  169.  '''Cook   v.   Pennsylvania,   97   U. 

»"  92  U.  8.,  372.  S.,  66. 

»"8  WaUace,   110. 
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A  definition  of  the  meaning  of  the  term  duty  on  exports  was 
given  in  the  case  of  Brown  v.  Houston/*'  where  it  was  declared 
that  a  duty  on  exports  must  either  be  a  duty  levied  on  goods  as 
a  condition,  or  by  reason  of  their  exportation,  or,  at  least,  a 
direct  tax  or  duty  on  goods  which  are  intended  for  exportation. 
Where  a  general  tax  is  levied  on  all  property  alike  it  cannot  be 
construed  as  a  duty  on  exports  when  falling  on  goods  not  then 
intended  for  exportation,  though  they  should  happen  to  be  ex- 
ported later.  It  was  at  one  time  held  that  the  prohibition  in  this 
clause  does  not  mean  goods  carried  from  one  State  of  the  Union 
to  another,  but  applied  exclusively  to  articles  imported  from 
foreign  countries.^*^    This  distinction  is  no  longer  recognized. 

Exportation  is  not  begun  until  goods  are  committed  to  the 
common  carrier  for  transportation  out  of  the  State,  to  the  State 
of  their  destination,  or  until  they  have  started  on  their  ultimate 
passage  to  the  State.  Until  that  time  they  are  taxable  as  a  part 
of  the  general  mass  of  property  in  the  State,  although  they  are 
not  taxable  as  exports.  The  carrying  of  property  in  carts  or 
vehicles,  or  floating  it  to  the  depot,  where  the  journey  is  to  com- 
mence, is  no  part  of  the  exportation.**® 

§  100.  Duties  of  tonnage. — ^Tonnage,  under  the  laws  of  the 
United  States,  is  a  vessel's  internal  or  lineal  capacity  in  tons  of 
one  hundred  cubic  feet  each,  to  be  ascertained  in  the  manner 
prescribed  by  Congress.  Tonnage  duties  are  duties  upon  vessels 
in  proportion  to  their  capacity."*  An  act  of  the  Legislature 
of  a  State  which  requires  vessels  loading  in  the  harbors  of  a 
State  to  pay  three  cents  per  ton,  to  be  computed  on  the  capacity 
of  the  vessel,  for  the  privileges  of  the  harbor,  wharf,  etc.,  is  a 
tonnage  duty,  and  when  so  levied  without  the  consent  of  Con- 
gress is  void.*"*  In  general  a  duty  on  tonnage  is  a  charge  on 
vessels,  according  to  their  tonnage  as  instruments  of  commerce, 
charged  for  entering  or  leaving  a  port  or  navigating  public 

« 114  U.  S.,  622.  a,  517. 

"*0n   thia   last   proposition   see 
also  Woodruff  y.  Parham,  8  Wal-  !"""»  Steamship  Co.  v.  Tin- 
lace,  123;  and  as  qualifying  it  see  "*''  ^  ^-  S-.  238;  State  Tonnage 
Leisy  y.  Hardin,  135  U.  8.,  100.  ^ax  Cases,  12  Wallace,  204. 

"•Coe  y.  Town  of  Enrol,  116  TJ.  ""Id. 
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waters  of  the  nation,"^  but  a  municipal  ordinance  which  pro- 
vided for  rates  of  wharfage,  to  be  measured  by  the  tonnage  of 
the  vessels  landing  thereat  and  using  such  wharf,  is  not  in  con- 
flict with  the  Constitution.^^*  Vessels  may  be  taxed  on  their 
property  value.^*^ 

§  101.  Other  denied  powers,  agreements  or  compacts;  en- 
gaging in  war;  troops  and  ships  of  war. — The  term  ''agree- 
ment or  compact"  has  a  much  broader  meaning  than  the  expres- 
sion of  "treaty,  alliance  or  confederation"  used  in  the  first  clause 
of  this  ninth  section  of  the  first  article.  This  term  "compact 
or  agreement"  is  given  a  broad  meaning  to  prevent  any  dealings 
between  a  State  and  any  foreign  power.  The  use  of  all  these 
terms,  "treaty,  agreement,  contract,"  show  that  it  was  the  in- 
tention of  the  framers  of  the  Constitution  to  use  the  broadest 
and  most  comprehensive  terms,  and  that  they  anxiously  desired 
to  cut  off  all  connection  or  communication  between  a  State  and 
a  foreign  power,  the  Supreme  Court  of  the  United  States  saying 
on  this  point :  "And  we  shall  fail  to  execute  that  evident  inten- 
tion unless  we  give  to  the  word  'agreement'  its  most  extended 
signification,  and  so  apply  it  as  to  prohibit  every  agreement,  writ- 
ten or  verbal,  formal  or  informal,  positive  or  implied,  by  the 
mutual  understanding  of  the  parties."^^^ 

A  much  more  liberal  rule  towards  the  States  is  applied  to 
those  agreements  or  compacts  which  the  States  may  make  with 
one  another.  The  controlling  principle  governing  in  such  cases 
is  set  forth  in  detail  by  the  Supreme  Court  in  the  recent  case  of 
Virginia  v.  Tennessee^^'  in  the  following  words: 

"The  terms  'agreement'  or  compact  taken  by  themselves  arc 

'"Huse  V.  Glover,  119  U.  S.,  543.  o05;     Fed.    Ca.ses    No.    10,    316; 

"*  Ouachita  Pocket  Co.  v.  Aiken,  Transportation  Co.  v.  Parkersburg, 

121    U.   8.,    444;    Cannon    v.    New  107  U.  S.,  (591;  Morgan  Steamship 

Orleans,  20  Wallace,  577.  Co.  v.  Louisiana,  118  U.  S.,  455; 

'"W.   P.   &   Cin.    Trans.    Co.   v.  Packet  Co.  v.  St.  Louis,  100  U.  S., 

Wheeling,  99  U.  S.,  273.     See  also  423;    Packet    Co.    v.    Keokuk,    95 

on  the  general  subject  of  tonnage  U.  S.,  80;   Guy  v.   Baltimore,   100 

duties:      Ward    v.    Maryland,    12  U.  S.,  442. 

Wallace,  427;  Southern  Steamship  ^*  Holmes   v.   Jennison,    14    Pet- 
Co.  V.   Port   Wardens,   6   Wallace,  ers,  540,  571. 
35;    The    North    Cape,    6    Bissell,  "U48  U.  S.,  501,  518. 
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sufficiently  comprehensive  to  embrace  all  forms  of  stipulation, 
written  or  verbal,  and  relating  to  all  kinds  of  subjects ;  to  those 
to  which  the  United  States  can  have  no  possible  objection  or 
have  any  interest  in  interfering  with,  as  well  as  those  which  may 
tend  to  increase  and  build  up  the  political  influence  of  the  con- 
tracting State,  so  as  to  encroach  upon  or  impair  the  supremacy 
of  the  United  States  or  interfere  with  their  rightful  manage- 
ment of  particular  subjects  placed  under  their  control. 

"There  are  many  matters  upon  which  different  States  may 
agree  that  can  in  no  respect  concern  the  Ignited  States.  If,  for 
instance,  Virginia  should  come  into  possession  and  ownership  of 
a  small  parcel  of  land  in  Xew  York,  whicli  the  latter  State 
might  desire  to  acquire  as  a  site  for  a  public  building,  it  would 
hardly  be  deemed  essential  for  the  latter  State  to  obtain  the  con- 
sent of  Congress  before  it  could  make  a  valid  agreement  with 
Virginia  for  the  purchase  of  the  land.  If  Massachusetts,  in  for- 
warding its  exhibits  to  the  World's  Fair  at  Chicago,  should  de- 
sire to  transport  them  a  part  of  the  distance  over  the  Erie  canal, 
it  would  hardly  be  deemed  essential  for  that  State  to  obtain 
consent  of  Congress  before  it  could  contract  with  New  York  for 
the  transportation  of  the  exhibit  through  that  State  in  that  way. 
If  the  bordering  line  of  two  States  should  cross  some  malarious 
and  disease  producing  district,  there  could  ])e  no  possible  rea- 
son, on  anv  conceivable  public  grounds,  to  obtain  the  consent  of 
Congress  for  the  bordering  States  to  agree  to  unite  in  draining 
the  district  and  thus  remove  the  cause  of  disease.  So  in  case  of 
threatened  invasion  of  cholera,  plague  or  other  causes  of  sickness 
and  death  it  would  be  the  height  of  absurdity  to  hold  that  the 
threatened  States  could  not  unite  in  providing  means  to  prevent 
and  repel  the  invasion  of  the  pestilence  without  obtaining  the 
consent  of  Congress,  which  might  not  be  at  the  time  in  session. 
If,  then,  the  terms  'compact'  or  agreeuient  in  the  (Constitution 
do  not  ap])ly  to  every  possible  compact  or  agreement  between 
one  State  iuul  another  for  the  validity  of  which  the  consent  of 
C^ongress  must  be  obtained,  to  what  compacts  or  agreements  does 
the  Constitution  apply? 

^*We  can  only  re[)ly  by  looking  at  the  object  of  the  constitu- 
tional provision  and  construing  the  terms  'agreement'  and  com- 
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pact  by  reference  to  it.  It  is  a  fainiliar  rule  in  the  construction 
of  terms  to  apply  to  them  the  meaning  naturally  attaching  to 
them  from  their  compact.  Nexcitur  a  socus  is  a  rule  of  con- 
struction applicable  to  all  written  instruments  where  any  par- 
ticular word  is  obscure  or  of  doubtful  moaning.  Taken  by  it- 
self, its  obscurity  or  doubt  may  be  removed  by  reference  to  asso- 
ciated \('ord8;  and  the  meaning  of  a  term  may  be  enlarged  or 
restrained  by  reference  to  the  object  of  the  whole  clause  in  which 
it  is  used. 

"Looking  at  the  clause  in  which  the  terms  compact  or  agree- 
ment appear,  it  is  evident  that  the  prohibition  is  directed  to 
the  formation  of  any  combination  tending  to  the  increase  of  pro- 
hibited power  in  the  States  which  may  encroach  upon  or  inter- 
fere with  the  just  supremacy  of  the  United  States." 

A  State  cannot  declare  war  or  keep  troops  or  ships  of  war  in 
times  of  peace,^^*  but  the  Constitution  allows  tlie  States  to  main- 
tain a  military  organization,  and  to  use  these  troops  to  put  down 
any  insurrection  which  may  take  place  in  the  State  against  the 
duly  constituted  authorities  thereof.^^° 

§  102.  First  eight  amendments  not  limitations  upon  the 
power  of  the  States. — The  first  eight  amendments  to  the  Con- 
stitution are  concerned  entirely  with  the  United  States  Govern- 
ment and  do  not  limit  the  power  of  the  States.  The  leading 
case  on  this  point  is  that  of  Barron  v.  Baltimore/*'^  where  the 
reason  for  this  rule  was  clearly  sot  out  by  Chief  Justice  ^larshall 
in  the  following  words: 

"The  Constitution  was  ordained  and  established  by  the  peo- 
ple of  the  United  States  for  themselves,  for  their  own  govern- 
ment, and  not  for  the  government  of  the  individual  States. 
Each  State  established  a  Constitution  for  itself,  and  in  that  Con- 
stitution provided  such  limitations  and  restrictions  on  the 
powers  of  its  particular  government  as  its  judgment  dictated. 
The  people  of  the  United  States  framed  sncli  a  government  for 
the  United  States  as  they  supposed  best  adapted  to  their  s:tu- 

***New  Hampshire  v.  Tx)uisiana,  ""Luther  v.  Hordon ;   7  Howard, 

108  U.  S.,  76.  1,  45. 

""7   Peters,   li43. 
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at  ion  and  best  calculated  to  promote  their  interests.  The  powers 
tliev  conferred  on  this  Government  were  to  be  exercised  by  itself, 
and  the  limitations  on  power,  if  ex])ressed  in  general  terms,  are 
naturally,  and  we  think  necessarily,  applicable  to  the  govern- 
ment created  by  the  instrument.  They  are  limitations  of  power 
granted  in  the  instrument  itself;  not  of  distinct  governments, 
framed  by  different  persons  and  for  different  purposes. 

'4f  these  j)r()positions  be  correct  the  fifth  amendment  must  be 
understood  as  restraining  the  ])ower  of  the  general  Government, 
not  as  applicable  to  the  States.  In  their  several  Constitutions 
they  have  imposed  such  restrictions  on  their  respective  Govern- 
ments as  their  own  wisdom  suggested  :  such  as  they  deemed  most 
])roper  for  themselves.  It  is  a  subject  on  which  they  judge  ex- 
clusively and  with  which  others  interfere  no  fartlu^r  than  they 
are  suj)pose<l  to  have  a  common  interest.'' 

What  this  case  decided  in  relation  to  the  fifth  amendment 
a  long  series  of  other  decisions  have  decided  as  to  all  of  the  first 
eight  amendments.^"'^ 

The  fourteentli  amendment  did  not  liave  the  effect  of  chang- 
ing this  rule  and  making  these  aiiu^ndments  restrictions  on  the 
States.^^- 

S  103.  Relations  between  the  Federal  and  the  State  courts. 
— Tlie  F"e<leral  Courts  can  l)e  given  jurisdiction  oidy  over  those 
classes  of  cases  mentioned  in  the  third  article  of  the  Constitu- 
tion. All  matters  not  therein  included  arc  reserved  to  the  State 
Courts.  Ilie  mattcM-s  tlius  reserved  to  the  States  cover  most  of 
the  affairs  of  everyday  life,  of  business  or  of  domestic  relations. 
The  provisions  of  the  Constitution  as  to  the  jurisdiction  of  the 

'"  Kirst  Ameiidmrnt:  Fox  v.  F^lliott.  21  VValhue.  .IHl' ;  Twiichell 
Ohio,  Howard.  410;  United  States  v.  Poniisylvauia,  7  Wallace,  321. 
V.  Criiiksliaiik,  92  U.  S.,  »42.  Se\enth  Aiiieiidnient :  Walker  v. 
Second  Amendment:  Presser  v.  Sanvenet.  92  V.  S.,  90;  Pearson  v. 
Illinois,  IKi  l^.  S.,  2.12.  Fourth  Vewdall,  9")  P.  S..  294.  Eighth 
Amendment:  '  I'ox  v.  n<nvar<l.  .1  Amendment:  }N'r\ ear  v.  Common- 
Howard,  410.  Fiftli  Amemlment  :  wealth,  ;")  Wallace.  47.'>;  In  re 
With(»rs  V.  Bncklev,  20  llo\\ar<l,  Kemndier,  1.30  P.  S.,  430. 
S4 ;     Filenbecker    v.    District    Court 

of  Plymoutli  County,  PU  P.  S.,  31.  '*- Slaughter     House     Cases,      16 

Sixtii     Amendment:       Filwards     v.  Wallace,    3<). 
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Federal  Courts  are  not  self-executing.  AVithin  the  limits  men- 
tioned in  the  third  article  Congress  is  left  to  determine  what 
jurisdiction  shall  he  given  to  the  Ignited  States  Courts.  The 
jurisdiction  set  out  in  the  Constitution  is  the  maximum,  which 
may  or  may  not  he  reached.  Congress  cannot  increase  it,  but  it 
is  not  compelled  to  grant  it  all  to  the  Federal  Courts.  In  all 
cases  where  the  United  States  does  not  assume  jurisdiction  by 
legislative  action  the  States  may.  In  such  cases  Congress  may 
provide  for  Appellate  jurisdiction  of  the  United  States  Courts 
over  the  decision  of  the  State  Courts. ^*^ 

Among  the  classes  of  cases  to  which  the  judicial  power  of  the 
United  States  may  extend  under  the  Constitution  are  included 
controversies  to  which  the  United  States  shall  be  a  party,  con- 
troversies between  two  or  more  States,  controversies  between  a 
State  and  citizens  of  another  State,  and  l)etween  a  State  and  a 
foreign  State,  or  foreign  citizcTis  or  subjects. 

§  104.  Chisholm  v.  Georgia  and  the  eleventh  amendment. — 
In  the  case  of  Chisholm,  Executor,  v,  (Jeorgia,^**  decided  in 
1T93,  the  Supreme  Court  held  that.  und(T  the  Constitution,  a 
suit  could  be  maintained  in  tlie  Tnited  States  Courts  against  a 
State  by  a  citizen  of  another  State.  This  decision  at  once  aroused 
the  fear  and  jealousy  of  the  individual  States  and  led  to  the 
adoption  of  the  eleventh  auicndinent,  whicli  provides  that:  **The 
judicial  power  of  the  Cnitcd  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  e(|uity.  coniiiienced  or  prosecuted 
against  one  of  the  United  States,  ])y  citizens  of  another  State, 
or  by  citizens  or  sul)jects  of  any  foreign  Siate.'' 

This  amendment  has  sinci^  furni^licd  the  o]i|)ortunity  to  vari- 
ous States  to  repudiate  tlieir  debts.  Several  attempts  have  been 
made  to  avoid  the  elTect  of  tliis  amendment  by  the  holder  of 
claims  against  a  State  as-igning  his  riglds  to  his  own  State, 
which  then  brought  suit  in  the  name  of  the  State.*'''  The  Su- 
preme Court  refused  to  sustain  this  sultterfuge.  holding  the 
plaintiff  State  not  to  be  tlie  real  |»arty  iu  interest.     \'ery  recently 

'**  Martin   v.   Hunter's   Losse<»,   1  '*':.'  Dallas,  411). 

Wheaton,    304.      For    fiirthor    «lis-  "*  Nen     York    v.    Louisiana,    lOS 

eussion  of  this  question   ser  Cliap-  U.    S.,     7i\\     Xrw     IIanij)-!Snr<*    v. 

ter  X.  Tiouisiana.   los   U.  S.,  7<). 
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a  holder  of  some  repudiated  State  bonds,  despairing  of  ever  re- 
covering anything  thereon,  gave  these  bonds  outright  to  his 
State.  In  the  suit  brought  thereon  by  the  State  a  judgment  was 
given  against  the  defaulting  State.^*®  It  is  as  yet  too  soon  to  see 
what  the  full  effect  of  this  decision  will  be.  The  Federal  Courts 
will  take  jurisdiction  over  cases  where  States,  although  not  the 
nominal,  are  the  real  parties  in  interest. 


'*«  South  Dakota  v.  North  Caro- 
lina, 192  U.  S.,  286.  In  view  of 
the  many  decisions  considering  the 
sovereignty  of  the  State  as  to  im- 
munity from  suit  other  than  a  jus- 
ticiable controversy  with  another 
State,  and  the  tribunal  for  the  set- 
tlement of  controamendment,  it 
came  as  a  surprise  to  the  profes- 
sion when  this  line  was  apparently 
broken  by  the  decision  in  South 
Dakota  v.  North  Carolina  (1) 
That  the  proper  parties  were  be- 
fore the  court  was  not  disputed; 
the  point  of  difference  was  whether 
there  was  a  controversy  between 
the  States  which  was  a  justiciable 
controversy,  which  was  intended  to 
be  determined  in  the  tribunal  for 
the  settlement  of  controversies  be- 
tween sovereign  States;  for  the 
controversy  herein  was  over  a 
debt  by  bond,  secured  by  mort- 
gage on  a  railway,  due  an 
individual  and  by  him  as- 
signed to  the  State  of  Soutli 
Dakota.  The  only  point  of  di (Ter- 
ence between  this  case  and  the  New 
Hampshire  and  New  York  cases 
against  Louisiana  was  that  in  the 
latter  cases  citizens  of  New  Hamp- 
shire and  New  York,  through  the 
States  as  nominal  parties,  were 
pursuing  Louisiana  for  the  pur- 
pose of  collecting  their  debts;  and 
the  court  looked  beyond  the  mere 
parties  to  the  record  and  held  that 


these  States  were  suing  a  State 
for  the  benefit  of  citizens,  and 
such  suits  were  forbidden.  Where- 
as, in  this  case,  the  debt  was  trans- 
ferred absolutely,  and  the  benefit 
to  be  derived  by  the  bondholders 
was  indirect  and  not  direct.  Still, 
it  was  a  private  debt  assigned  to 
a  State  absolutely  in  fact,  but  in 
order  to  reap  a  benefit  to  the  as- 
signor as  the  holder  of  other  bonds 
of  the  same  issue.  Yet  the  court 
sustained  the  jurisdiction.  Mr. 
Justice  White,  speaking  for  four 
members  of  the  court,  said:  *'My 
mind  cannot  escape  the  conclusion 
that  if,  wherever  an  individual  has 
a  claim,  whether  in  contract  or 
tort,  against  a  State,  he  may,  by 
transferring  it  to  another  State, 
bring  into  play  the  judicial  power 
of  the  United  States  to  enforce 
such  claims,  then  tiie  prohibition 
contained  in  the  Eleventh  Amend- 
ment is  a  mere  letter,  without 
spirit  and  A>ithout  force.  This  is 
said  because  no  escape  is  seen 
from  the  conclusion  if  the  appli- 
cation of  the  prohibition  is  to  de- 
pend solely  upon  the  willingness 
of  the  creditor  of  a  State,  whether 
citizen  or  alien,  to  transfer,  and 
the  docility  or  cupidity  of  another 
State  in  accepting  such  transfer, 
that  the  provision  will  have  no 
efticaey  whatever. ' '  From  address 
of  Judge  Hill. 
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§  105.  Relation  between  the  Federal  and  State  courts  con- 
tinued.— The  United  States  may  sue  a  State  in  its  own  courts 
and  such  suit  may  be  commenced  in  the  Supreme  Court. ^*^ 

The  judicial  machinery  of  a  State  cannot  be  used  to  interfere 
with  the  United  States  Government  in  any  way,  or  to  hamper 
it  in  any  of  its  operations.  In  Tarble's  case^**  an  attempt  was 
made  to  determine  by  habeas  corpus  proceedings,  under  the  laws 
of  Wisconsin,  the  rightfulness  of  the  detention  of  a  person  by  an 
officer  of  the  United  States  army  under  the  claim  that  he  was  a 
duly  enlisted  soldier.  The  Supreme  Court  of  Wisconsin  granted 
an  order  for  his  release,  and  from  this  order  the  Unjted  States 
prosecuted  a  writ  of  error  to  the  Supreme  Court  of  the  United 
States.  The  decision  in  this  case  was  a  most  emphatic  denial 
of  the  right  of  a  State  Court  to  interfere  by  a  writ  of  habeas 
corpus  with  any  person  held  in  custody  under  the  authority  of 
the  United  States. 

The  United  States  Courts  have  the  riglit  to  try  any  person 
accused  of  a  crime,  which  he  attempts  to  justify  on  the  ground 
that  he  was  acting  under  the  authority  of  the  United  States 
Government.  If  a  prosecution  is  eonmienced  against  him  in 
the  courts  of  any  State,  it  may  be  removed  into  the  United 
States  Courts.^" 

The  United  States  cannot  only  protect  its  officials  from  prose- 
cution in  the  State  C-ourts  but  can  also  take  ineans  to  protect 
them  from  bodily  harm.  The  ease  of  In  re  Neagle^^^  is  one  of 
particular  importance  on  this  point.  Xeagle,  a  United  States 
Deputy  Marshal,  acting  in  pursuance  of  instructions  from  the 
Attorney  General  of  the  United  States,  had,  in  consequence  of 
an  anticipated  attempt  at  violence  on  the  part  of  one  Terry 
against  Justice  Field  of  the  Supreme  Court,  been  in  attendance 
upon  the  said  Justice  when  a  murderous  assault  was  threatened 
upon  the  said  Justice  by  the  said  Terry,  and  had  then,  in  de- 
fense of  Justice  Field,  shot  and  killed  Terry.  For  this  act 
Neagle  was  arrested  by  the  authorities  of  the  State  of  California 
on  the  charge  of  murder,  and  a  petition  for  a  writ  of  habeas 

"'United   States    v.   Texas,    143  ^'»  Teniicsi.ce  v.  Davis,  100  U.  S., 

U.  S.,  621.  257;  In  re  Neagle,  135  U.  S.,  1. 

>*  13  Wallace,  397.  '^  135  U.  S.,  1. 
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corpus  was  brought  in  the  United  States  Court  for  tho  Northern 
District  of  California  in  l)eluilf  of  the  said  Xeagle.  The  writ 
>fas  granted,  the  Court  hokling  that  thv>  United  States  could 
take  all  necessary  steps  for  the  ])rotection  of  its  judges.  This 
case  also  decided  that  a  party  lield  under  the  authority  of  a  State 
may  be  released  by  a  writ  of  habeas  cori)iis  from  the  United 
States  ('ourts  under  proper  circumstances. 

Controversies  between  ditl'erent  States  can  l)e  tried  and  de- 
termined in  the  Courts  of  the  United  Stales.^''* 

The  question  as  to  the  rights  of  an  inferior  Federal  Court  to 
enjoin  tlie  enforcement  of  a  State  statute  lias  conic  prominently 
before  the  public  during  the  past  year,  and  is  as  yet  undeter- 
mined.^*'' 


'•■"See   Chapters  X.  nud   XIV. 

'**  * '  Questions  arising  between 
the  State  courts  ami  United  States 
courts,  in  regard  to  the  rate  bills, 
are  productive  of  some  very  inter- 
esting questions.  A  very  interest- 
ing question  was  the  occasion  of  a 
difference  of  o])inion  on  the  part 
of  the  judges  of  North  Carolina, 
which  has  a  very  able  bench,  in 
the  case  of  the  State  v.  Southern 
Ky.  Co.,  59  S,  E.  Hep.,  57(1. 

*' Before  considering  the  ques- 
tion therein  under  disjmte,  we  de- 
sire to  call  attention  in  a  general 
way  to  the  situation.  There  seeTiis 
to  be  a  great  fear  on  tlic  ]»art  of 
the  States  that  the  extensi(Mi  of 
the  Federal  authority  over  rail- 
roads is  a  ilir(xt  blow  at  the 
rights  of  the  States  as  s(»\<'reign 
States.  It  is  true  that  the  ex- 
tension of  the  commerce  clause  of 
the  Constitution  has  iurtaih^d  and 
will  curtail  the  authi>rity  of  tin- 
States  with  regar<l  to  raih-oa<ls, 
telegraph  lines,  ship  lines.  exj»rcss 
companies,  etc.  (Jreat  fear  is 
aroused  that  tliis  concentration  of 


tlie  ])owers  of  government  will 
proceed  to  sn<h  an  ex;e;;t  as  to 
wipe  out  the  lines  of  State  Juris- 
diction altogether.  Let  us  stop 
for  a  moment  and  consider  the 
(juestion  from  another  standiK)int. 
Our  postal  system  is  an  affair 
which  is  oj)crated  by  the  govern- 
ment. It  extends  througliout  the 
land,  ramifying  the  counties  an<i 
townships  of  every  State  in  tlie 
Union.  It  is  proctected  l)y  Fe<i- 
eral  laws.  Our  postal  system  is  a 
national  affair  and  the  general  wel- 
fare of  the  Stat(»s  is  best  ])romoted 
by  having  a  system  of  uniform 
laws  as  well  as  one  general  man- 
ageim^it  to  gni<l(»  its  operations. 
It  is  a  creature  of  the  people  of 
the  whole  nation,  for  tiie  whole  na- 
tion, by  the  people  of  the  nation, 
and  the  people  are  satisfie<l  with  it 
as  it  is.  A  very  significant  sug- 
gestion came  from  an  assembly  of 
fruit  merchants  from  all  parts  of 
the  country,  iield  in  Chicago  a  few 
days  ago.  A  resolution  was  passed 
by  them  favoring  government  con- 
trol  of   tlie   railroads.      Had   some 
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§  106.  The  States  in  Federal  elections.— The  States,  as  such, 
play  a  prominent  part  in  Federal  elections.     The  Presidential 


of  the  contenders  against  the  ex- 
tension of  the  commerce  clause 
asked  the  reason  of  one  of  tliose 
fruit  merchants  for  the  passage  of 
such  a  resolution,  he  would  have 
answered  that  such  a  system  of 
distribution  of  the  general  produce 
of  the  nation  could  be  had  through 
one  system  of  control  of  these 
great  national  systems  of  railroads 
than  has  ever  been  dreamed  of  by 
the  people  in  general. 

**The  general  welfare  of  the 
people  is  so  greatly  bound  u[i  in 
a  uniform  system  of  distriuution 
of  their  products,  that  it  is  as 
certain  of  accomplishment  in  one 
way  or  another  as  that  the  night 
follows  the  day.  In  the  meantime. 
what  should  be  the  policy  of  tlie 
national  and  State  governments 
while  the  natural  elements  are 
working  out  destiny?  Sucli  con- 
ditions as  gave  rise  to  the  prin- 
cipal case  must  be  permitted  to 
burn  out  their  ^  ineffectual  fires, ' 
as  far  as  the  growth  of  Federal 
control  over  railroads  is  concerned. 
While  matters  are  being  adjuste*! 
to  the  inevitable,  there  are  means 
of  settling  the  questions  whi^h  are 
arising  without  resort  to  the  Fe<l- 
eral  authority. 

*  *  In  the  principal  case  we  find 
the  Federal  authorities  adojiting 
means  intending  to  force  the  issue. 
which  are,  on  the  contrary,  cal^'u- 
lated  to  further  increase  whatever 
of  estrangement  or  jealousy  al- 
ready existing  between  the  Fed- 
eral and  State  governments.  In 
other  States,  besides  North  Caro- 
lina, we  find  Federil  courts  a<lt>pt- 


ing  the  very  unwise,  if  authorized, 
action  of  enjoining  State  ollicers 
from  eiifordng  the  criminal  laws 
of  the  State,  especially  such  laws 
as  make  it  a  misdemeanor  to  sell 
railroad  tickets  at  more  than  the 
price  j)er  mile  fixed  by  statute. 
The  following  paragraph  will  state 
br'efiy  tlie  situation  as  it  arose  in 
North    Carolina: 

"On  May  s,  1907,  the  defen- 
dant, Southern  Kailway  Company, 
filed  a  bill  in  equity  in  the  Cir- 
cuit Court  of  the  United  States  for 
the  Fastern  District  of  North  Car- 
olina, on  behalf  of  itself,  as  com- 
]>lainaiit,  against  Franklin  Mc- 
Neill ot  al.,  for  an  injunction 
a^ain«!t  tlic  (Miforce:nent  of  said 
act,  and  on  that  day  his  honor, 
d.  C.  Fritchard,  T'nitcMl  States  Cir- 
cuit Judge,  issucil  a  temporary  re- 
straining or<ler.  ami  n^juired  the 
said  defendants  to  ai)pear  before 
him  at  Asheville  on  \Ve<lnesday, 
the  lifJth  day  of  dune.  11)07,  to 
show  caust*  why  an  injunction  pen 
dente  lite  sliould  not  be  issued. 
On  June  I'Oth,  after  a  hearint^  in 
which  the  jurisdictiiui  of  the  Cir- 
j'uit  Court  was  challenged  by  the 
defendants,  an  interlocutory  in- 
junction was  granted  upon  the  i)ill 
of  com[)lainaut  an<l  tlie  answer 
thereto  treated  as  allidavits,  and 
the  cause  was  set  ddwn  for  hear- 
ing before  the  Circuit  Court  in  the 
city  of  Aslieville  on  the  first  Mon- 
day in  October,  19ii7.  In  the  nuvm- 
time,  at  the  .fuly  term,  11)07.  of 
the  Wake  SuprM-ior  Court,  the  <!e- 
feuilant  having  refu-^ed  and  failed 
to  obey  the  said  statute,  the  grand 
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combined.     Each  State  has  the  authority  to  appoint  its  electors 


jury  indicted  the  defendant  and  its 
agent,  for  the  violation  of  said 
act.  At  the  trial  of  the  indict- 
ment at  said  term,  the  defendant, 
Southern  Railway  Company,  en- 
tered a  plea  to  the  jurisdiction  of 
the  Superior  Court  of  Wake  Coun- 
ty, and  put  in  evidence  the  pro- 
ceedings of  the  Circuit  Court  of 
the  United  States,  in  which  the  in- 
junction was  granted.  The  de- 
fendant appealed  and  the  conclu- 
sion of  the  State  Supreme  Court 
was  to  the  effect  that  the  proceed- 
ing was  one  that  the  Federal  court 
had  no  jurisdiction  to  enjoin,  but 
held  that  as  no  criminal  ofiFenae 
was  alleged  in  the  indictment  the 
motion  in  arrest  should  be  sus- 
tained. 

"We  heartily  agree  with  the 
North  Carolina  court  that  the 
cases  where  the  United  States 
courts  should  exert  their  authority, 
as  against  a  State  court,  should  be 
of  rare  occurence  and  tliat  the 
interference  in  tlio  principal  case, 
as  we  have  said  in  our  editorial, 
(55  Cent.  L.  J.,  13.'),  was  unwar- 
ranted and  a  wrongful  invasion 
uj)on  the  functions  of  the  State. 
Wo  think  the  matter  stated  in  Mr. 
Justice  Harlan  's  opinion,  to  which 
the  North  Carolina  court  refers, 
aptly  sets  forth  the  true  doctrine 
as  follows:  *  In  view  of  the  rela- 
tions existing  under  our  present 
government  between  the  judicial 
tribunals  of  the  Union  and  of  the 
several  States,  a  Federal  court  or 
a  Federal  judge  will  not  ordinarily 
interfere  by  habeas  corpus  with 
the    regular    course    of    procedure 


under  State  authority,  but  will 
leave  the  applicant  for  the  writ  of 
habeas  corpus  to  exhaust  the  reme- 
dies afforded  by  the  State  for  de- 
termining whether  he  is  illegally 
restrained  of  his  liberty.  After 
the  highest  court  of  the  state,  com- 
petent under  the  State  law  to  dis- 
pose of  the  matter,  has  finally 
acted,  the  case  can  be  brought  to 
this  court  for  re-examination.' 
Urquhart  v.  Brown,  205  U.  S.,  179. 
* '  There  is  no  doubt  in  our  own 
mind,  even  though  the  question 
were  a  closer  one  than  it  appears 
to  be,  that  the  general  welfare  is 
best  promoted  by  leaving  the  ques- 
tions first  to  the  State  courts,  and 
then,  if  a  grievance  still  be  deemed 
to  exist  by  either  party,  to  take 
the  matter  thence  to  the  Supreme 
Court  of  the  United  States.  As  to 
the  question  raised  by  the  de- 
fendant railway  company  that  the 
act  was  confiscatory,  there  is  no 
reason  why  all  the  evidence  could 
not  be  brought  out  in  the  State 
courts,  which  could  be  adduced  in 
the  Federal  courts  and  a  review 
had  of  the  whole  matter  in 
the  Supreme  Court  of  the  United 
States.  The  question  is  well  pre- 
sented by  Mr.  Justice  W^alker  of 
the  North  Carolina  court,  where 
he  says:  'Much  is  said  in  the 
briefs  about  the  equity  of  the  suit 
in  the  Federal  court  and  the  com- 
plainant's right  to  an  injunction. 
We  would  not  agree  with  the 
learned  judge  who  issued  the  inter- 
locutory injunction  if  that  matter 
were  strictly  before  us  and  we 
were  required  to  pass  upon  it;  for 
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"in  such  a  manner  as  the  Legislature  thereof  may  direct,"  and 
the  eLectors  from  each  State  meet  and  vote  by  themselves."' 

The  United  States  Senate  is  distinctively  the  representative 
body  of  the  States,  each  State  having  two  members  who  are 
chosen  by  the  State  Legislatures.^^^* 

In  the  Lower  House  the  members  are  apportioned  among  the 
States  according  to  their  respective  populations,  and  it  is  left  to 
the  States  to  arrange  the  Congressional  districts.  The  Consti- 
tution provides  that  members  of  this  House  must  be  elected  by 
the  people  in  each  State,  but  the  qualifications  necessary  for 
voting  for  Kepresentatives  is  left  to  each  State  to  determine  by 
the  constitutional  provision  that  the  electors  in  each  State  shall 
have  the  qualifications  requisite  for  the  electors  of  the  most 
numerous  branch  of  the  State  Legislature.^'^ 

**The  times,  places  and  manner  of  holding  elections  for  Sena- 


we  do  not  think  there  was  a  suf- 
ficient disclosure  of  the  facts, 
which  are  necessarily  within  the 
knowledge  of  the  complainant  in 
that  suit  (the  defendant  in  this 
indictment),  to  entitle  it  to  the 
favorable  consideration  of  a  chan- 
cellor. It  is  a  very  serious  matter 
to  suspend  the  operation  of  a  pub- 
lic statute  and  to  postpone  the  ex- 
ecution of  the  people's  will  at  the 
instance  of  a  private  suitor,  even 
upon  the  allegation  that  his  prop- 
erty is  about  to  be  confiscated,  or 
some  other  constitutional  right  is 
about  to  be  impaired;  and  it 
should  not  be  done  except  upon  a 
full  diwdosure  of  all  the  facts  in 
the  complainant's  possession,  and 
upon  the  clearest  showing  that  the 
threatened  injury  will  at  least 
probably  result.' 

*  *  It  would  be  good  policy  on  the 
part  of  Federal  judges  to  follow 
the  action  of  Judge  Phillips,  who, 
when  considering  the  identical 
question    presented    in    this    case, 


held  that  it  would  be  impossible  to 
decide  whether  the  reduction  of  a 
rate  will  be  confiscatory  in  the  ab- 
sence of  an  actual  test  of  the 
same.  The  learned  judge  further 
held  that  whether  it  would  be  so 
or  not  was  speculative  and  mere 
guesswork,  and  that  the  testimony 
of  an  ordinary  business  man,  ex- 
pressing his  opinion,  or  even  of 
railway  experts,  also  giving  opin- 
ions and  illustrating  them  by  the 
use  of  many  figures  based  upon 
past  experience,  was  not  satisfac- 
tory, and  did  not  relieve  the  doubt 
and  uncertainty  sufficiently  to 
warrant  the  issuing  of  a  prelim- 
inary injunction.  Railway  Co.  v. 
(Jadlcy  ((,'.  C),  155  Fed.  at  page 
1*25."  Central  J^aw  Journal,  Vol. 
G6,  pp.  87-89. 

'"  United  States  Constitution, 
Article  I.,  Section  I.,  Clause  III. 

'^^  United  States  Constitution, 
Article   I.,   Section   III.,   Clause   1. 

'^■^  United  States  Constitution, 
Article  I.,  Section  IF.,  Clause  III. 
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tors  and  Representatives,  shall  be  prescribed  in  each  State  by  the 
Legislature  thereof;  but  the  Congress  may,  at  any  time,  by  law, 
make  or  alter  such  regulations,  except  as  to  the  places  of  choos- 
ing Senators."^''® 

The  power  granted  by  this  section  has  been  very  little  used 
by  Congress,  except  during  the  period  following  the  Civil  War. 
Congress,  however,  possesses  this  power  of  control  over  these 
elections  in  the  fullest  extent,  and  can  either  provide  for  com- 
plete Federal  control  of  such  election  or  pass  laws  and  regula- 
tions binding  on  the  election  officers  appointed  by  the  States.^" 

§  107.  Guaranties  to  the  States  by  the  United  States. — Tlie 
United  States  guarantees  to  the  States  a  republican  form  of 
government,  and  also  protection  against  foreign  invasion,  and, 
on  request  from  the  JjCgislature,  or  of  the  Executive  when  the 
Legislature  cannot  be  convened,  against  domestic  violence.^^** 

The  duty  of  the  United  States  Government  to  protect  each 
State  against  foreign  invasion  is  an  absolute  one.  Its  duty  to 
protect  it  against  domestic  violences  only  arises  upon  request 
either  by  the  Legislature  of  the  State  or  of  the  Executive  when 
the  Legislature  cannot  be  convened.  This  (jualification  in  cases 
of  domestic  violence  was  inserted  to  prevent  the  danger  of  Fed- 
eral interference  with  State  affairs,  except  in  cases  of  absolute 
necessity. 

By  a  republican  form  of  goveniment  is  meant  one  governed 
by  representatives  chosen  by  the  people.  This  does  not  neces- 
sarily imply  full  manhood  suffrage.  Except  for  the  restrictions 
to  the  contrary  in  the  last  two  amendments,  each  State  can  put 
whatever  restrictions  upon  the  exercise  of  the  franchise  it  deems 
expedient  and  proper.  In  the  early  period  of  our  history  prop- 
erty qualifications  for  voting  were  imposed  in  nearly  every  State. 
Whether  the  suffrage  might  be  restricted  to  such  an  extent,  as  to 
make  the  Government  cease  to  be  republican  is  a  question  which 
has  never  yet  arisen.  Hiis  guaranty  of  a  republican  form  of 
government  in  each  State  is  not  only  for  the  benefit  of  the  peo- 
ple of  the  particular  State  but  also  for  tliose  of  all  the  other 

"•  rnito(l      States      Constitution,  ''"  Unitod      Stntes      Constitution, 

Article    I.,    SiH-tion    IV.,    Clause    I.        Article   IV.,   Section    IV. 
'■•'  K\  parte  Siebold.  100  U.  S.  371. 
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States.  It  will  therefore  be  enforced  not  only  for  but  also 
against  the  citizens  of  a  State.  A  State  Constitution  which 
changes  the  form  of  government  of  a  State  to  some  other  form 
than  republican,  even  if  adopted  by  the  people  of  the  State  in 
the  regular  form  prescribed  by  amending  their  Constitution, 
would  be  set  aside  by  the  United  States  Courts.  In  eases  of 
conflict  between  rival  sets  of  officials,  each  claiming  to  consti- 
tute the  true  Government  of  the  State,  the  question  as  to  which 
is  the  lawful  Government  is  a  political  one  for  the  Executive 
Department  of  the  I'nited  States  Government  to  decide.  After 
the  P]xecutive  Department  has  rendered  tlieir  decision,  the  Ju- 
diciary Department  is  bound  thereliy.  This  ])oint  was  deter- 
mined by  the  decision  in  Luther  v.  Borden,^"'"  the  case  arising 
out  of  the  Dorr's  Rebellion  in  Rhode  Is  la  ml. 

§  108.  The  admission  of  new  States. — '^\ew  States  may  be 
admitted  by  the  Congress  into  this  Fnion  ;  but  no  new  State 
shall  be  formed  or  erected  within  the  jurisdiction  of  any  other 
State;  nor  any  State  be  formed  hy  the  junction  of  two  or  more 
States,  or  parts  of  States,  without  the  consent  of  the  Legislatures 
of  the  States  c(mcerned,  as  well  as  of  the  C(>ngress.**^''*^ 

The  latter  part  of  this  provision  was  inserted  to  do  away  with 
any  fear  on  the  i)art  of  tlie  States  that  the  Federal  Government 
might  attempt  to  break  their  strength  ])y  dividing  tliem  up;  it 
was  of  particular  interest  to  ^iassaehusetts,  which  was  at  this 
time  strongly  resisting  the  effort  which  >raine  was  making  to 
break  away  from  her.^^^ 

Prior  laws  of  Congress  in  relation  to  the  Territories  and  their 
government  have  no  force  in  the  new  State  alter  its  admission 
and  its  adoption  of  a  State  Constitution,  unless  they  are  incor- 
porated into  such  Constitution.^"-     l^pon  tlie  admission  of  a  new 

'*•  7  Howard,  1.  filiation    and    in    conjiinction    with 

-United     States     Constit.nion,  •''"    «>m,>atlnz,.rs    with    the    Shay 

Article  IV,  Section  111,  Clause  I.  R^'"-'""".     •'"'"<«'     si"''«-le.l     in 

oausin^    its    defeat     in     this    Con- 

'"  One  result  of  the  insertion  of  vention.   the   final   vote   being   only 

this  provision  was  that  the  Maine  1S7-1()S. 

<lelegate8  to  the  Convention,  ealled  '"■'  Pernioli  v.  First   Municipality, 

in    Massachusetts    to    consider    the  3  Howard,  5S0 ;  Stratlor  v.  drahani. 

Constitution,  voted  against  its  rati-  10    llowartl,    1)4, 
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State  the  right  of  eminent  domain  passes  to  it  from  the  Federal 
Government,  but  the  ownership  of  the  public  lands  remain  in 
the  latter.^*^  New  States  come  into  the  Union  with  the  same 
rights  and  statutes  in  all  respects  as  the  previously  existing 
States.'^* 

""Pollard  V.  Hogan,  3  Howard,       212;  Bridge  Co.  v.  United  States, 
212.  105  U.  S.,  491;   McCrcady  v.  Vir- 

"•*  Pollard  V.  Hogan,  3  Howard,       ginia,  94  U.  S.,  394. 


CHAPTER  VI. 

THE  DISTRIBUTION  OF  POWERS  BETWEEN  THE  DIFFERENT 
DEPARTMENTS  OF  THE  FEDERAL  GOVERNMENT. 

§  109.    The  Natural  Division  of  Governmental  Powers. — 

The  powers  and  duties  of  every  government  fall  naturally  into 
three  divisions,  commonly  called  the  Legislative,  Executive  and 
Judicial  Departments.  This  division  has  been  recognized  by 
jurists  from  the  earliest  times.  Aristotle^  says :  "In  every  form 
of  government  there  are  three  departments,  and  in  every  form  the 
wise  lawgiver  must  consider  what  in  respect  to  each  of  these  is 
for  its  interest.  If  all  is  well  with  these,  all  must  needs  be  well 
with  it,  and  the  difference  between  forms  of  government  are 
differences  in  respect  to  these.  Of  these  three  one  is  the  part 
which  deliberates  about  public  affairs,  and  the  second  is  that 
which  has  to  do  with  the  offices  *  *  * ;  and  the  third  is  the 
judicial  part.''  The  separation  and  independence  of  these  three 
departments,  from,  and  of,  one  another,  is  one  of  the  most 
characteristic  features  of  a  free  country. 

"In  all  tyrannical  governments  the  supreme  magistracy,  or  Ihe 
right  both  of  making  and  of  enforcing  the  laws,  is  vested  in  one 
and  the  same  man,  or  one  and  the  same  body  of  men ;  and  when- 
ever these  two  powers  are  united  together  there  can  be  no  public 
liberty.  The  magistrate  may  enact  tyrannical  laws  and  execute 
them  in  a  tyrannical  manner,  since  he  is  possessed,  in  quality  of 
dispenser  of  justices,  with  all  the  power  which  he,  as  legislator, 
thinks  proper  to  give  himself.  But,  where  the  legislative  and 
executive  authority  are  in  distinct  hands,  the  former  will  take 
care  not  to  intrust  the  latter  with  so  large  a  power  as  may  t<end 
to  the  supervision  of  its  own  independence,  and  therewith  of  the 
liberty  of  the  subject."'- 

'  Politics,  Book  VI.,  Chap.  XIV.         -  Blaokstonc 's         Commentaries, 

Hook   T.,  Chap.   II. 
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Tho  Supreme  Court  has  thus  indicated  the  proper  spheres  of 
these  three  departments:  '*The  difference  hetween  the  depart- 
ments undoubtedly  is,  that  the  legislative  makes,  the  executive 
executes,  and  the  judiciary  construes  the  law;  but  the  maker  of 
the  law  may  commit  something  to  the  discretion  of  the  other 
departments,  and  the  precise  boundary  of  this  power  is  a  subject 
of  delicate  and  ditficult  inquiry,  into  which  a  court  will  not  enter 
unnecessarily/"'* 

§  110.  Division  of  Powers  in  the  English  Oovemment. — 
The  appreciation  of  the  importance  of  this  divisi(m  was  a  matter 
of  slow  evolution  in  Knglish  history.  For  many  centuries  the 
King  was  the  central  figure  of  all  these  departments.  The  King 
exacted  laws,  sometimes  with,  sometimes  without  the  consent 
of  the  barons  and  commonality:  the  King  executed  the  laws  and 
was  the  source  of  all  justice.  Nor  was  the  distinction  between 
these  (l(»partments  to  be  seen  in  the  duties  of  the  King's  assist- 
ants. Roth  the  Witenagcmote  of  the  Anglo-Saxons  and  the 
Curia  Regis  of  the  Norman  Kings  combiiird  duties  belonging  to 
all  departments.  Hiey  constituted  the  highest  Court  of  the 
Kingdom,  they  were  the  rudimentary  legislative  body  of  the 
realm,  and  many  of  the  mcMiibers  held  executive  otHces.  In  the 
reign  of  Henry  11.  the  judicial  system  of  Kngland  began  to  take 
form  and  tlie  Courts  of  tlie  Kxebecjuer,  rbe  King's  Bench  and 
tln'  Common  Pleas  branched  off  from  the  Curia  Regis.  The 
,Tudicial  Power  of  the  House  of  liords  still  renutins,  liowever,  as 
a  reiiiin<l<'r  of  this  early  union  of  the  executive  and  judicial 
departments.  The  devclojunent  of  ParlianuMit  in  the  thirteenth 
and  f()urte(»ntb  ccnturiis  gave  to  Knghind.  in  the  rough,  this 
three-fold  division  <d*  powers.  But  this  division  has  n(»ver  even 
yet  been  worked  out  in  Kngland  to  its  coiu])letion.  There  has 
nevei'  in  tliat  country  Ixu-u  a  com]>lete  indeju'iidence  aiul  separa- 
tion of  the  three  <]ej)arlmenls.  1'be  King  has  always  been,  at 
first  ill  H'ality.  later  in  tlie()ry.  tlie  fountain-bead  of  Justice  and 
file  bead  of  tlie  judicial  (b'|>artment.  As  bite  as  the  s(»V(Miteenth 
century  it  was  held  that  \w  bad  the  right,  if  be  chose  to  exercise 
it,  of  sitting  with  the  judge  in  any  court,  or  even  of  trying  cases 
himself. 

'  Wavmaii  ot   al.  v.  Soutliard,   10    Whcaton    1. 
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Again  the  theory  of  the  equality  of  the  departnients  has  never 
obtained  in  England ;  there  has  always  been  a  supremacy,  at  first 
of  the  executive  department  as  represented  by  the  King,  and 
later  of  the  legislative  department.  At  the  present  time  not  only 
is  the  legislative  departinent  in  the  p]nglish  (lovernment  vir- 
tually supreme,  but  in  the  legislative  department  a  preponderat- 
ing influence  is  exercised  by  th(?  House  of  Commons. 

§  111.  Separation  of  Departments  Under  the  Government 
of  the  United  States. — It  was  in  the  IJnited  States  that  the 
doctrine  of  the  independence  and  equality  of  tlie  three  depart- 
ments of  government  was  firt^t  worked  out  to  its  completion.  The 
government  of  the  United  States  is  one  of  clieeks  and  balances, 
and  provisions  are  inserted  to  enable  each  (le])artment  to  |)rotect 
itself  against  the  others.  The  President  is  given  the  veto  power 
to  protect  himself  against  the  legislative  branch  of  the  govern- 
ment;  the  independence  of  the  judiciary  is  secured  by  their 
power  to  declare  acts  of  Congress  unconstitutional;  while  to 
Congress  is  given  the  |)ower  of  impeachment,  as  a  weapon  against 
encroachment  on  the  j)art  of  cither  the  executive  or  the  judiciary. 
The  most  startling  innovation  contaimul  in  our  Constitution, 
from  the  standpoint  of  all  foreign  governments,  was  the  power 
given  to  tlie  courts  of  disregarding  acts  of  the  legislative  de])art- 
ment,  when  the  same  were  in  conflict  with  the  Federal  Constitu- 
tion. Such  a  power  is  essential  to  the  pn^servation  of  the  Con- 
stitution. The  alternative  to  this  would  be  that  the  legislative 
body  could  at  any  time  abrogate  tlie  fundamental  laws  of  tlie 
country  by  an  ordinary  legislative  act.  It  is  this  power  granted 
to  the  courts  which  alone  makes  the  distinction  between  consti- 
tutional and  statutory  provisions  of  practical  importance. 

The  provisions  of  tlie  ruitecl  States  Constitution  as  to  tiie 
division  of  powers  and  as  to  these  clun-ks  and  balances  were 
mainly  in  accord  with  the  existing  laws  on  these  subj<'cts  in  a 
majority  of  the  States:  they  were,  howevei-,  a  radical  departure 
from  the  Articles  of  Contederaticui.  in  the  Artich'S  of  Confed- 
eration the  powers  of  the  (iovernnieiit  were  centiMvd  in  the  leg- 
islative department  :  there  were  no  execiitiNc,  and  the  most  im- 
portant of  the  judicial  |)Owers  were  vested  in  special  committees 
appointed  by  C^ongress.    The  A'irginia  and   Xew  Jersey  plans  in 
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the  Constitutional  Convention  both  provided  for  this  three-fold 
division  of  powers,  but  the  Virginia  plan  alone  contained  this 
idea  in  its  complete  form. 

The  Federal  Constitution  blocked  out  the  allotment  of  power 
to  the  three  different  departments  and,  as  a  general  rule,  powers 
granted  to  one  department  belong  to  that  one  exclusively  and 
cannot  be  exercised  by  one  of  the  others  ;*  one  department  should 
not  encroach  upon  the  proper  jurisdiction  of  either  of  the 
others.'^  Each  of  the  three  departments  should  possess  powers, 
in  their  respective  spheres,  co-extensive  with  these  possessed  by 
either  of  the  others.® 

§  112.  Primacy  of  the  Legislative  Department. — While, 
however,  in  theory  in  the  United  States  the  three  departments 
are  supposed  to  be  equal  in  dignity  and  power,  still  no  govern- 
ment has  ever  yet  been  organized  in  which  some  one  of  these  de- 
partments did  not  have  a  certain  superiority  over  the  other  two. 
In  all  free  governments  this  department  almost  of  necessity  must 
be  the  legislative;  and  such  is  the  case  in  the  United  States. 

There  are  many  reasons  why  this  primacy  of  the  legislative 
department  is  of  advantage  to  free  institutions.  The  larger 
number  among  whom  the  legislative  power  is  divided  renders 
any  concerted  action  for  its  abuse  more  diflicult,  and  the  (in  gen- 
eral) shorter  term  of  legislative  ofTicers  has  also  a  strong  similar 
tendency.  Again  the  open  discussions  which  generally  exist  in 
legislative  bodies,*  together  with  the  length  of  time  which  gen- 
erally elapses  before  llnal  a<'fioii  is  taken  therein,  enables  public 
opinion  to  make  itself  strongly  numifested  against  any  proposed 
violent  abuse  of  power.  Any  usurpation  of  power  on  the  part 
of  the  legislative  is  also  checked  by  the  requirement  of  a  two- 
thirds  vole  to  enable  it  to  exercise  its  supreme  functions — the 
passage  of  a  measure  over  the  President's  veto,  or  the  impeach- 
ment of  a  public  official. 

§  113.  The  Legislative  Department. — The  powers  of  the 
legislative  de|)artment  of  tlie  United  States  Government,  i.  e..  of 

*  Kilbourn  v.   Thompson,   103  U.  ^  In  tlie  Congress  of  the  United 

S.   190.  States     the     so-called     *' executive 

•'•  Sinking  FuikI  Cases,  i>9  T\S.  7  IS.  sessions"   of   the   Senate   are   heM 

"  Worcester  v.  CJeorgia,  6  Pet.  515.  in    secret. 
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Congress,  are  limited  to  the  jurisdiction  granted  by  the  Constitu- 
tion. Such  jurisdiction,  however,  may  be  assumed  when  granted 
either  expressly  or  by  implication.^  All  legislative  acts  in  excess 
of  such  jurisdiction  are  void.''  Whatever  a  legislative  body  can- 
not do  directly  it  cannot  do  indirectly.^®  No  judicial  power  is 
vested  by  the  Constitution  in  Congress^^  except  in  cases  of  im- 
peachment.^- Congress,  however,  has  a  general  control  over  the 
judicial  department  through  the  fact  that  the  provisions  of  the 
third  article  of  the  Constitution  are  not  self -executing  and  legis- 
lation is  necessary  to  put  them  into  operation.^^  Congress  can 
at  any  time  create  or  abolish  inferior  Federal  courts,  increase 
or  decrease  the  number  of  judges  of  the  Supreme  or  inferior 
courts,  enlarge  or  decrease  the  jurisdiction  of  the  courts  (within 
the  maximum  jurisdiction  prescribed  in  the  Constitution),  or 
change  the  procedure  in  the  courts. 

Congress  has  a  similar  control  over  the  number  and  duties 
of  the  officers  of  the  executive  department,  except  those  of  the 
President  and  Vice-President. 

Congress  cannot  delegate  any  part  of  its  legislative  powers 
either  to  the  executive  or  judicial  departments  of  the  United 
States  Government,  to  any  department  of  any  State  government, 
to  any  other  body  or  to  any  individual.^* 

No  legislative  body  can  bind  subsequent  legislatures  in  mat- 
ters of  public  law  relating  to  public  subjects.^^"* 

§  114.  The  Executive  Department.— To  the  executive  de- 
partment belongs  the  execution  of  tlie  laws  a?  enacted  by  tlie  leg- 
islative department  and  interpreted  by  tlie  judicial  department. 
The  enforcement  of  the  Constitutional  guaranty  to  a  State  of  a 

'  McCulloch      V.      Maryland,      4  '-  United      States      Constitution, 

Wheaton    316;    United    States    v.  Art.  1,  Sec.  2,  clause  5;  and  Art. 

Gettysburg  Elev.   Ry.,    160   U.   S.  1,  See.  3,  clause  6. 

683.  "Martin   v.  Hunter ^s  Lessee,   1 

•  Marbury  v.  Madison,  1  Cranch,  Wheaton,  327. 

137.  "Wayman      v.      Southard,      10 

'"Wayman    et    al.    v.    Southard,  Wheaton,    43-46;    Ohio    Life   Ins., 

10  Wheaton,  50.  Etc.,    Co.    v.    Dcbolt,    16    Howard, 

"Kilbouni  v.  Thompson,  103  U.  441  ;  Field  v.  Clark,  143  U.  S.,  693. 

S,   190;   Gordon  v.   United  States,  '''Newton  v.  Commissioners,  100 

117  U-  S.  705.  U.  S.   5:-59. 
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republican  form  of  government  belongs  to  the  executive  depart- 
ment/^ and  the  decision  of  political  questions  and  the  manage- 
ment of  foreign  relations  falls  primarily  within  its  jurisdiction." 

The  pardoning  power  is  vested  by  the  Constitution  in  the 
President  as  the  head  of  the  executive  department;  but  this  pro- 
vision is  not  exclusive  so  as  to  forbid  the  passage  by  Congress  of 
general  amnesty  acts.^® 

No  encroachment  by  the  executive  department  upon  the  proper 
jurisdiction  of  the  judicial  department  is  permitted  under  the 
United  States  Constitution.  N'o  subordinate  administrative  or 
executive  tribunal  can,  consistently  with  due  process  of  law,  en- 
force its  orders  by  fine  or  imprisonment/*^  nor  has  any  adminis- 
trative body  established  by  Congress  the  general  power  of  mak- 
ing inquiry  into  the  private  affairs  of  any  citizen.^® 

§  115.  The  Judicial  Department. — Under  the  constitu- 
tional law  of  England  the  judicial  department  is  by  far  the 
weakest  of  the  three  departments  of  government.  Nowhere  else 
in  the  United  States  Constitution  do  we  see  such  a  radical  ad- 
vance as  in  the  power  and  protection  given  to  this  department. 
The  great  power  given  to  the  judges  of  declaring  acts  of  Congress 
unconstitutional  has  already  been  referred  to  and  will  be  treated 
of  in  detail  in  tlie  chapter  on  the  judicial  department.-^ 

The  judiciary  department,  however,  is  not  allowed  to  encroach 
upon  the  proper  jurisdiction  of  the  legislative  department.  The 
duty  of  the  judiciary  is  to  interpret  the  Constitution  and  the 
acts  of  Congress,  not  to  itself  legislate.^^  Judicial  power  is  to 
be  exercised  for  the  purpose  of  giving  effect  to  the  will  of  the 
legislature,  not  that  of  the  judge  ;-^  courts  must  expound  the  law 
as  they  find  it.^* 

"Taylor  v.  Beckham,  178  U.  S.  =- Luther  v.  Borden,  7  Howard,  1. 
578 

"See  Chapter  IX.  ^  Osborn  v.   The   United   States 

-Brown   v.    Walker,    161    U.   S.  ^^^^^  ^  ^^^^'-^^^^^^  ^^S,  866. 

GOl.  "Fletcher    v.    Peck,    6    Cranch, 

"Interstate    Commerce   Commis-  131;  United  States  v.  Des  Moines, 

sion  V.  Brunson,  154  U.  S.,  485.  Et*.,  By.,  142  U.  S.  544;  Angle  v. 

^U.  Chicago,  Etc.,  By.,  151  U.  S.  18; 

"  See  Chapter  X.  and  Marbury  Ex    parte    McCardle,    7    Wallace, 

V.  Madison,  1  Cranch,  137.  514. 
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Courts  cannot  inquire  into  the  motives  of  a  legislative  body  in 
passing  an  act;^*  nor  into  the  question  whether  an  act  is  unwise, 
unjust  or  oppressive.^'^  The  remedy  for  an  unjust  or  incon- 
venient law  lies  with  the  people,  through  the  election  of  legisla- 
tive officers,  not  with  the  courts.-*^  The  power  of  confiscation 
and  banishment  is  not  judicial,  but  legislative.^^  No  court  can 
question  the  validity  of  an  executed  and  ratified  treaty,^®  but  the 
construction  of  treaties  is  within  the  province  of  the  judiciary.^® 
The  judicial  department  cannot  encroach  upon  the  executive. 
The  writ  of  mandamus  cannot  be  used  to  direct  or  control  an 
executive  officer  in  the  discharge  of  an  executive  duty  involving 
the  exercise  of  judgment  or  discretion  f^  nor  can  the  courts  in- 
terfere in  political  questions. ^^  No  nonjudicial  powers  can  be 
conferred  on  United  States  courts  or  judges.^^ 

§  116.  The  Ooverninent  of  the  United  States  as  a  Whole. — 
The  powers  granted  to,  and  the  restrictions  placed  upon,  the 
three  departments  will  be  treated  of  in  detail  in  the  four  fol- 
lowing chapters.^^ 

The  effect  of  tlie  elaborate  system  of  checks  and  balances  in 
the  United  States  Government  is  to  secure  safety  and  stability 
in  the  Federal  Government,  but  at  the  expense,  to  a  certain 
extent  of  freedom  of  political  action.  The  two-thirds  vote  re- 
quired to  pass  a  bill  over  the  President's  veto  may  result  in  pre- 
venting either  pernicious  or  necessary  legislation.    The  same  is 

^Powell    V.    Pennsylvania,    127  ^'Luther  v.   Borden,   7   Howard, 

U.  S.  686;  Angle  v.  Chicago,  Etc.,  1;    Craig    v.    Missouri,    4    Peters, 

Ky.,  151  U.  S.  18.  438;    (horokce   Nation  v.  Georgia, 

="Lake  Co.  v.  Rollins,  130  U.  S.  5  Peters,  20;   State  of  Georgia  v. 

672;    Pierce   v.   Turner,   6   Crancli,  Stanton,  6  Wallace,  71;  The  Chin- 

152.  ese  Exclusion  Case,  130  U.  S.  602. 

^Cooper  V.  Telfair,  4  Dallas  19. 

-  FeUows  V.  Blacksmith,  19  How-  .   "  II^^^^^^^^/^  ^'^^^>  2  Dallas,  409 ; 

ard,    372;    United    States    v.    Old  '             ' 
Settlers,  148  U.  S.  466. 

»In  re  Metzger,  5  Howard,  ISS;  "H'ha[)ters    VIT.    and    VIII.    on 

Wilson  V.  Wall,  6  Wallace.  89.  the  Legislative  I^epartment;  Chap- 

*  United    States   v.    Blaine,    139  ter  IX.   on   the   Executive  Depart- 

U.  S.  319;   Mississippi  v.  Johnson,  nient,  and  Chapter  X.  on  the  Ju- 

4  Wallace,  475.  dicial  Department. 


Interstate    Commerce    Commission 
V.  Brimson,  154  IT,  S.  485. 
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true  of  the  difficult  method  provided  for  amending  the  Consti- 
tution. 

Such  a  preference  for  stability  above  all  else  is  characteristic 
of  the  extreme  conservatism  of  the  Anglo-Saxon  race.  The 
greatest  merit  of  the  Constitution,  indeed,  might  be  said  to  be 
its  adaptability  for  the  people  who  were  to  be  governed  by  it. 
With  any  other  race,  in  all  probability,  its  ponderous  mechanism 
would  have  ceased  to  move  at  several  crises  in  our  history,  and 
the  government  have  fallen  by  its  own  weight.  It  is  character- 
istic of  the  Anglo-Saxon,  however,  that  while  the  slowest  race  to 
be  moved,  still  of  all  races  he  is  always  the  most  able  to  meet 
a  crisis.  Such  is  the  lesson  of  the  Federal  Constitution.  No 
speculative  theory  has  ever  moved  the  country  enough  to  secure 
the  amendment  of  the  Constitution,  but  where  the  practical 
necessity  of  the  movement  demanded  relief  which  the  Constitu- 
tion could  not  afTord,  the  remedy  has  always  been  found  either 
in  an  amendment  to  the  Constitution,  or  in  some  extra-constitu- 
tional but  not  unconstitutional,  proceedings.^ 


CHAPTER  VII. 

THE   LEGISLATIVE   DEPARTMENT. 

§  117.  The  Anglo-Saxon's  Greatest  Contribution  to  Politi- 
cal Progress. — The  Anglo-Saxons'  greatest  contribution  to 
the  world's  political  progress  has  been  in  the  evolution  and 
development  of  representative  legislative  assemblies. .  The 
lack  of  such  institutions  in  earlier  times  rendered  free  gov- 
ernment impractical,  except  in  mere  city  states.  It  was 
largely  this  defect  which  caused  the  fall  of  the  Roman  republic. 
The  Eoman  legislative  assemblies,  the  comita  curiata/  the  comita 
centuriata,^  the  comita  tributa,^  were  all  primary  assemblies. 
All  Eoman  citizens*  voted  in  such  assemblies.  Such  a  system, 
which  could  succeed  when  Rome  was  a  city  republic  on  the  Tiber, 
became  inadequate  with  the  extended  area  of  her  later  days. 
Legislation  by  primary  popular  assemblies  was  no  longer  pos- 
sible, and  representative  legislative  assemblies  had  not  yet  ap- 
peared. There  remained  nothing  but  the  Empire.  The  Roman 
Senate,  which  existed  both  under  the  republic  and  the  empire, 
was  not  a  representative  body,  being  filled  by  appointments. 

The  nearest  approach  to  representative  assemblies  among  the 
Greeks  was  in  the  yearly  assemblies  of  the  Achaian  League,  where 
each  city  was  represented  by  such  of  her  citizens  as  chose  to 
attend,  but  where  the  representatives  from  each  city  had  one 
vote. 

§  118.  The  Evolution  of  the  English  Parliament.— Popu- 
lar elections  seem  to  have  been  well  known  to  the  Anglo-Saxons, 

'See  Ortoland's  History  of  Ko-  f'uriat     ^vms     origiually     restricted 

man  Law,  Sec.  32-35,  65  et  seq.  to    tlic    Patricians;    in    late    times 

•See  Ortoland's  History  of  Ko-  there  ^vas  an   exclusively  Plebeian 

man  Law,  Sec.   32-35-05-234.  assembly,     tlie    concilium     trimum 

■See  Ortoland's  History  of  Ro-  ]>lebis. 

man  Law,  Sec.  94,  234.  "  K.  g.,  the  Electoral  (-ommissiou 

*  Membership     in     the     Comitia  in  1876. 
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even  in  their  continental  homes,'^  and  were  not  forgotten  by  them 
after  their  invasion  and  conquest  of  Britain.  The  old  Dux  was 
an  elective  office.  The  later  developed  Kingship  was  theoretic- 
ally and  to  a  certain  extent  also  actually  elective.  The  higher 
ecclesiastical  officials,  the  bishops  and  the  abbots,  were  elected  by 
the  clergy.  The  principle  of  representation  was  to  be  found  in 
ihe  reeve  and  four  men  from  each  township  who  attended  the 
county  and  hundred  courts,  as  the  representatives  of  such  town- 
ship. The  development  of  the  system  of  representative  govern- 
ment, therefore,  in  England  during  the  thirteenth  and  four- 
teenth centuries  was  no  radical  departure,  but  merely  a  new  ap- 
plication of  principles  with  which  the  Englishmen  of  that 
period  were  already  familiar. 

Neither  the  elective  nor  the  representative  principle,  however, 
had  had  any  place  in  the  legislative  branch  of  the  English  Gov- 
ernment during  the  early  Nornuin  j)criod.  The  Curia  Kegis  of 
the  Norman  English  Kings,  the  nearest  approach  to  a  legislative 
body  in  p]ngland  for  the  i)eriod  after  Sen  lac,  was  a  court  of  the 
King^s  feudal  vassals,  a  body  whose  powers  and  duties  were  of  a 
mixed  legislative  executive  and  judicial  nature.  In  theory,  at 
least,  every  tenant-in-chief  of  the  King  by  military  service,  had  a 
personal  right  to  be  summoned  to  this  council;  certainly  when 
the  King  was  to  impose  any  extraordinary  aid,  and  probably  also 
on  other  occasions."  Tliis  riglit  t«)  at  lend  was,  however,  seldom 
exercised  by  those  tenants-in-cbief,  wlio  beld  only  small  estates 
as  the  expense  of  attcjidance  alone  would  have  prevented  this. 
Tliere  were  two  great  assemblies  of  the  land  owners  of  the  king- 
dom, the  (iemol  of  Salisbury  in  108(1,  and  tbe  assembly  called 
by  TTenry  I.  at  Salisbury  in  1  IK).  Besides  these  two  there 
probably  Avas  never  any  meeting  of  tlie  Curia  TJegis  at  all  gen- 
erally attended  by  tbe  lesser  barons. 

As  time  went  on  tlie  distinction  between  tbe  position  of  the 
greater  and  lesser  bai'ons  in  regnrd  to  this  assembly  became  more 
nuirked.  "^'Jlenry  11.  made  tlie  national  council  a  ditferent  tiling 
from  what  Henry  1.  bad  left  it.     *     *     *     jj^g  composition  was 

'See  tlic  Gcrniniiia  of  'l\i<itus,  tioiial    Tlistorv    of    l']n<;IaTnl,    ('hap. 

"  Taswoll-Lanji^rncad  's     Constitii-       VII. 
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d  perfect  feudal  court — archbishops,  bishops,  abbotts,  priors, 
earls,  barons,  knights  and  freeholders.  *  *  *  That  towards 
the  end  of  his  reign  he  found  it  necessary  to  limit  the  number 
of  lower  freeholders  who  attended  the  councils  is  very  probable; 
the  use  of  summonses,  which  prevailed  from  the  first  year  of  the 
reign,  gave  him  the  power  of  doing  this/'"'  It  was  about  this 
period  that  the  custom  grew  up  of  summoning  the  greater  barons 
by  special  summons,  and  the  lesser  barons  by  general  summons. 
Such  a  custom  put  greater  power  into  the  hands  of  the  King  by 
allowing  him  to  determine  the  honor  of  special  summons.  The 
matter  is  regulated  in  the  14th  Section  of  Magna  Charta :  *'Et  ad 
habendum  commune  consilium  regni,  de  auxilis  assidendo  aliler 
quam  in  tribus  casibus  praedictis,  vel  de  scutagis  assidendo,  sum- 
moneri  daciemus  archiepiscopos,  episcopos,  allotes,  comites,  et 
majores,  barons,  sigillatim  per  litteras  nostras;  et  praeterea 
faciemus  summoneri  in  general,  per  vice  comites  at  ballivos 
nostres  omnes  illos  qui  de  nolu  tenant  in  capite;  ad  certum  diem, 
scilicet  ad  terminum  quadragnita  dionim  ad  minus,  et  ad  certum 
locum;  et  in  omnibis  litteris  illus  siimmonitionis  saucam  sum- 
monitionis  exprimemus;  et  sic  facta  suniinonitione  negotim  ad 
diem  assignatum  procedat  seciiinduin  consilium  illorum  qui 
preasentes  fruerint,  quambis  non  omes  summoniti  venerint," 
(In  order  to  take  the  common  council  of  the  nation  in  the  im- 
position of  aids  (other  than  the  three  regular  feudal  aids)  and 
of  scutage,  the  King  shall  cause  to  be  suiunioned  the  archbishops, 
earls  and  greater  barons  by  writ  directed  io  each  severally,  and 
all  other  tenants  in  captive  by  a  general  writ  addressed  to  the 
sheriff  of  each  shire;  a  certain  day  and  place  shall  be  named  for 
their  meeting,  of  which  forty  days'  notice  shall  he  given;  in  all 
letters  of  summons  the  cause  of  summons  shall  be  sj)ccified;  and 
the  consent  of  those  present  on  the  a])])ointed  day  shall  bind 
those  who,  though  summoned,  shall  not  have  attended.) 

§  119.  Beginning  of  the  Representative  Character  of  Par- 
liament.— The  first  national  council  or  parliament  which  was 
in  any  sense  a  representative  body  was  tliat  liold  at  St.  All)ans  on 
August  4th,  1213,  where  the  royal  demesnes  were  each  repre- 
sented by  the  reeve  and  four  men.  The  leaser  barons,  i.  e.,  lesser 
'Stubb's    Select    Charters.    Int.    L'li. 
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tenants-in-chief,  about  this  time  began  to  lose  their  theoretical 
right  to  attend  the  national  council;  at  the  same  time  they,  in 
common  with  the  other  freeholders,  began  to  acquire  the  right  to 
elect  representatives  to  the  national  council.  Four  Ivnights  of 
the  Shire  were  summoned  by  King  John  to  the  national  council 
in  1215.  Two  Knights  from  each  shire  attended  the  national 
council  in  1254;  these  were  chosen  by  the  freeholders  of  the 
shire  in  their  county  con»*t,  tlic  semi-popular,  semi-rep rescutativo 
assembly  of  the  county. 

A  rapid  development  of  representative  governments  took  place 
during  the  barons'  war.  In  1261  there  were  two  rival  summons 
to  a  national  council;  the  one  by  the  barons  summoning  three 
knights  from  each  country  to  meet  at  St.  Albans,  and  the  other 
by  the  King  for  a  similar  representation  in  his  council  to  be  held 
at  Windsor.  In  Simon  do  Montfort's  first  parliament  the 
counties  were  represented  ])y  four  kniglits  each.  The  fmal  step 
was  taken  by  Simon  de  Mont  fort  the  following  year,  when,  in 
addition  to  the  kniglits  of  the  sliires,  ho  summoned  to  the  par- 
liament two  citizens  from  each  city  or  borough.  This  was  the 
first  parliament  in  which  all  classes  of  the  people  were  repre- 
sented; the  first  truly  national  representative  assembly  in  the 
history  of  the  world.  The  overthrow  of  Simon  de  ^lontfort  a 
few  weeks  later  ])ut  a  check  to  this  work.  The  representation  of 
the  cities  and  even  of  the  knights  of  the  shire  during  the  next 
thirty  years  is  irregular  and  uncertain,  and  *^it  is  only  from  the 
latter  yinir  that  wo  can  date  the  regular  and  complete  establish- 
niont  of  a  ])orfe('t  roprosontation  of  the  three  estates  in  parlia- 
ment.''^ From  1295,  liowovor,  all  the  constituent  elements  of 
jjarliament  became  established.  AVith  the  exceptions  tliat  the 
ro])rosentations  of  the  lesser  clergy  droj)  out  in  the  fourteenth 
century  and  the  abbot ts  in  the  sixtccMith,  there  was  little  change 
in  the  Constitution  of  parliament  from  the  parliament  held  by 
p](hvard  1.  in  121)5  (o  the  one  which  passed  the  great  reform 
bill  in  18;52. 

§  120,  The  Division  of  Parliament  into  Two  Houses. — The 
•livision  of  the  national  council  into  two  branches  was  left  to  the 

^  Tas^^el^Lan<;lnea(l's      ('onstitut ioiial   llistorv  of  Knglaiid. 
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fourteenth  century.  The  important  legislative  bodies  of  the 
world  at  the  present  time  almost  without  exception  are  com- 
posed of  two  branches.  The  reason  lies  in  the  fact  that  the 
English  legislative  body  has  served  during  the  past  century  and 
a  half,  either  directly  or  indirectly,  as  the  model  for  other  coun- 
tries when  engaged  in  the  creating  or  the  remodelling  of  their 
legislative  departments.  The  course  of  events  during  the  thir- 
teenth and  fourteenth  centuries  in  England,  rather  than  any 
theoretical  superiority  of  a  legislature  of  this  number  of  houses 
ever  one  of  three  branches  on  the  one  hand,  or  of  one  branch  on 
the  other,  brought  about  the  first  great  dual  legislative  body. 

Five  different  elements  were  present  in  the  English  parliament 
at  the  beginning  of  the  fourteenth  century;  the  greater  barons, 
the  knights  of  the  shire,  the  representatives  of  the  cities  and 
boroughs,  the  bishops  and  the  abbotts,  and  the  representatives  of 
tlie  lesser  clergy.  The  first  class  represented  the  nobility;. the 
third  the  commons;  the  fourth  and  fifth  the  clergy.  The  second 
class  were  anomalous  in  their  position;  they  may  be  viewed  either 
as  representing  the  lesser  barons,  or  as  representing  the  freehold- 
ers of  the  counties.  Perhaps  the  former  view  would  be  the  more 
correct  in  the  thirteenth  century,  and  the  latter  the  more  correct 
in  the  fourteenth. 

At  first  there  seems  to  luive  been  no  regularity  as  to  the 
division  of  this  national  council  into  houses.  At  one  parliament 
all  sat  together;  at  another  the  barons  and  clergy  sat  together, 
apart  from  the  commons.  Again  we  find  the  greater  barons  and 
the  knights  of  the  shire  forming  one  branch,  the  clergy  another, 
the  representatives  of  the  cities  a  third.  This  three-fold  division 
of  parliament  into  lords,  elerny  and  common  might  have  seemed 
the  one  most  likely  lo  |)re\jiil  :  it  \vn>  the  division  which  later  took 
place  in  the  Estates-Gent^-al  of  France.  'J'he  final  division  into 
two  houses  was  brought  a!)Oul  largely  by  the  refusal  of  the  rep- 
resentatives of  the  lesser  ehn-gv  to  sit  in  parliament  ;  the  bishops 
and  the  abbotts  then  joined  with  the  great (>r  barons,  who  sat  in 
parliament  by  heredilary  riglit,  to  form  tlie  House  of  Lords. 
The  knights  of  the  shire,  wlio  had  by  tins  time  become  the  repre- 
sentatives of  all  the  free]iol<lers  of  the  conntv,  united  with  the 
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representatives  of  tlie  cities  to  form  the  House  of  Commons. 
This  division  may  be  regarded  as  having  become  permanent  by 
1339. 
§121.    Colonial  and  State  Legislatures.— The  legislative 

bodies  of  the  thirteen  colonies,  with  few  exceptions,  w^ere  com- 
posed of  tw-o  houses.  The  members  of  the  lower  house  were 
always  elected  by  the  people,  while  those  of  the  upper  house 
(except  in  the  charter  colonies  of  Connecticut  and  Ehode  Island) 
were  appointed.  After  the  Declaration  of  Independence  the  new 
constitutions  of  the  vStates  generally  provided  for  a  dual  legis- 
lative body;  a  higher  property  qualilication  was  generally  re- 
quired of  members  of  the  second  branch  than  of  those  of  the 
first;  and  sometimes  the  qualifications  of  electors  of  this  branch 
were  higher  than  of  the  electors  of  the  lower  branch.  The  Upper 
House  was  in  general  supposed  to  more  particularly  represent 
property,  while  the  Lower  House  was  mon*  particularly  the 
democratic  branch  of  the  Legislature.  It  was  generally  felt  that 
some  distinction  must  be  made  between  the  two  liouses  as  to  what 
they  represented.  In  all  tbe  States  wbere  tlie  Legislature  con- 
sisted of  two  branches  tlie  members  of  th'3  Upper  House  w^ere 
elected  for  a  longer  period  than  tliose  of  the  I^ower  House,  except 
in  the  States  of  ^[assaehusetts,  New  Hampshire  and  South  Caro- 
lina. At  tlie  time  of  tlie  meeting  of  tbe  (Constitutional  Conven- 
tion all  tlie  States  except  rennsylvania  and  Georgia  liad  two 
])rancbes  in  tlieir  legislatures.  Tbe  Continental  Congresses  and 
the  Congress  created  l»y  tlie  Articles  of  Confederation  were  single 
bodies  in  accordance  with  tlieir  (li])lo]natie  nature.  One  of  the 
differences  between  the  \'irginia  aiul  the  Xew  Jersey  plans  was 
that  tlie  former  provided  for  a  dual  legislative  body  and  the 
latter  for  a  single  one. 

Tliis  question  between  a  dual  and  a  single  legislature  first 
eajne  before  the  Constitutional  Convention  on  ]\ray  31,  1787, 
when  the  third  resolution,  ^'That  the  Xational  Legislature  ought 
to  consist  of  two  branches/'  was  agreed  to  in  the  Committee  of 
the  Whole  without  debate,  and  with  hut  one  dissenting  vote, 
that  of  IVnnsylvania,  "given  pro])ably  from  complaisance  to 
Doctor  Franklin,  who  was  understood  to  he  partial  to  a  single 
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house  of  legislation. "°  Although  this  proposition  of  a  legislature 
composed  of  two  houses  was  afterwards  fought  by  the  smaller 
States,  such  opposition  ceased  upon  their  obtaining  the  right  to 
equal  representation  in  the  Senate. 

The  history  of  the  Connecticut  Compromise,  which  settled  the 
controversy  as  to  the  representation  of  the  States  in  Congress, 
has  already  been  given.  By  this  compromise  it  was  provided 
that  there  should  be  equal  representation  in  the  Senate  and  pro- 
portional representation  in  the  house. 

Tlie  diiferent  colonies  liad  always  been  accustomed  to  popular 
election  of  the  members  of  the  lower  house  of  their  legislatures, 
and  the  popular  election  of  members  of  the  lower  house  of  Con- 
gress was  early  voted  for  by  tbe  Constitutional  Convention  by  a 
large  majority. ^^ 

§  122.  Apportionment  of  Representatives. — The  contro- 
versy as  to  the  method  of  apportionment  of  representation  in  the 
House  was  settled  by  the  Connecticut  Compromise  and  the  Com- 
promise as  to  the  three-fifths  representation  of  slaves.  Tbe  Con- 
stitution provide^:  "Ue|)rcs(Mitati\es  and  direct  taxes  sliall  be  ap- 
portioned among  tbe  se\eral  State?,  wliich  may  be  inchided  Avitbin 
this  Union,  according  to  tlieir  ros])C(tive  jninibcrs,  whicli  shall  be 
determined  by  adding  to  the  whole  nuinl)er  of  free  persons, 
including  those  bound  to  service  for  a  term  of  years,  and  ex- 
cluding Indians  not  taxed,  thne-liflhs  of  all  other  persons.  The 
actual  enumeration  shall  be  made  within  three  years  after  the 
first  meeting  of  the  Congress  of  the  United  States,  and  within 
every  subsequent  term  of  ten  years  in  sueii  manner  as  they  shall 
by  law  direct.  The  number  of  representatives  shall  not  exceed 
one  for  every  tliirty  thousand,  but  eaeli  State  shall  have  at  least 
one  representative;  and  until  such  enumeration  shall  be  nutde, 

'Madison's  Journal  of  the  Fed-  Noto   in  llic  Convention.     The  ear- 

eral     Convention,     under     date    of  lier  vote  in  tlie  Committee  of  the 

May  31.  Wli(.h\   <.n    May   31,   was:     Massa- 

( liuscttjs,   Xcw  York,  Pennsylvania, 

"Massachusetts,  ('onnecticut,  Vii-^nnin,  North  Carolina,  Georgia, 
New  York,  IVnnsyhania,  Dela-  yes.  \e\v  .Jersey,  South  Carolina, 
ware,  Virginia,  North  Carolina.  no.  Delaware,  divided.  See  Madi- 
Georgia,  yes.  New  Jersey,  no.  son's  Journal  of  the  Federal  Con- 
Maryland,   divided.     This  was   the  veutiun. 
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the  State  of  New  Hampshire  shall  be  entitled  to  choose  three, 
Massachusetts  eight,  Rhode  Island  and  Providence  plantations 
one,  Connecticut  five.  New  York  six.  New  Jersey  four,  Penn- 
sylvania eight,  Delaware  one,  Maryland  six,  Virginia  ten,  North 
Carolina  five,  South  Carolina  five  and  Georgia  three/'^^ 

The  second  section  of  the  Fourteenth  Amendment  to  the  Con- 
stitution alters  this  provision  as  follows:  "Representatives  shall 
be  apportioned  among  the  several  States  according  to  their  re- 
spective numbers,  counting  the  whole  number  of  persons  in  each 
State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote 
at  any  election  for  the  choice  of  electors  for  President  and  Vice- 
President  of  the  United  States,  Representatives  in  Congress,  the 
executive  and  judicial  ofiicers  of  a  State,  or  the  members  of  the 
Legislature  thereof,  is  denied  to  any  of  the  male  inhabitants  of 
such  State,  being  twenty-one  years  of  age,  and  citizens  of  the 
United  States,  or  in  nny  way  abridged,  except  for  participation 
in  rebellion  or  other  crime,  the  basis  of  representation  therein 
shall  be  reduced  in  the  proportion  which  the  number  of  such 
male  citizens  shall  bear  to  the  wliole  number  of  male  citizens 
twenty-one  years  of  age  in  such  State.'* 

This  provision  for  the  reducing  of  representation  has  never 
been  enforced,  although  there  have  been  many  instances  where 
other  restrictions  tlian  merely  being  a  male  citizen  twenty-one 
years  of  a.irc  have  been  i)laced  upon  voters.^-  A  State  cannot 
'.laim  additional  representation  in  Congress  upon  the  basis  of  a 
new  census  until  the  new  apportionment  goes  into  effect." 

§  123.  The  House  of  Representatives. — The  Constitution 
left  the  (pialilications  for  voters  for  Representatives  to  Congress 
entirely  in  Xhv  hands  of  the  States:  ^'The  electors  in  each  State 
shall  have  the  qualifications  re(|uisi(e  for  electors  of  the  most 
numerous  branch  of  the  State  Legishihire.'^^*  A  penalty  for  re- 
st riding  the  siilfrage  was  imposed  by  the  Fourteenth  Amend- 

"  U.  S.  Const.,  Art,  T.,  See.  II.,  ly  had  a  property  qualification  for 
Clause  Til.  voting,  and  Massachusetts  still  has 

an  educational  test. 

'■•Those     restrictions     have     not  '^  Lowe   I.,  Bart.   El.  Cases,  415. 

been     confined     to     tlie     8onth(^ru  ''United      States      Constitution., 

States;   UMuxle   Islan*!  until  recent-       Art.   I.,  Sec.   II.,  Clause   1. 
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ment,  as  above  stated,  and  the  Fifteenth  went  one  step  further 
and  provided  that :  "The  right  of  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the  United  States,  or 
by  any  State  on  account  of  race,  color  or  previous  condition  of 
servitude/* 

Subject  to  these  restrictions,  each  State  indirectly  has  tlie  power 
to  fix  the  qualifications  of  those  entitled  to  vote  for  Congressmen 
in  that  State;  a  State,  for  example,  could  establish  educational 
tests  as  a  requisite  for  voting,  as  in  the  case  in  Massachusetts ;  a 
property  qualification  as  recently  existed  in  Ehode  Island,  or 
could  grant  the  suffrage  to  women,  as  has  been  done  in  Colorado, 
Idaho,  Wyoming  and  Utah.  The  right  to  vote  for  members  of 
the  House  of  Eepresentatives,  however,  is  not  derived  from  the 
State  constitutions  or  statutes;  it  comes  directly  from  the  Con- 
stitution of  the  United  States,  which  merely  adopts  as  the  quali- 
fication for  electors  of  Congressmen  tliose  qualifications  which 
each  State  requires  for  electors  of  the  lower  branch  of  its  legis- 
lature.^°  As  the  electors  of  Congressmen  in  each  State,  there- 
fore, do  not  owe  their  right  to  vote  exclusively  to  State  legisla- 
tion,^°  such  right  may  be  protected  by  Congress.^^ 

Where  a  candidate  for  Congress  is  ineligible,  it  has  been  held 
that  the  votes  cast  for  him  are  of  no  effect,  and  the  one  of  the 
other  candidates  receiving  the  highest  number  of  votes  is 
elected;*®  but  the  correctness  of  this  decision  is  doubtful.*^ 

The  office  of  delegate  from  a  territory  is  created  by  statute  and 
not  by  the  Constitution,^^  and  may  be  abolished  at  any  time  by 
act  of  Congress.^*  The  term  of  a  delegate  is  terminated  if  the 
territory  becomes  a  State/'*^ 

"When  vacancies  happen  in  the  representation  from  any  State 
the  executive  authority  thereof  shall  issue  writs  of  election  to 

"Wiley  V.  Sinkler,  179  U.  S.  62.  ^"^  See  Smith   v.   Brown,   2   Bart. 

"Ex  parte  Yarbrough,  110  U.  El.  Cases,  395. 

S.  663.  "Biddle  v.  Richards,  CI.  and  II. 

"United   States   v.   Goldman,    3  El.  Cases,  407. 

Woods  187;  25  Fed.  Cas.  No.  15,  =' Cannon  v.  Campbell,  2  Ell.  El. 

225.  Cases,  604. 

"Wallace   v.    Simpson,    2    Bart.  ""-'Doty    v.    Jones,    1     Bart.,    El. 

El.  Cases,  731.  Cases,   16. 


206  CONSTITUTIONAL    LAW.  §§  124,  125 

fill  such  vacancies."-^  The  executive  authority  of  a  State  may 
receive  the  resignation  of  a  member  of  the  House  of  Representa- 
tives, and  issue  writs  for  a  new  election,  without  waiting  to  be 
informed  by  the  House  that  a  vacancy  exists  in  the  representa- 
tion of  that  State."=* 

§  124.  Qualifications  of  Representatives. — ' '  No  person 
shall  be  a  reprepontative  who  sliall  not  have  attained  to  the  age  of 
twenty-five  years,  and  been  seven  years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that 
State,  in  which  he  shall  be  chosen.^'^'' 

By  an  inhabitant  in  this  clause  is  meant,  a  bona  fide  resident 
of  a  state,  subject  to  its  laws,  and  entitled  to  all  the  privileges 
which  they  confer.-"  Length  of  residence  is  immaterial,-^  and  it 
is  not  necessary  that  the  person  c^lcctcd  to  Congress  is  a  voter  in 
the  State  ;^*  he  must  be,  however,  something  more  than  a  mere 
sojourner.^® 

The  age  requirement  has  been  construed  to  mean  that  a  repre- 
sentative must  be  twenty-five  years  of  age  at  the  time  he  takes 
his  seat,  not  necessarily  at  the  time  of  his  election.  If  a  dis- 
trict elects  as  their  representative  a  man  less  than  twenty-five 
years  of  age,  but  who  will  reach  such  age  before  tlie  expiration 
of  the  term  for  which  he  has  been  eliosen,  tlie  district  will 
remain  without  representation  until  the  party  they  have  chosen 
eompleles  his  twenty-fifth  year. 

Neither  the  House  of  l^epresentatives^'^  nor  the  legislature  of 
any  State  can  change  the  qualifications  for  representatives.^^ 

§125.  The  Senate.— ''The  Senate  of  the  United  States 
shall  be  eniuposed  of  two  senators  from  each  Slate,  chosen  by  the 
legi>lature  tlnTcof.  iov  six  yea  is  ;  and  each  senator  shall  luive  (mc 
vote.  Immediately  after  tliey  shall  be  assembled  in  consequeoco 
of  the  first  election  they  shall  be  divided  as  equally  as  may  be 

-•■'  rnit(^<l      States      (.'onstitiilion,  -'  P>nyJry    v.    Bar})oiir,    2    Ellsw. 

Art.  I.,  Sec.  T.,  Clause   IV.  KI.  Cases,  C^76. 

■•  Mercer.  CI.  &  Ft.  Kl.  Cases.  44.  --'  l'iL:<r(»t.  ]  Bart.  Kl.  Cases,  463. 

-'  Ciiited      States      Oaistitiition,  '"  Tiirney  v.  Marshall,  1  .iart.  El. 

Art.    I.,  Sec.  II.,  Clause   III.  Cases,    1()7. 

-'  Bailey,  CI.  &  11.  Kl.  Cases,  411.  *'  Harney  v.   .weCreery,  CI.  &  H. 

='Key,'ci.  &  H.  El.   Cases,  2l  i.  El.    Cases,    167. 
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into  three  classes.  The  seats  of  the  senators  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the  second  year,  of  the  sec- 
ond class  at  the  expiration  of  the  fourth  year,  and  of  the  third 
class  at  the  expiration  of  the  sixth  year,  so  that  one-third  may 
be  chosen  every  second  year ;  and  if  vacancies  happen,  by  resigna- 
tion or  otherwise,  during  the  recess  of  the  legislature  of  any 
State,  the  executive  thereof  may  make  temporary  appointments 
until  the  next  meeting  of  the  legislature,  which  shall  then  fill 
such  vacancies. 

"No  person  shall  be  a  senator  who  shall  not  have  attained  to 
the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  sliall  not,  when  elected,  be  an  inhabitant 
of  that  State  for  which  he  shall  be  chosen. 

"The  Vice-President  of  the  United  States  shall  be  President 
of  the  Senate,  but  shall  have  no  vote,  unless  they  be  equally 
divided. 

"The  Senate  shall  choose  their  other  officers,  and  also  a  presi- 
dent pro  tempore,  in  the  absence  of  the  Vice-President  ,or  when 
he  shall  exercise  the  oflice  of  President  of  the  United  States.^'^^ 

The  equal  representation  of  the  States  in  the  Senate  was  a 
concession  to  the  smaller  States  and  was  one  of  the  provisions 
in  ^he  Connecticut  Compromised^  This  provision  is  the  most 
strongly  protected  one  in  the  Constitution,  the  Fifth  Article  lim- 
iting the  power  of  amendin^r  the  constitution  by  providing  that 
no  State  without  its  consent  sliall  be  deprived  of  equal  repre- 
sentation in  the  Senate. 

The  division  of  the  Senators  tirst  elected  into  three  classes  was 
determined  by  lot,  the  States  not  being  allowed  to  designate 
which  of  the  two  Senators  they  chose  should  take  the  longer 
term.  The  same  procedure  is  followed  upon  the  admission  of 
new  States.  Although  there  is  nothing  in  the  Constitution  di- 
recting it,  it  has  always  been  so  arranged  tliat  the  two  senators 
from  the  same  State  should  not  be  in  the  same  class. 

The  second  clause  of  the  third  section  of  the  First  Article 
closes  with  an  ambiguous  provision  which  has  since  been  the  oc- 

•"^  United      States      Constitution,       elusive. 
Art.  I.,  Sec.  III.,  Clauses  1-5,  in-  ^'^  Sec  Cliapter  IV. 
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casion  of  a  great  deal  of  controversy :  "And  if  vacancies  happen, 
by  resignation  or  otherwise,  during  the  recess  of  the  legislature 
of  any  State,  the  executive  thereof  may  make  temporary  ap- 
pointments until  the  next  meeting  of  the  legislature,  which  shall 
then  fill  such  vacancy."  Under  this  clause  the  question  has  arisen 
several  times  whether,  when  the  legislature  is  in  session  when 
the  vacancy  occurs,  and  then  adjourns  without  electing  a  senator, 
the  governor  may  fill  the  vacancy. 

The  intention  of  the  Constitutional  Convention  on  this  point 
can  be  readily  seen  by  examination  of  the  first  draft  of  the  Con- 
stitution as  reported  to  the  Convention  by  the  Committee  on 
Detail  on  Au^just  Hth.  In  this  draft,  Article  V.,  Section  4,  read 
as  follows:  *'Tlie  Senate  of  the  United  States  shall  be  chosen 
by  the  legislature  of  the  several  States.  Each  legislature  shall 
clioose  two  members.  Vacajicirs  may  he  supplied  by  the 
Kxccutivc  until  the  next  mretiny  of  the  lefjislature.  Each  mem- 
ber shall  have  one  vote.*'^^  Here  is  an  unequivocal  grant  to  the 
executive  of  the  several  States  of  the  right  to  fill  vacancies  in 
the  Senate,  no  matter  when  occurring.  This  grant  of  power  was 
never  thereafter  changed  by  tbe  vote  of  the  Convention,  and 
never  intentionally  changed  at  all.  The  ambiguity  arose  from 
the  language  adopted  by  tbe  Committee  on  Style,  in  their  final 
draft  of  the  Constitution.  This  was  a  finishing  committee  ap- 
pointed by  the  Convention  to  correct  the  style  and  form  of  the 
Constitution  without  any  power  to  alter  its  substance.  It  is  thus 
clear  from  the  study  of  tbe  history  of  tbe  Constitutional  Conven- 
ion  that  tbe  executive  authority  of  the  State  should  have  the 
power  to  fill  a  vacancy  in  the  Senate,  even  wben  tbe  same  arises 
from  tbe  failure  of  tbe  legislature  to  elect :  tbe  Senate,  however, 
upon  every  occasion  wben  tbe  question  has  come  before  them, 
has  n^fused  to  seat  the  member  thus  appointed. ^^*'  It  must  there- 
fore be  taken  as  tbe  settled  law  tliat  tbe  governor  of  a  State 
cannot  fill  a  vacancy  in  tbe  Senate  wbicb  existed  wliile  tbe 
legislature  was  in  session. 

Tbe  statutes  of  tbe  T'nitod  States"^'^  provide  that  the  legislature 

^*>[a(lison's  Journal  of  the  Fed-  ■"  Johns,   Taft   El.   Cases,  1. 

era!  Convention,  innlcr  date  of  Au- 
gust 6th.  =*'  Kcv.  Stat.  U.  S.,  Sec.  14. 
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chosen  next  preceding  the  expiration  of  the  term  of  office  of  any 
senator  shall  elect  a  senator  on  the  second  Tuesday  after  its 
meeting  and  organization.  In  case  of  a  vacancy  the  election 
shall  be  held  on  the  second  Tuesday  after  the  legislature  shall 
be  organized  and  have  notice  thereof.''^  In  either  case  at  least 
one  ballot  a  day  must  be  taken  till  the  end  of  the  session  by  the 
legislature,  unless  the  senator  be  sooner  chosen.^*  A  senator  can 
never  be  elected  by  a  minority  vote,  even  if  the  person  receiving 
the  majority  vote  is  incligible.^^  Where  each  of  two  rival  legis- 
latures; one  more  nearly  approaching  a  de  facto  legislature  and 
the  other  more  nearly  a  de  jure  loizislaturo,  but  neither  of  which 
has  a  majority  of  legally  elected  Tnombers,  elect  senators,  neither 
of  such  senators  can  claim  a  legal  election  and  both  will  be 
denied  a  seat.*** 

§  126.  Method  of  Electing  Senators  and  Representatives. 
Meetings  of  Congress. — The  respective  powers  of  the  Federal 
and  State  governments  over  the  elections  of  senators  and  repre- 
sentatives have  already  been  discussed.'*^  The  constitution  pro- 
vides that  Congress  shall  meet  at  least  once  in  each  year  and  that 
such  meeting  shall  take  place  on  the  first  ^londay  in  December 
unless  Congress  shall  fix  a  difl'erent  day.*-  The  Articles  of  Con- 
federation had  provided  for  a  yearly  meeting  of  Congress  on  the 
first  Monday  in  November. 

§  127.  Contested  Elections.  Rules  and  Regulations  of 
Congress. — The  Constitution  makes  each  house  the  judge  of 
the  elections,  returns  and  (|iinli(i('niinns  of  its  niornlHM's.*"  I^iihcr 
house  can  decide  all  cuicsiioiis  both  of  law  nnd  of  fact  lUH-essni'v  to 
determine  the  ri^dit  of  juiy  iiidividujil  wlio  mny  claim  to  ])e  one  of 
its  members.'**  The  returns  from  the  State  authorities  are  only 
prima  facie  evidence/'*     A  decision  made  by  either  house  can- 

«^Rev.  Stat.  U.  S.,  Sec.  17.  *- United      States      Conatitution, 

«Rev.  Stat.  U.  S.,  Sec.   15.  Art.  1.,  Sec.  TV.,  Clause  II. 

"Rawson    v,    Abbott,    Taft.  El.  "Unito.l      States      Constitution, 

Cases,  338.  Art.  I.,  S<'.^  V.,  Clause  1. 

^''The  Louisiana  Cases,  Taft.  El.  *' Baker,  1  Harl,  El.  Cases,  92. 

Cases,  426.  "•' SpauMin^r   v.    Mead,   CI.   &   H. 

*'See  Chapter  V.  El.  Cases,  157. 
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not  be  reconsidered  and  reversed.'*^  Tlie  courts  have  no  jurisdic- 
tion over  questions  involving  the  right  to  a  seat  in  either  branch 
of  Congress/^ 

A  quorum  of  each  house  is  fixed  at  a  majority  of  its  members : 
"But  a  smaller  number  may  adjourn  from  day  to  day  and  may 
be  authorized  to  compel  the  attendance  of  absent  members  in 
such  manner  and  under  such  penalties  as  each  house  may  pro- 
vide."*^ The  Fifty-first  Congress  passed  the  following  rule  rela- 
tive to  a  quorum :  "On  the  demand  of  any  member,  or  at  the 
suggestion  of  the  Speaker,  the  names  of  members  sufficient  to 
make  a  quorum  in  the  hall  of  the  House  who  do  not  vote  shall  be 
noted  by  the  clerks  and  recorded  in  the  journal,  and  reported 
to  the  Speaker  with  the  names  of  the  members  voting,  and  be 
counted  and  announced  in  determining  the  presence  of  a  quorum 
to  do  business/^  The  constitutionality  of  this  rule  was  upheld 
l>y  the  Supreme  Cour*  in  the  case  of  the  United  States  v.  Ballin, 
Joseph  &  Co."^« 

§  128.  Rules  of  Proceedings;  Punishment  and  Expulsion 
of  Members. — ''Each  house  may  determine  the  rules  of  its 
proceedings,  punisli  its  members  for  disorderly  behavior  and, 
with  the  concurrence  of  two-tliirds,  expel  n  member.''*'^* 

The  pow(»r  of  each  house  over  its  rules  of  proceedings  is  abso- 
lute and  is  not  subject  to  judicial  supervision.  "Xeither  do  the 
advantages  or  disadvantages,  the  wisdom  or  folly  of  such  a  rule 
])resent  any  matters  for  judicial  consideration.  With  the  courts 
the  question  is  only  one  of  power.  The  Constitution  empowers 
each  house  to  determine  its  rule  of  proceedings.  It  may  not  by 
its  rules  ignore  constitutional  restraints,  and  there  should  be  a 
reasonable  relation  between  the  mode  or  method  of  proceedings 
estal)lished  by  the  rule  and  the  result  which  is  sought  to  be  at- 
tained.    "But  within  these  limitations  all  matters  of  method  are 

'•The  Louisiana  Cases,  Taft.  El.  Art.  I.,  Soc.  V.,  last  paragraph  of 

Cases,  42(3;  Corbin  v.  Butler,  Taft.  Clause   1. 

101.  Cases,  582.  ^"  Kule    XV.,    See.    HI.,    House 

*"  State    V.     Crawford,     2S     Fla.,  Journal,  230,  Feb.  14.  1890. 

441;     MeDill    v.    Board    of    State  ""  144  U.  S.  1. 

Canvassers,  3()  Wis.,  .lOn.  ''  rnite<l      States      Constitution. 

*' United       States      Constitution,  Art.  L,  See.  V.,  Clause  II. 
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open  to  the  determination  of  the  house,  and  it  is  no  impeach- 
ment of  the  rule  to  say  that  some  other  way  would  be  better,  or 
more  accurate,  or  even  more  just.  It  is  no  objection  to  the 
validity  of  a  rule  that  a  different  one  has  been  prescribed  and  in 
force  for  a  length  of  time.  Tlie  power  to  make  rules  is  not  one 
w^hich,  once  exercised,  is  exhausted.  It  is  a  continuous  power, 
always  subject  to  be  exercised  by  the  house,  and  within  the  limi- 
tations suggested,  absolute  and  ])eyond  the  challenge  of  any  other 
body  or  tribunal.^^ 

The  principal  case  in  which  the  power  of  either  branch  of  the 
United  States  Congress  to  punish  its  members  for  disorderly 
conduct  or  for  contempt  is  involved  is  that  of  Kilbourn  v. 
Thompson,"^  where  the  court  held  that :  '"Either  house  has  full 
power  to  punish  its  members  for  disorderly  conduct,  and  the  pun- 
ishment inflicted  may  be  imprisonment,  either  in  cases  of  refusal 
to  obey  some  rule  of  tlie  house,  or  in  cases  of  unauthorized  ab- 
sences. On  the  other  hand,  the  houses  of  Congress  do  not  have 
the  general  power  of  punishing  for  conteiupt,  and  the  cases  in 
which  they  can  do  so  are  very  limited.  The  right  of  the  House 
of  I?epresentatives  to  punish  citizens  for  a  contempt  of  its 
authority  or  a  breach  of  its  privileges  can  derive  no  support  from 
the  precedents  and  practices  of  the  two  liouses  of  the  Englisli 
Parliament,  nor  from  the  adjudged  cases  in  whicli  tlie  English 
courts  have  upheld  these  practices.  No  person  can  be  punished 
for  contumacy  as  a  witness  before  either  liouse,  unless  his  tes- 
timony is  required  in  a  matter  into  which  that  house  has  juris- 
diction to  inquire.  I^he  House  of  Representatives  is  not  the  final 
judge  of  its  own  power  and  privileges  in  easels  in  which  the  rights 
and  liberties  of  the  snl)ject  are  concerned,  but  the  legality  of 
its  action  may  be  examined  and  determined  by  the  courts  of  the 
United  States.^' 

The  right  to  expel  extends  to  all  cases  where  the  offense,  in  the 
judgment  of  the  house  of  which  the    offender    is    a    member, 

'^United  States  V.  Ballin,  Joscpli  lM)(),    18    IVd.  Cases,   No.    10,   375; 

&  Co.,  144  U.  S.  1.  ATKliM'Sdri     v.  Dinin,     (>    Whoatmi. 

"103   U.   S.    168.     Soo   also    Kx  lM)4;   Stowart  v.  Blaine,   1   MacAr- 

parte    Nugent,    Bnin.    Cal.    Cases,  tliur    (I).   (\)  4r)4. 
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renders  him  unworthy  of  continued  membership  in  such  body.'^* 
Fof  example,  a  senator  may  be  expelled  for  treason''^  or  for  "a 
high  misdemeanor.""®. 
§129.    Journals  of  Congress.   Their  Publication.— **  Each 

house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to 
time  publish  the  same,  excepting  such  parts  as  may  in  their 
judgment  require  secrecy;  and  the  yeas  and  nays  of  the  mem- 
bers of  either  house  on  any  question  shall,  at  the  desire  of  one- 
fifth  of  those  present,  be  enacted  on  the  journal.""^ 

The  publication  of  the  records  of  legislative  bodies  is  a  com- 
paratively recent  development,  even  among  the  Anglo-Saxon 
races. 

^^Of  all  the  privileges  of  Parliament,  the  one  which  has  under- 
gone the  greatest  modification,  and  of  which  the  practical 
abandonment  has  produced  the  most  momentous  political  re- 
sults, is  that  in  which  concerns  the  secrecy  of  its  proceedings. 

"The  original  motive  for  secrecy  of  debate  was  the  anxiety  of 
the  members  to  protect  themselves  against  the  action  of  the  sov- 
ereign, but  it  was  soon  found  equally  convenient  as  a  veil  to  hide 
their  proceedings  from  the  constituencies. 

"  *To  print  or  publish  the  speeches  of  gentlemen  in  this  house,' 
said  Mr.  Pulteney  in  1?33,  ^looks  very  like  making  them  account- 
able without  doors  for  what  they  saw  within;^  and  it  was  only 
after  a  prolonged  strugirle  that  the  right  of  the  electors  and  the 
public  at  lar;:c  to  know  wliat  the  representatives  of  the  Nation 
were  doin;:  in  Parliament  was  at  length  virtually  conceded."'*® 

'J'lie  first  step  in  the  (linH-tion  of  ])ublic'ity  was  taken  by  the 
famous  long  Parliament  in  If)  11,  when  it  permitted  the  publica- 
tion of  its  proceedings  in  the  "Diurnal  Occurences  of  Parlia- 
ment,'' which  continued  until  1G50;  the  publication  of  speeches 
delivered  in  Parliament  was  still  prohibited.  In  1680  the  Com- 
mons directed  their  "votes  and  proceedings''  to  l)e  printed  under 
the  direction  of  the  Spi'aker:  this  also  did  not  include  speeches. 

After  the  revolution  of  1688  the  news  letter  writers  began  to 

*'  In  re  Chapman,  160  U.  S.  GGO.  '•'  United      States      Constitution, 

Art.  I.,  Sec.  V.,  Clause  III. 
-Polk,  Ta^rt.  El.  Cases,  1'13.  -  Taswell-Lan^Muead's    Constitu- 

•■^Blaunt,  Taft.  El.  Cases,  74.  tioiial  History  of  England,  p.  775. 
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give  account  of  Parliamentary  proceedings  and,  in  spite  of 
strong  efforts  on  tlie  part  of  Parliament  to  prevent  it,  this  cus- 
tom rapidly  increased.  Such  reports  were,  however,  naturally 
very  inaccurate,  and  the  speakers  were  referred  to  by  nicknames. 
In  1771  notes  of  the  speeches  were  published  in  several  journals, 
accompanied  for  the  first  time  with  the  names  of  the  speakers. 

This  brought  about  a  fierce  conflict  between  the  House  of 
Commons  and  the  printers,  in  which  the  public  sentiment  was 
so  strongly  with  the  printers  that  since  that  time  the  house  has 
never  again  attempted  to  interfere  with  such  publications 
(except  in  case  of  wilful  misrepresentation),  although  it  is  still 
in  theory  in  England  a  breach  of  privilege. 

The  last  clause  of  the  ninth  article  of  the  Articles  of  Con- 
federation contained  the  following  provision,  which  became  the 
basis  of  the  provision  on  this  subject  in  the  Constitution:  "The 
Congress  of  the  United  States  shall  publish  the  journal  of  their 
proceedings  monthly,  except  such  parts  thereof  relating  to 
treaties  alliances,  or  military  operations,  as  in  their  judgment 
require  secrecy,  and  the  yeas  and  nays  of  the  delegates  of  each 
State  on  any  question  shall  be  entered  on  the  journal,  when  it 
is  desired  by  any  delegate,  and  the  delegates  of  a  State,  or  any 
of  them,  at  his  or  their  request,  shall  Ix)  furnished  witli  a  tran- 
script of  the  said  journal,  except  such  parts  as  are  above  ex- 
cepted, to  lay  before  the  legislature  of  the  several  States." 

Each  house  of  Congress  has  full  discretion  as  to  the  particular 
manner  in  which  its  proceedings  sliall  be  kept.^^  It  is  not  the 
intention  of  the  Constitution  to  make  the  journals  of  Congress 
the  best  evidence  upon  an  issue  as  to  whetlier  a  bill  has  been  in 
fact  passed  by  the  two  houses  of  Congress.'"'** 

§  130.  Adjournment  of  Congress. — Either  House  of  Con- 
gress is  forbidden,  during  the  session  of  Conirress,  witliout  the 
consent  of  the  other  to  adjourn  for  a  longer  period  than  three 
days  nor  to  any  other  place  tlian  that  in  wliich  ('on«rr(*ss  sliould  be 
sitting.'^  This  last  provision  was  inserted,  in  anticipation  of 
danger  over  the  struggle  on  tlie  question  of  the  location  of  the 
capital,  to  prevent  a  separation  of  the  two  houses. 

*  Field  V.  Clark,  143  U.  S.  G70.  "United      States      Constitution, 

« Id.  Art  I.,  Sec.  V.,  Clause  4. 


214  CONSTITUTIONAL    LAW.  §  131 

§  131.  Privileges  of  Members  of  Congress.— Section  6  pro- 
vides tliat  the  senators  and  representatives  sJiall  receive  a  coni|>en- 
sation  for  their  services  to  be  ascertained  by  law,  and  paid  out  of 
the  treasury  of  the  United  States.  Tliis  is  an  innovation  both  in 
respect  to  the  rule  in  the  English  Parliament  and  that  under 
the  Articles  of  Confederation.  The  members  of  the  English 
Parliament  are  not  paid,  while  under  the  Articles  of  Confed- 
eration the  members  of  Congress  were  paid  by  the  individual 
state  sending  them. 

Certain  privileges  were  granted  to  members  of  Congress  whicli 
were  the  heritage  from  tlie  long  struggle  for  their  rights  by  the 
English  Parliament.  The  right  of  freedom  of  sj)eech  by  mem- 
bers of  Parliament' was  strenuously  asserted  by  Parliament  as 
early  as  the  beginning  of  the  lifteenth  century,  and  although 
forced  into  the  background  during  the  tyranny  of  the  Tudors 
it  became  one  of  the  first  matters  of  controversy  between  the 
King  and  Parliament  during  the  Stuart  ])eri()d  and  tlie  priv- 
ilege of  Parliament  in  this  respect  was  finally  vindicated  by 
the  ninth  section  of  the  Bill  of  Higlits. 

*'That  the  freedom  of  speech,  and  debates  of  proceedings  in 
Parliament,  ought  not  to  be  impeached  or  questioned  in  any 
Court  or  place  out  of  Parliament.'^ 

The  privilege  of  freedom  from  arrest  to  those  attending  the 
National  Council  dates  back  not  only  to  Saxon  times,  but  even 
to  the  time  of  the  Seven  Kingdoms.  There  is  still  extant  a  law 
passed  in  Kent  during  the  sixth  century  for  tlu*  prot(>ction  of 
those  going  to  tlie  Witenageiuotc  and  a  law  of  Court  in  the 
eleventh  century  })rovides  tliat  eveiT  man  Ik*  entitled  to  gi'ith 
(immunity  from  arrest  or  other  molestation)  while  going  to 
the  gemot,  except  he  l)e  a  notorious  thief." 

'J'his  privilege  was  acknowledged  several  times  by  the  early 
Plantagenent  Kings  and  at  length  in  lltli  Henry  YT.  (1432) 
a  statute  was  passed  for  the  punisliment  of  such  as  interfere  with 
any  member  of  Parliament  on  his  way  to  a  meeting  of  that  body. 
The  Act  of  I.  James  I.,  C.  13,  I'eeognizes  as  existing  law:  (1) 
ihe  privilege  of  freedom  from  arrest;  (2)  the  right  of  either 
House  of  Parliament  to  set  a  privileged  person  at  liberty;  and 
(3)    the   right  to  punish  those  who  make   or  procure  arrests. 
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Attempts  were  made  during  the  seventeenth  century  to  infringe 
upon  this  privilege,  but  such  attempt  finally  ceased  upon  tlie 
overthrow  of  the  Stuarts. 

The  privileges  were  granted  to  members  of  Congress  by  the 
Articles  of  Confederation  in  the  following  clause:  "Freedom 
of  speech  and  debate  in  Congress  shall  not  be  impeached  or 
questioned  in  any  court  or  place  outside  of  Congress,  and  the 
members  of  Congress  shall  be  protected  in  their  persons  from 
arrests  and  imprisonment,  during  the  time  of  their  »oing  to 
and  from,  and  attendance  on  Congress,  except  for  treason,  felony, 
or  breach  of  the  peace.""^ 

The  provision  in  the  Constitution  is  very  similar  to  tliis: 
^'They  (i.  e.,  senators  and  representatives)  shall,  in  all  cases, 
except  treason,  felony,  and  breach  of  the  peace,  be  privileged 
from  arrest  during  their  attendance  at  the  session  of  their  re- 
spective houses,  and  in  going  to  and  returning  from  tlie  same, 
and  for  any  speech  or  debate  in  either  bourse,  they  shall  not 
be  questioned  in  any  oilier  place. "^'-^ 

This  privilege  of  exemption  from  arrest  should  be  liberally 
construed.^*  The  protection  extends  to  judicial  as  well  as  to 
mesne  process,*'"'  and  even  to  the  service  of  process  not  accom- 
panied by  arrest."'*'  Congress  may  release  by  its  own  authority 
any  of  its  members  illepilly  imprisoned.*^'  A  member  of  Con- 
gress may  be  required  to  give  security  to  keep  the  peace. "*^ 

§  132.  Disabilities  of  Members  of  Congress. — Restrictions 
are  placed  u])on  the  holding  of  other  offices  bv  senators  or  repre- 
sentatives in  the  following  words:  ''Xo  s(niator  or  representative 
shall,  during  the  time  for  whieli  he  was  elected,  be  aj^pointed  to 
any  civil  otiice  under  the  autliority  of  the  United  States  which 
shall  have  been  created,  or  (he  cniolinnents  thereof  shall  have 
been   increased  during  such   time:  and  no  person  holding  any 

"Articles  of  Confetleration,  Art.  '^^  Miuer    v.     Markam,     L*S     F(m1. 

V.  Hop.  393. 

« United      States      Constitution.  ,:  p^         ^.    Pennsylvania,   IG  Po- 

Art.  I,  Sec.  II.,  Clause  VI.  ^^^^    ^.^.^ 

"Doty  V.  Strong,  1  Pinn.  (Wis.) 

88.  '"  United      Statos     v.     Wise,      1 

"Coxe  V.  McClenochan.  3  Dallas,  Tlayw.   and   11.   Si,   28    Fed.   Cases 

478.  No.  16,  746a. 
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oiKce  under  the  United  States,  shall  be  a  member  of  either  house 
during  his  continuance  in  office."  This  prohibition  as  finally 
adopted  is  far  less  sweeping  than  the  one  originally  drafted. 
The  report  of  the  Committee  of  the  Whole  to  the  Constitutional 
Convention  contained  provisions  making  representatives  and 
senators  ineligible  to  any  office  established  by  a  particular  State, 
or  under  the  authority  of  the  United  States  except  those  per- 
taining particularly  to  the  first  (second — in  case  of  senators) 
branch  of  Congress  during  their  term  of  service,  and  under  the 
national  government  for  the  space  of  one  year  after  its  expira- 
tion. The  most  important  effect  of  this  restriction  has  been  to 
prevent  the  formation  of  anything  similar  to  the  English  min- 
istry system,  by  preventing  the  members  of  the  Cabinet  from 
holding  seats  in  Congress. 

The  provision  as  finally  inserted  contains  two  restrictions.  If 
a  civil  office  has  been  created  or  the  emoluments  thereof  have 
been  increased  while  any  person  is  a  member  of  Congress  he 
cannot  be  appointed  to  such  office  during  the  time  for  which  he 
was  elected,  even  if  he  resign  his  membership  in  Congress.  If 
a  person  thus  disqualified  is  nominated  and  conlinncd  to  an 
oflice,  he  will  not  become  entitled  to  it  even  after  his  ineligibility 
has  ceased. '^^  A  senator  or  representative  may  become  eligible 
to  any  other  office  under  the  United  States  than  those  in  the 
above  mentioned  class,  by  resigning  his  seat  in  Congress;  and 
any  person  who  holds  any  incompatible  olliee  and  is  elected  to 
Congress,  may  take  his  seat  therein  by  resigning  such  other 
odiee.'^  A  representative  in  Congress  does  not  become  a  member 
of  the  House  until  he  takes  the  oatli  of  ofiiee  as  such  representa- 
tive; and  tliereforo,  he  may  lawfully  hold  any  olliee  from  his 
election  until  that  time.'-  The  acceptance  by  any  member  of  any 
olliee  under'  the  United  Slates,  after  he  has  been  elected  to  and 
taken  his  seat  in  Congress,  operates  as  a  forfeiture  of  his  seat.'^' 

""  United  States  Constitution,  '- Rcprcscntativo  elect  —  Corn- 
Art,   f.,  See.  VI.,  Clause     II.  ])onsation,    14    Opinions    Attorney 

■''Appointment  to  Civil  Oflice,  17  (Jeneral,  408. 
Opinions  Attorney  Ceneral,  Si);"). 

•'Stanton     v.     Lowe,     Taft.     Kl.  "^  Van  Ness,  CI.  &  II.  El.  Cases, 

Cases.  205.  122. 
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No  state  oflicc  is  incompatible  with  tliat  of  a  member  of  Con- 
gress; in  two  recent  instances  a  United  States  senator  has 
temporarily  retained  the  otlice  of  Governor  of  his  State."* 

§  133.  Bills  for  Raising  Revenue. — All  bills  for  raising 
revenue  must  originate  in  the  House  of  Representatives,  the  Sen- 
ate, however,  may  amend  such  bills."^^  This  provision  was  first 
inserted  into  the  Constitution,  as  a  part  of  the  Connecticut  Com- 
promise. It  was  supposed  to  be  a  concession  to  the  larger  states: 
the  larger  states,  however,  from  the  debates  in  the  Convention, 
seemed  to  have  attached  little  importance  to  it. 

This  provision  has  been  given  a  narrow  interpretation  and  its 
application  has  been  confined  to  bills  to  levy  taxes  in  the  strict 
sense  of  the  words,  and  has  not  been  understood  to  extend  to 
bills  for  other  purposes  w^hich  incidentally  create  revenue.""  A 
provision  in  an  act  of  Congress  increasing  the  rate  of  postage 
from  one  cent  for  two  ounces  to  one  cent  an  ounce  was  held  con- 
stitutional although  tlie  clause  originated  in  the  Senate  and  was 
not  an  amendment  to  a  bill  for  raising  revenue  originating  in 
the  House  of  Representatives.'^ 

§  134.  The  Veto  Power. — A  veto  power  is  vested  in  the 
President  of  tlie  United  States.  This  power  is  legislative  and  not 
executive  and  is  therefore  treated  in  this  chapter.  The  Presi- 
dent, in  addition  to  his  executive  powers  becomes,  in  respect  to 
his  veto  power,  practically  a  third  branch  of  Congress;  a  branch, 
however,  with  merely  negative  powers. 

Every  bill  which  has  passed  l)ot]i  houses  of  Congress,  and  also 
every  order,  resolution,  or  vote  which  recjuires  tlie  concurrent 
vote  of  both  houses  (except  on  a  question  of  adjournment)  must 
be  presented  to  the  President.  If  he  af){)r()ves  it,  it  becomes  a 
law  upon  his  signing  it.  If  he  disa])proves  the  bill,  and  desires 
to  veto  it,  he  must  return  it,  together  with  his  ohjoetions,  within 
ten  days,  to  the  house  where  it  originated;  this  liouse  then  en- 
ters the  objections  at  large  upon  tlicM'r  journal  and  proceeds  to 

"Governor    Hill    of    New    York  'MJnited    States    v,    Norton,    1)1 

and  Governor  La  Follette  of  Wis-  W.  S.»569. 

consin.  '''  United    States    v.    James,     13 

"United      States      Constitution,  r.latclifonl.  207,  L'H  Fod.  Cases  No. 

Art.  I.,  Sec.  VII.,  Clause  I.  15,  4G4. 
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reconsider  tlie  bill.  If  after  such  reconsideration  it  is  passed  by 
the  house  by  a  two-third*  vote  it  is  sent  to  the  other  house,  and 
if  repassed  by  that  liouse  also  by  a  two-thirds  vote  it  becomes  a 
law.  In  voting  on  a  bill  which  has  been  vetoed  by  the  President, 
both  houses  must  vote  by  aye  and  naye  vote  and  the  names  of 
the  members  voting  for  and  against  the  bill  must  be  entered  on 
tiie  journal  of  each  house  respectively,  in  case  the  President 
neither  signs  nor  vetoes  the  bill,  within  ten  days  (Sundays  ex- 
cepted) after  it  shall  have  been  presented  to  him,  it  becomes  a 
law  without  his  signature,  unless  Congress  has  adjourned  within 
the  ten  days,  in  which  case  it  does  not  become  a  law. 

This  veto  power  of  the  President  is  carefully  discussed  in 
United  States  v.  Weil,'**  where  the  court  said:  *'The  well-known 
encomium  of  Blackstone  upon  the  British  constitution,  in  which 
he  says,  4l  is  highly  necessary  for  preserving  the  balance  of 
the  constitution  that  the  e\ecuti\e  [>ower  sliould  be  a  branch, 
though  not  tlie  whole,  of  the  legislative,'  and  likens  the  Com- 
mons, Lords,  and  Crown  to  *three  distinct  powers  in  mechanics; 
they  jointly  impel  the  nuichine  of  government  in  a  direction 
different  from  what  either,  acting  by  itself,  would  have  done,  but 
at  the  same  time  in  a  direction  partaking  of  each,  and  formed 
out  of  all;  a  direction  which  constitutes  the  true  line  of  the 
liberty  and  happiness  of  the  connnuiiity,'  has  done  much  to 
fasten  an  erroneous  belief  u})on  the  American  legal  mind.  There 
was  a  time  when  that  wonderful  analysis  of  the  laws  of  England 
was  read  by  every  law  student  and  its  statements  accepted  as 
unquestionable  truths.  The  great  commentator  was  well  char- 
acterized by  th(^  historian  Gibbon  as  the  'ortliodox  Judge  Black- 
stone.'  As  an  instructor  of  English  youth  it  was  his  mission  to 
uphold  the  i)rer()gatives  of  tlie  Crown,  and  he  believed  with  his 
whole  heart  in  the  supreme  wisdom  of  the  constitution  which 
lie  extoUed.  Dealing  with  an  unwritten  constitution,  which 
rhanges  insensibly,  tiie  time  had  not  then  eonie  when  a  professor 
of  law  in  an  English  university  could  say  tliat  one  of  its  cardinal 
artieh's  had  l)een  expunged  and  was  now  obsolete.  Yet  such  was 
the  fact.  When  lie  was  reading  his  lectures  to  young  English- 
uum    at    Oxford    in    ITT)!')    the    words    of    royal    dissent,    le    roi 

''"'29  ct.  n.  :)3s. 


§  134         CONTRIBUTION    TO    POLITICAL   PROGRESS.  219 

s'avisera,  had  not  been  spoken  of  an  Englisli  statute  for  sixty- 
four  years.  When  he  published  liis  lectures  in  1765,  the  legis- 
lative power  of  the  Crown  had  passed  out  of  the  Jh'itish  con- 
stitution and  was  never  to  be  exercised  again.  When  the  con- 
vention in  1787  was  franiing  the  legislative  articles  of  the  Con- 
stitution it  had  not  been  exercised,  as  he  believed  within  the 
lifetime  of  the  oldest  member.  At  the  time  of  the  adoption  of 
the  Constitution  it  was  as  distant  from  the  men  of  that  day  as 
the  proceedings  of  the  convention  are  distant  from  ourselves. 
It  existed  only  in  theory  and  the  pages  of  Blackstone.  The 
ceremony  of  approving  bills  continued  and  still  continues;  but 
approval  where  there  can  be  no  disa})proval  is  but  a  form.  Dur- 
ing the  reign  of  Elizal>cth  forty-eight  bills  wore  vetoed  at  a 
single  session;  during  tlie  last  century  the  royal  power  of  dissent 
was  exercised  but  once,  and  for  the  last  time  in  1708,  and  related 
to  a  Scottish  bill.  The  members  of  the  convention  were  men 
of  profound  political  wisdom,  struggling  with  real  problems  that 
lesser  men  would  have  found  insoluble,  and  intent  on  practical 
results  which  should  be  as  little  objectional)le  as  [)ossible  to 
their  countrymen,  but  for  the  permane7it  welfare  of  their  coun- 
try; and  it  is  inconceivable  that,  for  fanciful  reasons,  tliey  would 
have  imported  an  obsolete  relic  of  tlie  Britisli  constitution  which 
had  again  and  again  bt'en  a  cjui>e  of  disaster  to  the  naticm  and 
of  danger  to  the  Crown.  Ten  years  befor(»  (he  convention  as- 
sembled in  Philadelphia,  wliieh  in  the  brief  period  of  a  hundred 
davs  was  to  forge  'the  most  wondeiful  work  ever  struck  olT  at 
one  time  by  the  brain  and  |)ur[)o<e  of  nuin,'  the  [)eople  of  the 
state  of  New  York  framed  tlieir  first  Constitution.  The  third 
article  of  that  instrument  is  in  these  words:  'And  wljt'reas  laws 
inconsistent  witli  tlie  spirit  of  this  constitution,  or  with  the 
public  good,  may  be  hastily  and  unadviseilly  ])asse(l  :  He  it  or- 
dained that  the  governor  for  tlii^  time  being,  the  ehaneellor,  and 
judges  of  the  Sui)renn'  Court,  or  any  two  of  them,  togeljier  with 
the  governor,  shall  be,  and  herein'  are,  constitutcMl  a  council  to 
revise  all  bills  about  to  Ik^  pn^se(l  into  laws  by  \\n)  legislature; 
and  for  that  purpose  shall  a-semble  ihemselves  from  time  to  time 
when  the  legislature  shall  be  convened  ;  for  which,  nevertheless. 
thev  shall  not   receive  anv  sidarv  or  consideration,   under  any 
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preleuse  whatever.     And  that  all  bills  which  have  passed  the 
Seuate  and  Assembly  ^7**//^  before  they  become  laws,  be  presented 
to  ilie  said  council  for  their  revisal  and  consideration;  and  if, 
upon  such  revision  and  consideration,  it  should  appear  improper 
to  tlie  said  council,  of  a  majority  of  them,  that  the  said  bill 
should  'become  a  law^  of  this  state,  that  they  return  the  &ame, 
together  with  their  objections  thereto,  in  writing,  to  the  Senate 
or  House  of  Assembly   (in  whichsoever    the    same    shall    have 
oriyinated),  who  shall  enter  the  objections  sent  down  by  the 
council  at  large  in  their  minutes,  and  proceed  to  reconsider  the 
said  bill.     But  if,  after  such  reconsideration,  two-thirds  of  the 
said  Senate  or  House  of  Assembly  shall,  notwithstanding  the  said 
objections,  agree  to  pass  the  same,  it  shall,  together  with  the  ob- 
jections, be  sent  to  the  other  branch  of  the  legislature,  where  it 
shall  also  be  reconsidered,  and,  if  approved  by  two-thirds  of  the 
members  present,  shall  be  a  law.     And  in  order  to  prevent  any 
unnecessary  delays,  be  it  furtlier  ordained,  that  if  any  hill  sJiall 
not  be  returned  by  the  council  within  ten  days  after  it  shall  have 
been  presented,  the  same  shall  be  a  law,  unless  the  legislature 
pliall,  by  their  adjournment,  render  a  return  of  the  said  bill  with- 
in ten  days  ijupracticable,  in  which  case  the  bill  shall  be  returned 
on  tiie  lirst  day  of  the  meeting  of  tlie  legislature  after  the  ex- 
piration of  tlie  said  ten  days.     Constitution,  New  York,  1777, 
art.  111.     ('J'he  underlined  words  in  the  above  are  used  in  the 
(.'oiistitution  of  the   United  States,  verbatim,  except  where  the 
[>hiral  has  been  elianged  to  the  singular.)     Here,  then,  w^e  find 
the  Constitution,  clause   by  clause,   word   for  word.      (1)    That 
every  bill  sliall  be  siibjeel  to  revision.     [2)  That  'before  it  shall 
become  a  law'  it  shall  'be  presented'  to  the  revising  power.     (3) 
Tliat  if  nut  approxed  it  sliall    be  'returned.'      (4)    That  when 
felurned  there  shall  be  sent  with  it  the  'objections'  there  may 
be  a.uainst  it.     (5)   That   it  shall  l>e  returned  to  the  House  in 
which  it  'ori.iiin;ite<l.'     (0)   Tliat  the  objections  shall  be  entered 
'at  hu\ue'  on  llie  journal.      (T)    That  the  House  ^shall  proceed 
lo  reconsider'  the  bill.     (8)  That  it  shall  require  a  'two-thirds' 
vote  to  pass  it.     (9)   ''Jiuit  it  shall  then  Tooetlier  with  the  ob- 
jections' be  'sent  to  the  other'  House.     (10)  That  it  shall  there 
also  be  'reconsidered.'     (11)  That  if  it  be  likewise  'approved  by 
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two-thirds'  it  'shall  be  a  law.'  (12)  That  if  not  returned  'with- 
in ten  days  after  it  shall  have  been  presented'  it  shall  likewise 
'be  a  law/  'unless'  the  legislature  'by  their  adjournment'  prevent 
a  return,  in  which  case  it  shall  not  be  a  law.  These  twelve  pro- 
visions, mutatis  mutandis,  were  transferred  to  the  Constitution, 
in  ipsissimis  verbis.  The  only  material  change  which  tlie  con- 
vention made  was  in  the  two-thirds  clause,  from  which  they 
struck  the  words  'of  the  members  present'  and  inserted  in  their 
stead,  'of  that  House.'  It  is  manifest,  then,  that  the  convention 
turned  from  the  constitution  of  England  to  tlie  constitution  of 
New  York.  When  they  did  so  the  man  did  not  live  wlio  regarded 
the  council  of  revision  as  the  successor  of  tlie  Crown,  or  its 
approval  and  disapproval  of  bills  as  an  exorcise  of  tlie  royal 
prerogative  or  a  legislative  power.  Rut  this  is  not  loft  to  infer- 
ence or  conjecture.  On  the  t?9th  of  ^fay,  17S7,  Kandolph,  sjx^nk- 
ing  on  behalf  of  the  monibers  from  Virginia,  'opoiiod  the  main 
business'  of  the  convention  by  conunonting  'on  tlio  difUculiy  of 
the  crisis'  and  presenting  a  sketch  of  the  Komody,  which  had 
been  formulated  in  fifteen  resolutions.  Tliese  resolutions  were 
used  by  the  convention  as  the  basis  of  discussion  and  action  in 
determining  the  principles  which  should  be  enibodiod  by  proper 
committees  in  the  formal  instrument.  'It  was  then  resolved 
that  the  House  will  tomorrow  resolve  itself  into  a  committee  of 
the  whole  House  to  consider  of  the  state  of  the  American  Union, 
and  the  propositions  moved  by  ^Ir.  I?an(lol|)h  be  referred  to 
paid  committee.'  The  oiizhth  rosolutio7i  is  in  lliose  words: 
*l?esolved,  That  the  oxociitivo,  and  a  convonicnt  number  of  the 
national  judiciary,  ouglit  to  compose*  a  council  of  n^vision,  with 
authority  to  examine  every  act  of  llio  national  logislalure  before 
it  shall  operate,  and  every  act  of  a  ])nrtieular  legislature  before 
a  negative  thereon  shall  be  final;  and  that  the  dissent  of  the 
said  council  shall  amount  to  a  n^jection,  ulll(^^s  the  act  of 
national  legislature  be  again  pa-sed,  or  that  a  particular  legis- 
lature be  again  negalived  by -  of  tlie  inemluM's  of  each 

branch.'  This  paper,  then,  jn-a  Jkic  rice,  was  foundcMl  on  the 
constitution  of  New  York.  At  an  (^arly  day,  June  ().  this  ques- 
tion of  legislative  power  was  deteriniiKHl  by  two  decisive  vot(^s. 
The   convention   adopted    the    ])rineiph»   of   revision.    l)Ut    being 
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mindful,  as  Kutledge  afterwards  i^aid,  that  'the  judges  ought 
never  to  give  their  opinion  on  a  law  till  it  comes  before  them/ 
and  that  they  ^of  all  men  are  the  most  unfit  to  be  concerned  in 
the  revisionary  council/  struck  out  Kandulph's  V-onvenient 
number  of  the  natio7uil  judiciary/  and  left  the  power  of  revision 
in  the  President  alone.  At  a  later  day,  August  G,  Rutledgc 
\lelivered  in  the  repoit  of  the  committee  on  detail/  the  com- 
mittee which  embodied  the  previously  ascertained  views  of  the 
convention  in  a  draft  of  the  proposed  Constitution.  This  sec- 
tion was  couched  in  the  very  words  of  the  Constitution  of  Xew 
York:  Every  hill  shall  be  presented  to  the  Tix'sident  'for  his 
revision/  *'if  upon  such  revision'  he  }i])prove  it,  lie  shall  sign  it; 
'if  upon  such  revision  it  slinll  appear  to  him  improper  for  being 
passed  into  a  law/  he  shall  return  it.  On  the  15th  of  August, 
with  this  word  'revision'  three  times  repeated,  'the  thirteenth 
section  of  article  G,  as  amended,  wa^^  tlien  agreed  to'  l)y  all  the 
States.  It  is  this  vote  which  is  expressive  of  the  final  intent  of 
the  convention.  The  verbal  form  in  which  the  provision  stands 
in  the  Constitution  was  the  work  of  the  committee  on  style. 
This  'revisionary  business.'  as  Madison  ealls  it.  came  up  again 
and  again;  ap])ears  and  reappears  in  his  journal  from  the  (Uh 
of  June  to  the  IGth  of  August  ;  was  considered  and  reconsidered, 
discussed  and  rediscusser],  Tlie  views  of  members  swung 
l)etween  the  extreiues  of  nbsoluti^  aflirmative  power  in  Congress 
and  absolute  negative  ]>o\ver  in  tlie  Tresident.  The  proposition 
of  Hamillon  'to  give  (he  Executive  an  al)solu(e  T.egalive  on  the 
laws/  identical  with  the  legislative  |)ower  of  the  Crowji,  was 
rejected  by  ii'U  States  nnd  siijjported  by  none.  The  propositicni 
of  ^ladison  to  a<bl  the  .ludges  of  tlie  Su]»i<Mne  Court  in  the 
'revision'  of  bill^  was  likewise^  rejected.  At  last  tlie  delibera- 
tions ended  wlu^re  tliev  1iad  b(\i:nn.  The  convention  held  fast 
to  the  principle  of  a  council  of  revision  and  left  the  duties  of 
tlie  council  in  the  President  alone,  lie  was  to  be  the  council 
of  revision.  In  the  words  of  AhnbVon,  tlie  convention  'gave 
tlK^  I'Necntive  alone,  ^itbont  the  judiciary,  the  revisionary  con- 
trol on  tli(^  laws,  unlesv  overruled  by  two-tbii'd-  of  each  lu'anch.'  " 
S  135.  Impeachments. ^ — I'nder  the  Articles  of  Confedera- 
tion much  of  th(>  judicial  pow(M'  belonging  to  the  Ihiited  States 
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was  vested  in  committees  appointed  bv,  and  under  the  control  of. 
Congress.''®.  Under  the  Constitution,  however,  no  power  of  a 
judicial  nature  is  vested  in  Congress,  except  tliat  of  Impeach- 
ment. The  House  of  Representatives  have  "the  Fole  power  of 
impeachment/'^^  while  to  the  Senate  is  given  "the  sole  power  to 
try  all  impeachments.'-®^  The  Kouse  of  Representatives  here, 
thus  acts  in  the  capacity  of  a  grand  j\iry  and  tlie  Senate  in  that 
of  a  trial  jury.  When  the  senators  are  trying  an  impeachment 
they  are  on  oath  or  affirmation.  In  case  the  President  of  the 
United  States  is  impeached  tlie  Chief  Justice  of  the  Supreme 
Court  presides  over  the  Senate  instead  of  tlie  Vice-President;  it 
being  considered  unwise  to  allow  a  person  liaving  such  an  interest 
in  the  conviction  of  the  President  to  preside  at  his  trial.  In 
the  trial  of  Andrew  Johnson,  Chief  Justice  Cliase  delivered  the 
following  opinion  as  to  the  position  of  the  Chief  Justice  in  such 
a  trial:  "The  Chief  Justice  states  to  tlie  Senate  that,  in  his 
judgment,  it  is  his  duty  to  decide  upon  cpicstions  of  evidence  in 
the  first  instance,  and  that,  if  any  siMiator  desires  that  the  ques- 
tion shall  then  be  submitted  to  the  Senate,  it  is  his  duty  to 
submit  it.  So  far  as  lie  was  aware,  thnt  lias  been  the  usual 
course  of  practice  in  trials  of  persons  in  the  House  of  Lords  and 
in  the  Senate  of  the  United  States/'  In  the  course  of  the  same 
trial  the  Chief  Justice  later  said:  "The  Chief  Justice  will 
state  the  rule  which  he  conceives  to  be  applicable  once  more. 
In  this  body  he  is  the  presiding  oilicer.  He  is  so  in  virtue  of  his 
high  office  under  the  Constitution.  He  is  Chief  Justice  of  the 
United  States,  and  therefore,  when  the  President  of  the  United 
States  is  tried  by  the  Senate,  it  is  his  duty  to  preside  in  that 
body;  and,  as  he  understand'^,  lie  is  tlierefore  the  President  of 
the  Senate  sitting  as  a  court  of  impeachment.'' 

The  Constitution  further  ivrovidos,*^-  ''Judgment  in  ease  of 
impeachment  shall  not  extend  farther  than  to  removal  from 
office,  and  dis(jualification  to  liold  and  enjoy  any  ofTice  of  honor, 
trust,  or  profit  under  the  United  Slates;  but  the  party  convicted 

'•  Articles  of  Confederation,  Art.  '"United  States      r'onstitution, 

TX.,  2nd  and  3rd  para^rraph^.  Art.   L,  See.  HI..  ("lauso  YJ. 

"•United      States      Constitution,  '-'United  Sfntes      Constitution, 

Art.  I.,  Sec.  II.,  Clause  V.  Art.   I..  8oc.  Til.,  Clause  VII. 
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shall,  novortbolcss,  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment,  according  to  law." 

The  most  famous  impeachment  has  been  that  of  President 
Andrew  Johnson.®^ 


"ARTICLES  OF  IMPEACH- 
MENT AGAINST  ANDREW 
JOHNSON  VOTED  UPON  BY 
THE  SENATE.  ARTICLE  I. 
That  said  Andrew  Johnson,  Presi- 
dent of  the  United  States,  un- 
mindful of  the  high  duties  of  his 
office  and  his  oath  of  office,  and  in 
disregard  of  the  Constitution  and 
laws  of  the  United  States,  did 
heretofore,  to  wit:  on  the  18th  day 
of  August,  1866,  at  the  city  of 
Washington,  in  the  District  of 
Columbia,  by  public  speech,  de- 
clare and  affirm  in  substance  that 
the  Thirty-ninth  Congress  of  the 
United  States  was  not  a  Congress 
of  the  United  States  authorized  by 
the  Constitution  to  exercise  legis- 
lative power  under  the  same;  but, 
on  the  contrary,  was  a  Congress  of 
only  part  of  tlic  States,  tliereby 
denying  and  intending  to  deny  that 
the  Irgislaticin  of  snid  Congress 
was  valid  or  oblij^rjitory  upon  liini, 
tlie  said  Audrt^w  .lolinson,  ('X<(']>t 
in  so  far  as  lie  s,i\v  lit  to  n)»prove 
tiie  same,  and  also  thereby  donyiiii; 
and  inten<ling  to  deny  the  piuvci" 
of  the  said  Thirty-ninth  Congress 
to  propose  amendments  to  the  Con- 
stitution of  the  United  States; 
and,  in  pursuance  of  said  declara- 
tion, the  said  Andrew  Johnson, 
President  of  the  United  States, 
afterward,  to  wit  :  on  the  21st  day 
of  February,  186S,  at  the  city  of 
Washington,  in  the  District  of  Co- 
lumbia, did  unlawfully  and  in  dis- 
regard  of  the  reijuiroments  of  the 


Constitution,  that  he  should  take 
care  that  the  laws  be  faithfully 
executed,  attempt  to  prevent  the 
execution  of  an  act  entitled  '*An 
act  regulating  the  tenure  of  cer- 
tain civil  offices,*'  passed  March  2, 
1867,  by  unlawfully  devising  and 
contriving,  and  attempting  to  de- 
vise and  contrive,  means  by  which 
he  should  prevent  Edwin  M.  Stan- 
ton from  forthwitii  resuming  the 
functions  of  the  office  of  Secretary 
for  the  Department  of  War,  not- 
withstanding the  refusal  of  the 
Senate  to  concur  in  the  suspension 
therefore  made  by  said  Andrew 
Johnson  of  said  Edwin  M.  Stan- 
ton from  said  office  of  Secretary 
for  tlie  Department  of  War,  and 
also  by  further  unlawfully  devis- 
ing and  contriving,  and  attempt- 
ing to  <levise  and  contrive,  means 
then  and  there  to  prevent  the  exe- 
(Mition  of  an  act  entitled  *'An  act 
uiaking  ap[)ropriations  for  the 
supjM.rt  (if  the  Army  for  tlie  fiscal 
Near  ending  .June  30,  186S,  and  for 
other  ])uiposes, "  ap]»roved  March 
'2,  1S()7;  and  also  to  ])revent  tlie 
executicui  of  an  act  entitled  '^An 
act  to  provide  for  the  more  effi- 
cient government  of  the  rebel 
States"  passed  March  2,  1867; 
wliereliy  the  said  Andrew'  John- 
son, Trrsident  of  the  United 
Stait^s,  (lid  then,  to  wit:  on  the 
L'lst  day  of  Feliruary,  1868,  at  the 
city  of  Washington,  commit  and 
A\a^  <:iiiltv  of  a  high  misdemeanor 
in  (Jllico. 
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And  the  House  of  Representa- 
tives, by  protestation,  saving  to 
themselves  the  liberty  of  exhibit- 
ing at  any  time  hereafter  any 
further  articles  or  other  accusation 
or  impeachment  against  the  said 
Andrew  Johnson,  President  of  the 
United  States,  and  also  of  reply- 
ing to  his  answers  which  he  shall 
make  unto  the  articles  herein  pre- 
ferred against  him,  and  of  offer- 
ing proof  to  the  same  and  every 
part  thereof,  and  to  all  and  every 
other  article,  accusation,  or  im- 
peachment which  shall  be  exhibited 
by  them,  as  the  case  shall  require, 
do  demand  that  the  said  Andrew 
Johnson  may  be  put  to  answer  the 
high  crimes  of  misdemeanors  in 
office  herein  charged  against  him, 
and  that  such  proceedings,  exam- 
inations, trials,  and  judgments 
may  be  thereupon  had  and  given 
as  may  be  agreeable  to  law  and 
justice. 

ARTICLE  II.  That  on  said 
2l8t  day  of  February,  in  the  year 
01  our  Lord  1868,  at  Washington, 
in  the  District  of  Columbia,  said 
Andrew  Johnson,  President  of  the 
United  States,  unmindful  of  the 
high  duties  of  his  office,  of  his 
oath  of  office,  and  in  violation  of 
the  Constitution  of  the  United 
States,  and  contrary  to  the  pro- 
visions of  an  act  entitled  **An  act 
regulating  the  tenure  of  certain 
civil  offices,"  passed  ^larch  2, 
1867,  without  the  advice  and  con- 
sent of  the  Senate  of  the  United 
States  said  Senate  then  and  there 
being  in  session,  and  without  au- 
thority of  law,  did,  with  intent  to 
violate  the  Constitution  of  the 
United  States  and  the  act  fore- 
said,   issue    and    deliver    to    one 


Lorenzo  Thomas  a  letter  of  au- 
thority in  substance  as  follows, 
that  is  to  say: 

Executive  Mansion, 
Washington,  D.  C, 
February  21,  1868. 
Sir:     Hon.    Edwin    M.    Stanton 
having  this  day  been  removed  from 
office  as  Secretary  for  the  Depart- 
ment of  War,  you  are  hereby  au- 
thorized and  empowered  to  act  as 
Secretary  of  War  ad  interim,  and 
will    immediately   enter   upon    the 
discharge  of  the  duties  pertaining 
to  that  office. 

Mr.  Stanton  has  been  instructed 
to  transfer  to  you  all  the  records, 
books,  papers,  and  other  public 
property  now  in  his  custody  and 
charge. 

Respectfully  yours, 

ANDREW  JOHNSON. 
To  Brevet  Major  General  Lorenzo 
Thomas,        Adjutant        General 
United   States   Army,   Washing- 
ton, D.  C. 

Then  and  there  being  no  va- 
cancy in  said  office  of  Secretary 
for  the  Department  of  War; 
whereby  said  Andrew  Johnson, 
President  of  the  United  States,  did 
then  and  there  commit  and  was 
guilty  of  a  high  misdemeanor  in 
office. 

ARTICLE  III.  That  said  An- 
drew Johnson,  President  of  the 
United  States,  on  the  21st  day  of 
February,  in  the  year  of  our  Lord 
J  868,  at  Washington,  in  the  Dis- 
trict of  Columbia,  did  commit  and 
^vas  guilty  of  a  liigh  misdemeanor 
in  office,  in  this,  that,  without  au- 
thority of  law,  while  the  Senate 
of  the  United  States  was  then  and 
there  in  session,  ho  did  appoint  one 
Lorenzo    Thomas   to    be    Secretarv 
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for  the  Department  of  War  ad  in- 
terim, without  the  advice  and  con- 
sent of  the  Senate,  and  with  in- 
tent to  violate  the  Constitution  of 
the  United  States,  no  vacancy  hav- 
ing happened  in  said  office  of  Sec- 
retary for  the  Department  of  War 
during  the  recess  of  the  Senate, 
and  no  vacancy  existing  in  said 
office  at  the  time,  and  which  said 
appointment,  so  made  by  said  An- 
drew Johnson,  of  said  Lorenzo 
Thomas,  is  in  substance  as  follows, 
that  is  to  say: 

Executive  Mansion, 
Washington,  D.  C, 
February  21,  1868. 
Sir:      Hon.   Edwin   M.   Stanton 


having  been  this  day  removed  from 
office  as  Secretary  for  the  Depart- 
ment of  War,  you  are  hereby  au- 
thorized and  empowered  to  act  ajs 
Secretary  of  War  ad  interim,  and 
will  immediately  enter  upon  the 
discharge  of  the  duties  pertaining 
to  that  office. 

Mr.  Stanton  has  been  instructed 
to  transfer  to  you  all  the  records, 
books,  papers,  and  other  public 
property  now  in  his  custody  and 
charge. 

Respectfully  yours, 
ANDREW  JOHNSON. 
To  Brevet  Major  General  Lorenzo 
Thomas,        Adjutant        General 
United   States   Army,   Washing- 
ton, D.  C. 


CHAPTER  VIII. 
THE  POWERS  OF  CONGRESS. 

§  136.    Powers  of  Congress  in  General. — The  government 

of  the  United  States  is  one  of  delegated  powers/  it  rests  upon  the 
Constitution  of  the  United  States,  and  has  only  such  powers  as 
are  therein  granted  to  it.  The  grants  of  powers  to  Congress, 
the  legislative  department  of  the  government  (except  the  grant 
of  powers  to  govern  territory  belonging  to  the  United  States 
but  outside  of  the  limits  of  the  United  States  itself),  are  con- 
tained in  the  eighth  section  of  the  first  article  of  the  Constitu- 
tion. The  powers  thus  granted  are  given  only  in  their  rough 
outline;  the  Constitution  enumerates  these  powers  but  does  not 
define  them.  The  powers  granted  by  the  Constitution  to  Con- 
gress are  the  maximum  which  it  can  exercise.  Congress  is  not 
compelled  to  use  all  the  powers  granted  to  it;  it  may  entirely 
disregard  certain  of  these  powers,  or  may  exercise  them  only  in 
part.  When  Congress  fails  to  legislate  on  any  subject  over 
which  they  have  been  given  j\irisdiction  but  which  has  not  been 
expressly  denied  to  the  States,  tlion  the  States  may  legislate 
on  the  subject.  It  is  not  re(|uir<^d  that  a  power  be  expressly 
granted  to  Congress,  it  is  sullicient  if  it  be  granted  to  it  by 
implication.^ 

The  eighth  section  of  the  first  article  contains  eighteen  clauses, 
each  containing  the  grant  of  certain  powers  to  Congress.  These 
eighteen  clauses  will  be  taken  up  in  order. 
'  §137.  The  Power  of  Taxation.— Clause  1:  **The  Con- 
gress shall  have  power  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises;  to  pay  the  debts  and  provide  for  the  common  defense 
and  general  welfare  of  the  TTnited  States;  but  nil  duties,  im- 

'  See  Chapter  I.,  ante.  Wlieaton,  316. 

"McCunoch      V.      Maryland,      4 
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posts,  and  excises,  shall  be  uniform  throughout  the  United 
States." 

The  power  of  taxation  granted  to  the  United  States  is  not 
exclusive;  the  power  to  tax  still  remains  with  the  States  subject 
to  the  restrictions  contained  in  the  Constitution,  including  the 
implied  restriction  not  to  lay  any  tax  which  will  in  any  way 
interfere  with  the  operation  of  the  Federal  Government.* 

Taxation  is  an  incident  of  sovereignty,  and  essential  to  the 
very  existence  of  any  government.  The  inability  of  the  United 
States  government  to  lay  and  collect  taxes  under  the  Articles  of 
Confederation,  except  through  the  agency  of  the  States,  was 
the  most  vital  of  the  many  defects  in  that  system  of  government. 
The  Supreme  Court  has  said,  in  speaking  of  this  general  sub- 
ject of  taxation,  that:  "Taxation  is  a  sacred  right,  essential  to 
the  existence  of  government;  an  incident  of  sovereignty."* 

The  taxing  power  is  co-extensive  with  sovereignty,*  and  the 
power  of  the  United  States  to  tax  is  co-extensive  with  its  terri- 
torial limits.®  Such  power  is  unlimited  as  to  its  extent,  in 
those  cases  where  the  right  exists^  and  may  be  exercised  to  its 
utmost  extent.^ 

It  is  within  the  power  of  Congress  to  select  tlie  objects  upon 
which  a  tax  shall  be  laid.  In  exerting  tliis  power  no  want  of  due 
proce>s  of  law  can  result,  and  the  Fifth  Amendment  (0  the  Con- 
stitution does  not  opply.^  The  general  presumption  in  favor 
of  the  validity  of  an  Act  of  Congress  is  particularly  strong  in 
favor  of  any  revenue  law.^^     All  moans  which  are  ncccssarv  to 

'Van  AUcn  v.  the  Assessors,  3  *  Brown  v.  Maryland,  12  Wheat- 
Wallace,  573,  585;  Bradley  v.  Peo-  on,  419,  448. 

pie  of  Illinois,  4  Wallace,  459,  462 ;  *  Loughboroujjh      v.      Blake,      5 

McCulloch  v.  Maryland,  4  Wheat-  Wheaton,  317. 

on,  316;  Osborn  v.  Bank  of  United  ^  McCulloch      v.      Maryland,      4 

States,  9  Wheaton,  738;  Weston  v.  Wheaton,  316;  Weston  v.  City  of 

City  of  Charleston,  2  Peters,  449;  Charleston,  2  Peters,  449,  466. 

Dobbins   v.   Erie   County    Commis-  '  Spencer  v.  Merchant,  125,  U.  8. 

sioners,   16   Peters,  435,   455.     Sec  3i5,  355. 

Chapter  V.,  ante.  » McCray   v.   United   States,   195 

^Dobbins    v.    the    Erie    County  U.  S.  61. 

Commissioners,  16  Peters,  435,  447.  "  Nicol  v.  Amos,  173  U.  S.  515. 
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be  exercised  for  the  legitimate  purpose  of  levying  taxes  and 
collecting  the  same,  may  be  employed  to  that  end.^^ 

Such  being  the  right  of  taxation,  it  is  now  necessary  to  con- 
sider what  are  taxes.  "A  tax  is  understood  to  be  a  charge,  a 
pecuniary  burden,  for  tlie  support  of  Government/'"  "Taxes 
proper,  or  general  taxes,  proceed  upon  the  theoiy  that  the  exist- 
ence of  Government  is  a  necessity;  that  it  cannot  continue  with- 
out means  to  pay  its  expenses;  that  for  these  means  it  has  the 
right  to  compel  all  citizens  and  property  within  its  limits  to 
contribute;  and  that  for  such  contribution  it  renders  no  return 
of  special  benefit  to  any  property,  but  only  secures  to  the  citizen 
that  general  benefit  which  results  from  protection  to  his  person 
and  property  and  the  promotion  of  those  various  schemes  which 
have  for  their  object  the  welfare  of  all.  The  public  revenues 
are  a  portion  that  each  subject  gives  of  his  property  in  order  to 
secure  or  enjoy  the  remainder .^'^^  A  tax  is  to  be  distinguished 
from  a  toll;  a  tax  is  a  demand  of  sovereignty,  while  a  toll  is  a 
demand  of  proprietorship.^* 

Among  the  proper  subjects  of  taxation  by  the  United  States 
Government  are  manufactories,^''  banks,^*  occupations,^^  rail- 
roads,*® and  express  companies.*** 

Congress  has  power  to  impose  a  license  duty  on  those  who 
are  engaged  in  a  business  which  is  a  subject  of  police  regulation 
by  the  State,  as  in  the  ease  of  imposing  a  license  for  carrying 
on  the  business  of  a  retailer  in  liquors.-^  But  a  license  to  carry 
on  a  particular  business  under  an  Act  of  Congress  conveys  to 

"  United  States  v.  288  Packages  "  Bank  for  Saving  v.  Collector, 

of  Merry  World  Tobacco,  103  Fed.  3  Wallace,  495;   Central  National 

Bep.  455.  Bank  v.  United  States,  137*  U.  S. 

"United  States  v.  Baltimore  &  335,  355. 

Ohio  B.  R.  Co.,  17  Wallace,   322,  "Pacific  Insurance  Company  v. 

326.  Soule,  7  Wallace,  433,  445 ;  United 

"Illinois   Central    R.   R.   Co.    v.  States  v.  Cutting,  3  Wallace,  441, 

Decatur,  147  U.  S.  190,  198.  443. 

"  Case  of  State  Freight  Tax,  15  '» Little    Miami,    etc.,    R.    R.    v. 

Wallace,  232;  St.  Louis  v.  Western  United  States,  108  U.  S.  277. 

Union  Tel.  Co.,  148  U.  S.  92,  97.  ^»  Petzer  v.  Wood,  109  U.  S.  183. 

"United    States    v.    Singer,    15  "United     States     v.     Riley,     5 

Wallace,  111.  Blatchf.  204,  27  Fed.  Cas.  16,  164. 
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the  licensee  no  authority  to  carry  on  the  licensed  business  within 
a  State." 
§  138.    Restrictions  Upon  the  Power  of  Taxation. — The 

Constitution  places  three  restrictions  on  the  general  power  of  tax- 
ation granted  to  the  United  States  Government,  as  follows: 

"But  all  duties,  imposts,  and  excises,  sliall  be  uniform  through- 
out the  United  States.'' 

"No  capitation,  or  other  direct  tax,  shall  be  laid,  unless  in 
proportion  to  the  census  or  enumeration  hereinbefore  directed 
to  be  taken." 

"No  tax  or  duty  shall  be  hiid  on  articles  exported  from  any 
State." 

The  first  two  restrictions  arc  taken  up  together  in  the  next 
section. 

The  prohibition  again:^t  export  duties  was  inserted  into  tljc 
Constitution  as  a  part  of  the  third  great  couipromise  in  tlie 
Constitutional  Convention  and  was  a  concession  to  the  South. 
This  proliibition  of  any  duties  on  export  is  absolute;  but  the 
proper  fees  accruing  in  tlie  due  administration  of  the  laws  and 
regulations  necessary  to  be  observed  to  protect  the  government 
from  imposition  and  fraud  likely  to  be  connnitted  under  pre- 
tense of  exportation  are  in  no  sense  a  duty  of  exportation,  nor 
is  the  charge  for  stamps  required  to  be  placed  on  packages  of 
manufactured  tobacco  intrndrd  for  exportation  a  duty  of  exports 
within  the  meaning  of  thi<  j)ro]iihition/--  This  prohibition  does 
not  proliibit  export  duties  in  the  colonies  of  tlie  Unite<l  States. 

Taxes  can  only  be  laid  aiul  collected  for  the  puri)oses  of  pay- 
ing the  debts  and  providing  for  the  common  defense  an<l  gen- 
eral welfare  of  the  United  States.  It  therefore  follows  that 
all  appropriations  of  money  for  other  purposes  are  invalid. 
Under  this  principle,  the  Act  of  Congress  authorizing  the  issue 
of  licenses  to  ju'odure  sugar,  and  for  the  payment  of  a  bounty 
to  the  producers  of  sugar  from  beets,  sorghum,  or  sugar  cane 
grown  in  the  Ignited  States,  or  from  maple  sap  produced  within 
the  United  States,  was  held  to  be  unconstitutional,  as  such  boun- 

*' License  Tax  Casos,  5  Wallace,  -Pace  v.  Bur^oss,  92  U,  S.  372; 

462,  480;  Pervcar  v.  Cominon-  Turpin  v.  Burgess,  117  U.  S.  504. 
wealth,  5  Wallace,  475,  478.  Sec  also  Sec.  172. 
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ties  must  necessarily  come  out  of  the  revenue  raised  by  general 
taxation.^' 

§  139.    Direct  and  Indirect  Tsjces. — The  general  division 

of  taxes  is  into  direct  and  indirect ;  all  taxes  fall  under  one  of 
these  two  heads.  The  Constitution  grants  to  Congress  power  to 
lay  and  collect  both  direct  and  indirect  taxes;  restrictions,  how- 
ever, are  placed  upon  the  method  of  levying  both  direct  and  indi- 
rect taxes;  all  indirect  taxes  must  be  uniform  and  all  direct  taxes 
must  be  apportioned.^* 

The  question  as  to  the  proper  distinction  to  be  observed  in 
determining  whether  a  tax  is  a  direct  or  indirect  one,  has 
proved  one  of  the  most  difficult  questions  which  the  Supreme 
Court  has  ever  been  called  upon  to  decide. 

The  first  of  the  long  series  of  decisions  on  this  distinction  be- 
tween direct  and  indirect  taxes  was  that  of  Hylton  v.  the  United 
States,"  decided  in  1796.  The  question  before  the  Court  on  this 
occasion  was  whether  or  not  the  law  of  Congress  of  the  5th  of 
June,  1794^^,  entitled,  "An  act  to  lay  duties  upon  carriages  for 
the  conveyance  of  persons.''  was  unconstitutional  and  void.  On 
behalf  of  the  appellant  Hylton  it  was  urged  that  the  tax  on  car- 
riages was  a  direct  tax  and  therefore  sliould  have  been  appor- 
tioned among  the  several  States  according  to  tlieir  population 
under  the  last  census.  As  the  law  in  question  was  not  laid  in 
accordance  with  the  rule  of  apj)ortionnient  prescribed  in  the  case 
of  direct  taxes,  but  in  accordance  witli  tlie  rule  of  uniformity  laid 
down  by  the  Constitution  for  duties,  imposts  and  excises,  it  was 
contended  that  the  law  was  thus  rendered  void  and  unconstitu- 
tional. Alexander  Hamilton  appeared  among  the  lawyers  for  the 
government.  The  Supreme  Court  upheld  tlie  constitutionality  of 
the  law;  their  decision,  rendered  by  Judge  Chase,  in  part  being  as 
follows:  "The  Constitution  evidently  contemplated  no  taxes  as 
direct  taxes,  but  only  such  as  Congress  could  lay  in  proportion 
to  the  census.  The  rule  of  apportionment  is  only  to  be  adopted 
in  such  cases  where  it  can  reasonably  apply,  and  the  subject 
taxed  must  ever  determine  the  application  of  the  rule.''     "All 

"United  States  v.  Carlisle,  App.  "3  Dallas,  171. 

Cas.    (D.   C.)    143. 

"  See  last  section.  =°  U.  S.  Stat,  at  largo,  373. 
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taxes  on  expense  or  consumption  are  direct  taxes.  A  tax  on 
carriages  is  of  this  kind,  and  of  course  is  not  a  direct  tax. 
Indirect  taxes  are  circuitous  modes  of  reaching  the  revenues 
of  individuals  who  generally  live  according  to  their  income. 
In  many  cases  of  this  nature  the  individual  may  be  said  to  tax 
himself.  1  shall  ck)so  this  discourse  witli  reading  a  passage  or 
two  from  Smith's  Wealth  of  Nations: 

*^  *The  impossibility  of  taxing  people  in  proportion  to  their 
revenue  by  any  capitation  seems  to  have  occa,sioned  the  inven- 
tion of  taxes  upon  consumable  commodities.  The  State  not 
knowing  how  to  tax  directly  and  proportionably  the  revenue  of 
its  subject,  endeavors  to  tax  it  indirectly  by  taking  their  expense, 
which  is  supposed  in  most  cases  will  be  nearly  in  proportion  to 
their  revenue.  Their  expense  is  taxed  by  taking  the  consumable 
commodities  upon  which  it  is  laid  out.'     Vol.  111.,  p.  331. 

*•  'Consumable  commodities,  whether  necessaries  or  luxuries, 
nu\v  be  taxed  in  two  ditrerent  ways;  the  consumer  may  either 
pay  an  annual  sum  on  account  of  his  using  or  consuming  goods 
of  a  certain  kind,  or  tlie  goods  may  be  taxed  while  they  remain 
in  the  hands  of  the  dealer,  and  before  they  are  delivered  to  the 
c(msumer.  The  consumable  goods,  which  last  a  considerable 
time  Ix^fore  they  are  consumed  together,  are  most  properly 
taxed  in  the  one  way;  tliose  of  which  the  consumption  is  imme- 
diate, or  more  speedy,  in  the  other:  the  coach  tax  and  plate  tax 
are  examples  of  the  former  method  of  imposing;  the  greater 
part  of  the  other  duties  of  excise  and  customs,  of  the  latter." 
Vol.  ITT.,  p.  311. 

'*I  am,  therefore,  of  opinion  that  the  judgment  rendered  in 
the  Circuit  Court  of  ^'irginia  ouglit  to  he  atlirmed." 

This  (jucstion  was  also  one  of  the  ])oints  at  issue  in  the  case 
of  W'azie  Bank  v.  Fenno,^"  wliich  settled  the  ri.uht  of  the  Ignited 
States  to  tax  the  notes  issued  by  State  banks. 

After  a  discussion  of  the  dtni'ision  in  Ilylton  v.  the  United 
States,  tlie  (Vnirt  held  : 

"Mt  may  he  safely  assumed,  therefore,  as  the  unanimous  judg- 
ment of  the  Court,  that  a  tax  on  enrriages  is  not  a  direct  tax. 

^8  Wallace,  533. 
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And  it  may  be  further  taken  as  established  upon  the  testimony 
of  Paterson,  tliat  the  words  direct  taxes,  as  used  in  the  Consti- 
tution, comprehend  only  capitation  taxes,  and  taxes  on  land, 
and  perliaps  taxes  on  personal  property  by  giving  valuation  and 
assessment  of  tlie  various  descriptions  possessed  within  the 
several  States. 

"It  follows  necessarily  that  the  power  to  tax  without  appor- 
tionment extends  to  all  otlier  subjects.  Taxes  upon  other 
objects  are  included  under  the  head  of  taxes  not  direct,  duties, 
imposts,  and  excises,  and  must  be  laid  and  collected  by  the  rule 
of  uniformity.  The  tax  under  consideration  is  a  tax  on  bank 
circulation,  and  may  very  well  be  classed  under  the  head  of 
duties.  Certainly  it  is  not,  in  the  sense  of  the  Constitution,  a 
direct  tax.  It  may  be  said  to  come  within  the  same  category  of 
taxation  as  the  tax  on  incomes  of  insurance  companies,  which 
the  Court,  at  the  last  term,  in  the  case  of  Pacific  Insurance 
Co.  V.  Soule  (7  Wallace,  434),  held  not  to  be  a  direct  tax." 

The  last  aspect  of  tliis  question  which  has  engaged  the  atten- 
tion of  our  Courts  has  been  that  as  to  the  nature  of  an  income 
tax.  In  Springer  v.  United  States,^^  Judge  Swayne  in  deliver- 
ing the  opinion  of  the  Court  said :  "The  central  and  con- 
trolling question  in  this  case  is  whether  the  tax  which  was  levied 
on  the  income,  gains,  and  profits  of  the  plaintiff  in  error,  as  set 
forth  in  the  record,  and  by  protended  virtue  of  the  Acts  of  Con- 
gress and  parts  of  Acts  tlierein  mentioned,  is  a  direct  tax.  If 
it  was  not  having  lx?en  laid  according  to  the  requirements  of  the 
Constitution,  it  must  be  admitted  that  the  laws  imposing  it, 
and  the  proceedings  taken  under  them  by  the  assessor  and  col- 
lector for  its  imposition  and  collection  were  void. 

"Our  conclusions  are  that  direct  taxes,  within  the  meaning 
of  the  Constitution,  are  only  capitation  taxes,  as  expressed  in 
that  instrument,  and  taxes  on  real  estate ;  and  that  the  tax  of 
which  the  plaintiff  in  error  complains  is  within  the  category  of 
an  excise  or  duty.'' 

In  1895  the  constitutionality  of  the  income  tax  provisions  of 
the  Act  of  August  15,  1804,  was  twice  argued  before  the  Supreme 

»*  102  U.  S.  586. 
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Court.  On  April  8,  1895,  the  Court,  one  Justice  being  absent, 
decided  in  the  cases  of  Pollock  v.  Farmers  Loan  &  Trust  Com- 
pany, and  Hyde  v.  Continental  Trust  Company  i^** 

"A  tax  on  the  rents  or  income  of  real  estate  is  a  direct  tax, 
within  the  meaning  of  the  term  as  used  in  the  Constitution  of 
the  United  States. 

"A  tax  upon  income  derived  from  the  interest  of  bonds  issued 
by  a  municipal  corporation  is  a  tax  upon  the  power  of  the  State 
and  its  instrumentalities  to  borrow  money  and  is  frequently 
repugnant  to  the  Constitution  of  the  United  States.  Upon 
each  of  the  other  questions  argued  at  bar,  to-wit : 

1.  Whether  the  void  provision  as  to  rent  and  income  invali- 
dates the  whole  act?  2.  Whether  as  to  the  income  from  per- 
sonal property  as  such,  the  act  is  unconstitutional,  as  layinp- 
direct  taxes?  3.  Whether  any  part  of  the  tax,  if  not  consid 
ered  as  a  direct  tax,  is  invalid  for  want  of  uniformity  on  either 
of  the  grounds  suggested?  TJie  justices  who  heard  the  argu- 
ment were  equally  divided,  and,  therefore,  no  opinion  is 
expressed." 

Upon  a  second  hearing^''  Jield  before  a  full  Court,  the  entire 
law  was  declared  unconstitutional  on  May  20.  1895.  Mr.  Chief 
Justice  Fuller  delivered  the  opinion  of  the  Court.  "As  heretofore 
stated  the  Constitution  divided  Federal  taxation  into  two  great 
classes,  the  class  of  direct  taxes  and  the  class  of  duties,  imposts, 
and  excises,  and  prescribed  two  rules  which  qvalified  the  grant 
of  power  as  to  each  class. 

"The  power  to  lay  direct  taxes,  apportioned  among  tlic  several 
States  in  proportion  to  their  representation  in  the  popular 
branch  of  Congress,  a  representation  based  on  population  as 
ascertained  by  the  census,  was  plenary  and  absolute,  but  to  lay 
direct  taxes  witliout  apportionment  was  forbidden.  The  power 
to  lay  duties,  imposts,  and  excises  was  subject  to  the  qualifica- 
tion that  the  imposition  must  be  uniform  throughout  the  United 
States.  Our  previous  decision  was  confined  to  the  consideration 
of  the  validity  of  the  tax  on  tlic  income  from  real  estate  and 
on  the  income  from  municipal  bonds.  Tlie  question  thus  lim- 
ited, was  whether  such  taxation  was  direct  or  not,  in  the  mean- 

=•  157  U.  S.  586.  -^158  U.  S.  601. 
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ing  of  the  Constitution,  and  the  Court  went  no  further  as  to  the 
tax  on  the  incomes  from  real  estate  than  to  hold  that  it  fell 
within  the  same  class  as  the  source  whence  the  income  was 
derived,  that  is,  that  the  tax  upon  the  realty  and  a  tax  upon  the 
receipts  therefrom  were  alike  direct;  while  as  to  the  income 
from  municipal  bonds,  that  could  not  be  taxed,  because  of  want 
of  power  to  tax  the  source,  and  no  reference  was  made  to  the 
nature  of  the  tax  being  direct  or  indirect. 

"We  are  now  permitted  to  broaden  the  field  of  inquiry  and 
determine  to  which  of  tlic  two  great  classes  a  tax  upon  a  per- 
son's entire  income,  whether  derived  from  rents  or  products  or 
otherwise,  of  real  estate,  or  from  bonds,  stocks  or  other  forms 
of  personal  property,  belong ;  and  we  are  unable  to  conclude  tliat 
the  enforced  subtraction  from  the  yield  of  all  the  owner's  real 
or  personal  property,  in  tlie  manner  prescribed,  is  so  dilferent 
from  the  tax  upon  the  property  itself  that  it  is  not  a  direct 
but  an  indirect  tax  in  the  meaning  of  the  Constitution. 

"Whatever  the  speculative  views  of  political  economists  or 
revenue  reformers  may  be,  can  it  be  properly  held  that  the  Con- 
stitution, taken  in  its  plain  and  obvious  «5en«o,  and  with  duo 
regard  to  the  circumstances  attending  the  formation  of  the  gov- 
ernment, authorize  a  general  unapportioned  tax  on  the  products 
of  the  farm  and  the  rents  of  real  rsiate,  nltJioiigli  imposed  merely 
because  of  ownership  and  witli  no  ])ossiblc  means  of  escape  from 
payment,  as  belonging  to  a  totally  diireront  class  from  that  which 
includes  the  property  from  whcnre  tlio  income  proceeds? 

"There  can  be  only  one  answer,  unless  the  constitutional  re- 
striction is  to  be  treated  as  utterly  illusory  and  futile,  and  the 
object  of  its  frainers  defeated.  We  find  it  ini])ossible  to  hold 
that  a  fundamental  requisition,  deemed  so  important  as  to  be 
enforced  by  two  provisions,  one  allirniative  and  one  negative, 
can  be  refined  away  by  forced  distinctions  between  that  which 
gives  value  to  property  and  the  properly  itself. 

"Nor  can  we  conceive  any  ground  why  the  same  reasoning 
^does  not  apply  to  capital  in  personalty  held  for  the  purpose  of 
income  or  ordinarily  yielding  income,  and  to  the  income  there- 
from. All  the  real  estate  of  the  country  and  all  its  invested 
personal  property,  are  open  to  the  direct  operation  of  the  taxing 
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power  if  an  apportionment  be  made  according  to  the  Constitu- 
tion. The  Constitution  does  not  say  that  no  direct  tax  shall  be 
laid  by  apportionment  on  any  other  property  than  land;  on  the 
contrary^  it  forbids  all  unapportioned  direct  taxes ;  and  we  know 
of  no  warrant  for  excepting  personal  property  from  the  exercise 
of  the  power^  or  any  reason  why  any  apportioned  direct  tax 
cannot  be  laid  and  assessed,  as  Mr.  Gallatin  said  in  his  report 
when  Secretary  of  the  Treasury  in  1812,  *Upon  the  same  objects 
of  taxation  on  which  the  direct  taxes  levied  under  the  authority 
of  the  State  are  laid  and  assessed.^ 

"The  power  to  tax  real  and  personal  property  and  the  income 
from  both,  there  being  an  apportionment,  is  conceded ;  that  puch 
a  tax  is  a  direct  tax  in  the  meaning  of  the  Constitution  cannot 
be  successfully  denied ;  and  yet,  we  are  thus  invited  to  hesitate 
in  the  enforcement  of  the  mandate  of  the  Constitution  which 
prohibits  Congress  from  laying  a  direct  tax  on  the  revenue  from 
property  of  the  citizen  without  regard  to  State  lines,  and  in 
such  manner  that  the  States  cannot  intervene  by  payment  in 
regulation  of  their  own  resources,  lest  a  government  of  dele- 
gated powers  should  be  found  to  be,  not  less  powerful,  but  less 
absolute,  than  the  imagination  of  the  advocate  had  supposed. 

"First  Our  conclusions  may,  therefore,  be  summed  up  as 
follows : 

'^e  adhere  to  the  opinion  already  announced,  that,  taxes  on 
real  estate  being  indisputably  direct  taxes,  taxes  on  the  rents  or 
incomes  of  real  estate  are  equally  direct  taxes. 

"Second,  We  are  of  opinion  that  taxes  on  personal  property, 
or  the  income  of  personal  property,  are  likewise  direct  taxes. 

"Third.  The  tax  imposed,  by  sections  twenty-seven  to  thirty- 
seven,  inclusive,  of  the  Act  of  1894,  so  far  as  it  falls  on  the 
income  of  real  estate  and  of  personal  property,  being  a  direct 
tax  within  the  meaning  of  the  Constitution,  and  therefore  un- 
constitutional and  void,  because  not  apportioned  according  to 
representation,  all  those  sections,  constituting  one  entire  scheme 
of  taxation,  are  necessarily  invalid." 

The  constitutionality  of  the  war  revenue  tax  on  legacies  and 
inheritances  was  sustained  by  the  Supreme  Court  of  the  United 
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States  in  Knowlton  v.  Moore.'^  The  Court  holds  that  the  uni- 
formity required  by  the  United  States  Constitution  is  merely  a 
geographical  uniformity,  requiring  the  same  plan  and  method 
throughout  the  United  States,  and  not  an  intrinsic  uniformity 
relating  to  the  inherent  character  of  the  tax  as  respects  its 
operation  on  individuals.  The  contention  that  the  tax  was  a 
direct  tax  whicli  must  be  apportioned  was  not  sustained  because 
it  was  held  that  the  tax  was  in  its  nature  a  duty  or  excise  as 
distinguished  from  a  tax  on  property.  The  progressive  rate 
feature  of  the  statute,  by  which  the  rates  were  graded  in  accord- 
ance with  the  amounts  of  the  legacies  or  distributive  shares,  or 
progressively  increased  as  those  amounts  increase,  was  also 
sustained. 

This  last  decision  of  the  Court  on  the  legality  of  the  tax  on 
legacies  and  inheritances  completes  a  series  of  decisions  which 
apparently  cover  practically  the  whole  field  of  litigation  which 
is  likely  to  arise  on  the  construction  of  this  clause.  As  a  sum- 
mary of  all  the  decisions  the  law,  as  it  now  stands,  is  that  a  tax 
on  consumable  commodities  is  not  a  direct  tax  (Hylton  v.  the 
United  States) ;  a  tax  on  legacies  an  inheritance  is  not  a  direct  tax 
(Knowlton  v.  Moors)  ;  a  succession  tax  is  not  a  direct  tax  (Schley 
V.  Rew)  \  a  tax  on  the  income  of  an  insurance  company  is  not  a  di- 
rect tax  (Soule  v.  Pacific  Insurance  Company)  ;  a  tax  on  the  note 
circulation  of  a  State  bank  is  not  a  direct  tax  (Veazie  Bank  v. 
Fenno) ;  while  a  general  income  tax  is  a  direct  tax  and  is  there- 
fore, if  not  apportioned,  unconstitutional  as  opposed  to  this 
fourth  clause  of  the  ninth  section  of  the  first  article  (Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  and  Hyde  v.  Continental  Trust 
Company).  It  is  probable  that  all  of  iheso  cases  may  be  taken 
as  finally  settling  the  law  on  tlie  point  which  they  undertake 
to  decide  with  the  exception  of  the  last  one.  In  view  of  the  fact 
that  Pollock  V.  Farmers'  Loan  &  Tnist  Co.  was  only  decided  by 
the  Supreme  Court  by  a  vote  of  five  to  four  on  the  second  hear- 
ing (the  judges  being  equally  divided  in  opinion  on  the  first 
hearing)  and  that  it  is  directly  opposed  to  the  decision  of  the 
Supreme  Court  in  Springer  v.  the  United  States,  and  to  the 
reasoning  of  the  Court   in  the  famous  case  of  Hylton  v.   the 

•*  178  U.  S.  41. 
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United  States,  the  constitutionality  of  a  uniform  income  tax 
may  still  be  held  to  be  an  open  question.  An  important  point 
in  this  recent  decision  of  Knowlton  v.  Moore  is  that  the  reason- 
ing of  the  Court  and  their  apparent  general  conception  of  the 
meaning  of  this  clause  of  the  Constitution  agrees  much  more 
nearly  with  that  of  the  Court  in  the  earlier  cases,  than  with  that 
in  Pollock  V.  Farmers'  Loan  &  Trust  Company. 

§  140.  Collateral  powers  implied  from  the  power  of  tax- 
ation.— In  the  exercise  of  its  power  of  taxation  the  United 
States  may  authorize  the  building  of  custom  houses,  employ- 
ment of  revenue  cutters,  appointment  of  revenue  collectors  and 
other  officials,  and  pass  all  other  acts  necessary  for  the  full 
exercise  of  this  power  of  taxation. ^^ 

§  HI.  The  power  to  borrow  money. — Clause  2 :  (The  Con- 
gress shall  have  power)  "To  borrow  money  on  the  credit  of  the 
United  States."  This  power  to  borrow  money  was  one  which 
had  been  given  to  Congress  to  the  fullest  extent  by  the  Articles 
of  Confederation,  and  the  same  complete  power  to  incur  indebted- 
ness was  given  to  the  new  Congress  by  the  Constitution.  Congress 
was  given  the  power  not  only  to  borrow  money  directly,  but  also 
to  assume  indebtedness  already  contracted  by  others,  as  was  done 
by  the  first  Congress  when  it  assumed  the  debts  of  the  different 
States  contracted  during  the  Eevolutionary  war.^^  The  Consti- 
tution contains  two  pledges  in  relation  to  the  payment  of  the 
public  debt. 

Article  VT.  provided  that  ''all  debts,  contracts  and  engage- 
ments entered  into  before  the  adoption  of  the  Constitution  shall 
be  as  valid  against  the  United  States  under  this  Constitution  as 
under  the  Confederation.'' 

The  Fourteenth  Amendment  declares  that:  "The  validity  of 
the  public  debt  of  the  United  States,  authorized  by  law,  includ- 
ing debts  incurred  for  payment  of  pensions  and  bounties  for 
services   in   sup{)ressiriir   insurrection    or  rebellion   shall   not  be 

•'-United    States    v.    Khodes,     1  "trade''  put  through  Congress  by 

Cobb.  XJ.  S.  49,  Federal  Cases,  16,  Alexander    Hamilton,    one    of    the 

151.  provisions  of  which  was  the  loca- 

"  The  assumption  of  these  debts  tion  of  the  capitol  of  the  United 

was     the     result     of     a     so-called  States  at  its  present  site. 
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questioned.  But  neither  the  United  States  nor  any  State  shall 
assume  or  pay  any  debt  or  obligation  incurred  in  aid  of  insur- 
rection or  rebellion  against  the  United  States,  or  any  claim  for 
the  loss  or  emancipation  of  any  slave,  but  all  such  debts,  obliga- 
tions and  claims  shall  be  held  illegal  and  void/' 

Obligations  and  debts  due  by  the  United  States  cannot  be 
taxed  by  the  States.^*  The  necessity  for  this  is  obvious ;  if  the 
States  could  tax  the  bonds  of  the  United  States,  hostile  action  on 
the  part  of  any  State  could  hinder,  or  even  absolutely  prevent, 
the  sale  of  such  bonds  to  its  citizens.  Under  the  most  favorable 
circumstances  a  power  residing  in  the  States  to  tax  United 
States  securities  would  always  hamper  the  United  States  in  dis- 
posing of  them  and  would  affect  tlie  price  at  wliich  they  could 
be  sold. 

In  the  decision  in  Weston  et  al.  v.  the  City  Council  of  Charles- 
ton, Chief  Justice  Marshall  said  in  part:  "The  Court  in  that 
case  (i.  e.,  in  McCuUoch  v.  the  State  of  Maryland)  held  that  the 
States  have  no  power  by  taxation,  or  otherwise,  to  retard,  impede, 
burden,  or  in  any  manner  control  the  operation  of  the  Consti- 
tutional laws  enacted  by  Congress,  to  carry  into  execution  the 
powers  vested  in  the  general  government. 

'^e  retain  the  opinion  wliich  was  then  expressed.  A  contract 
made  by  the  Government  in  tlie  exercise  of  its  power,  to  borrow 
money  on  the  credit  of  the  United  States,  is  undoubtedly  inde- 
pendent of  the  will  of  any  State  in  which  the  individual  who 
lends  may  reside,  and  is  undoubtedly  an  operation  essential  to 
the  important  objects  for  which  the  Government  was  created. 
It  ought,  therefore,  on  the  principles  settled  in  the  case  of 
McCulloch  V.  the  State  of  Maryland,  to  be  exempt  from  State 
taxation,  and  consequently  from  being  taxed  by  corporations 
deriving  their  power  from  the  States. 

"It  is  admitted  that  the  power  of  the  Government  to  borrow 
money  cannot  be  directly  opposed  and  that  any  law  directly 
obstructing  its  operation  would  be  void;  but  a  distinction  is 
taken  between  this  direct  opposition  and  those  measures  which 
may  consequently  affect  it;  that  is,  that  a  law  prohibiting  loans 

••Weston  V.  City  of  Charleston,    2  Peters,  449. 
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to  the  United  States  i^ould  be  void,  but  a  tax  on  them  to  any 
amount  is  allowable. 

'It  is,  we  think,  impossible  not  to  perceive  the  intimate  con- 
nection which  exists  between  these  two  modes  of  acting  on  the 
subject. 

"It  is  not  the  want  of  original  power  in  an  independent  sov- 
ereign state,  to  prohibit  loans  to  a  foreign  government,  which 
restrains  the  legislative  from  direct  opposition  to  those  made 
by  the  United  States.  The  restraint  is  imposed  by  our  Consti- 
tution. The  American  people  have  conferred  the  power  of  bor- 
rowing money  on  their  Government,  and  by  making  that  Gov- 
ernment supreme,  have  shielded  its  action,  in  the  exercise  of 
this  power,  from  the  action  of  thB  local  government.  The  grant 
of  the  power  is  incompatible  with  a  restraining  or  controlling 
power,  and  the  declaration  of  supremacy  is  a  declaration  that  no 
such  restraining  or  controlling  power  shall  be  exercised. 

'The  right  to  tax  the  contract  to  any  extent,  when  made,  must 
operate  upon  the  power  to  borrow  money  before  it  is  exercised, 
and  have  a  sensible  influence  on  the  contract.  The  extent  of 
this  influence  depends  on  the  will  of  the  distinct  government. 
To  any  extent,  however  inconsiderate,  it  is  a  burden  on  the 
operation  of  the  Government.  It  may  be  carried  to  an  extent 
which  shall  arrest  them  entirely.  The  tax  on  Government  stock 
is  thought  by  this  Court  to  be  a  tax  on  the  contract,  a  tax  on 
the  power  to  borrow  money  on  the  credit  of  the  United  States, 
and  consequently  to  be  repugnant  to  the  Constitution.*'"* 

If  the  capital  stock  of  a  corporation  is  made  up  of  United 
States  bonds  or  other  securities,  it  is  exempt  from  taxation.** 
United  States  notes  are  also  exempt  from  taxation  by  either 
States  or  municipalities."^  Franchises  of  corporations,  which 
have  invested  in  Government  securities,  are  not  exempt  from 

"  See  also  Society  for  Savings  v.  v.  Commissioners  of  Texas,  2  Wal- 

Goite,  6  Wallace,  594;   Hamilton  lace,  200;  same  v.  same,  2  Black, 

Mfg.  Co.  V.  Massachusetts,  6  Wal-  620;     First    National    Bank     of 
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^Provident  Institution  for  Sav-  353. 
ings  in  Boston  v.  Massachusetts,  6  •'Bank  v.   Supervisors,   7   Wal- 
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taxation;^*  nor  are  shares  of  stockholders  in  national  banks.^*^ 
Such  stock,  however,  cannot  be  taxed  at  a  higher  rate  than  is 
imposed  upon  the  shares  of  any  bank  organized  under  the  au- 
thority of  the  State  levying  the  tax,  nor  at  a  higher  rate  than 
is  assessed  upon  other  moneyed  capital,  and  such  tax  can  only 
be  laid  under  authority  of  State  in  which  the  bank  taxed  is 
located.*^ 

§  142.  The  legal  tender  cases. — The  question  as  to 
whether  Congress  has  the  power  to  borrow  money  indirectly 
by  making  paper  money  issued  by  the  United  States  legal 
tender,  has  proved  one  of  the  most  difficult  ones  presented 
to  the  courts  of  the  United  States. 

This  point  was  one  left  open  by  tlic  framcrs  of  our  Constitu- 
tion. The  first  draft  of  the  Constitution  (as  reported  by  the 
Committee  of  Detail,  August  6,  1787)  contained  among  the 
powers  granted  to  Congress,  the  power  *  *  *  "To  borrow 
money,  and  emit  bills  on  the  credit  of  the  United  States.''  Ten 
days  later  the  convention  struck  out  the  words  ^ind  emit  bills' 
by  a  vote  of  nine  States  to  two  ;*^  but  did  not  expressly  prohibit 
to  the  United  States  Government  tlie  power  to  emit  such  bills 
as  they  had  prohibited  this  power  to  the  State  government. 
The  matter  was  thus  left  in  such  a  position  that  the  United 
States  was  neither  given  nor  denied  the  right  to  emit  bills  of 
credits.  Neither  did  the  Constitution  prohibit  the  United  States 
Government,  as  they  did  prohibit  the  State  governments,  from 
making  anything  but  gold  and  silver  coin  a  tender  in  payment 
of  debts.  The  whole  question  was  left  open  to  be  settled  by  the 
course  of  events. 

The  subject  was  finally  brought  up  for  settlement  by  the  laws 
passed  during  the  Civil  War  period  by  the  United  States  (xov- 
ernment,  making  the  paper  currency  issued  by  the  United  States 

"Society   for   Savings   v.   Coite,  *"  Bradley  v.  Illinois,  4  Wallace, 

6  Wallace,  594.  459. 

*^  New      IIamf)shire,      Masaachu- 

*Van  Allen  v.  the  Assessors,  3  setts,     Connecticut,     Pennsylvania, 

Wallace,  573;  Lionberger  v.  Rouse,  Delaware,    Virginia,    North    Caro- 
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a  legal  tender  in  pay  of  debts,  including  debts  due  at  the  time 
of  the  passage  of  the  law.  In  the  earlier  eases  which  came  before 
the  Supreme  Court*^  tenders  had  been  made  in  paper  currency 
for  debts  wliich  according  to  the  terms  of  their  contracts  were 
payable  in  gold  or  silver  coin  or  "in  specie." 

In  these  cases  it  was  held  that  the  tenders  were  not  sufficient 
as  the  contracts  expressly  stated  in  what  kind  of  money  pay- 
ment should  be  made.  Mr.  Justice  Miller  dissented  from  all 
these  opinions,  holding  that  it  was  the  intention  of  Congress  to 
make  the  notes  of  the  United  States  a  legal  tender  for  all  pri- 
vate debts,  without  regard  to  the  intention  of  the  parties  to  the 
contract. 

Tlie  constitutionality  of  these  Acts  with  regard  to  general 
debts  was  passed  upon  in  the  cases  of  Hepburn  v.  Griswold,*^ 
Knox  V.  Lee,  and  Parker  v.  Davis,**  commonly  referred  to  as  the 
liCgal  Tender  Cases,  and  in  Julliard  v.  Greenman.*^. 

In  the  case  of  Hepburn  v.  Griswold  the  contract  on  which  the 
debt  was  due  antedated  the  passage  of  the  Act  making  the  paper 
currency  a  legal  tender  in  payment  of  debts.  The  decision  in 
this  case  was  against  the  constitutionality  of  this  Act.  Mr.  Chief 
JlI^tice  Chase,  wlio  delivered  the  opinion  of  the  Court,  took  as 
the  rule  for  determining  whether  an  Act  of  Congress  could  be 
supported  as  an  exercise  of  implied  power,  the  statement  laid 
down  by  Chief  Justice  Marshall  in  :McCulloch  v.  the  State  of 
.Maryland,  '^I^et  the  end  be  legitimate,  let  it  Ik?  within  the  scope 
(»f  the  Constitution,  and  all  means  which  are  appropriate,  whicli 
;ire  |)lainly  ada])ted  to  that  end,  which  are  not  prohibited,  but 
consistent  with  the  spirit  and  letter  of  the  Constitution,  are  con- 
stitutional." Chief  Justice  Chase  then  proceeded  to  argue  for 
a  distinction  between  those  acts  which  were  "appropriate''  for 
carrying  a  granted  power  into  execution  and  those  which  might 
in  some  slight  degree  ])romote  an  end  within  the  scope  of  a 
general  ])o\ver.  To  include  the  latter  within  the  implied  power 
of  Congress  would,  he  argued,  be  dangerous. 

*'    Bronson  v.  Ko.les,  7  Wnllaco,  "'8  Wallace,  603,  605. 
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"It  would  convert  the  Government  which  the  people  ordained 
as  a  government  of  limited  powers  into  a  government  of  unlim- 
ited powers.  It  would  confuse  the  boundaries  which  separate 
the  Executive  and  Judicial  from  the  Legislative  authority.  It 
would  obliterate  every  criterion  which  this  Court,  speaking 
through  the  venerated  Chief  Justice  in  the  case  already  cited, 
established  for  the  determination  of  the  question  whether  legis- 
lative acts  are  constitutional  or  unconstitutional.  We  are  unable 
to  persuade  ourselves  that  an  expedient  of  this  sort  is  an  appro- 
priate and  plainly  adapted  means  for  the  execution  of  the  power 
to  declare  and  carry  on  war.  If  it  adds  nothing  to  the  utility 
of  the  notes,  it  cannot  be  upheld,  as  a  means  to  end  in  further- 
ance of  which  the  notes  are  issued.  Nor  can  it,  in  our  judg- 
ment, be  upheld  as  such  if,  while  facilitating  in  some  degree  the 
circulation  of  the  notes,  it  debases  and  injures  tlie  currency  in 
its  proper  use  to  a  much  greater  degree. 

"But  there  is  another  view  which  seems  to  us  decisive,  to 
whatever  express  power  the  supposed  implied  power  in  question 
may  be  referred.  In  the  rule  stated  by  Chief  Justice  Marshall, 
the  words  appropriate,  plainly  adapted,  really  calculated,  are 
qualified  by  tlie  limitations  that  the  means  must  be  not  pro- 
hibited, but  consistent  with  the  letter  and  spirit  of  the  Consti- 
tution. Nothing  so  prohibited  or  inconsistent  can  be  regarded 
as  appropriate,  or  plainly  adapted,  or  really  calculated  means  to 
any  end. 

"T^et  us  inquire  then,  first,  whether  making  bills  of  credit  a 
legal  tender  to  the  extent  indicated  is  consistent  with  tlie  spirit 
of  the  Constitution.  Among  the  great  cardinal  principles  of 
that  instrument  no  one  is  more  conspicuous  or  more  venerable 
than  the  establishment  of  justice.  And  what  was  intended  by 
the  establishment  of  justice  in  the  minds  of  the  people  who 
ordained  it,  is,  happily,  not  a  matter  of  disputation.  Tt  is  not 
left  to  inference  nor  conjecture,  especially  in  its  relations  to  con- 
tracts. It  is  then  argued  that,  although  there  is  no  express  pro- 
Iiibition  to  the  United  States,  as  there  is  to  the  States,  to  pass 
laws  impairing  the  obligations  of  contracts,  still  l)y  the  .general 
force  and  tenor  of  the  Constitution  tliey  are  prohibited  from 
passing  any  such  laws,  except  such  as  only  impair  them  inci- 
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dentally.  The  Legal  Tender  Act  is  held  to  impair  the  obliga- 
tion of  contracts  and  also  to  be  in  violation  of  the  Fifth  Amend- 
ment, which  provides  that,  'No  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  shall  pri- 
vate property  be  taken  for  public  use  without  just  compensa- 
tion.' '' 

Mr.  Justice  Miller  delivered  a  dissenting  opinion,  in  which 
Justices  Swayne  and  Davis  concurred. 

At  the  time  of  the  argument  and  decision  in  Hepburn  v. 
Griswold,  there  were  two  vacancies  in  the  Supreme  Court.  These 
two  vacancies  were  filled  upon  the  7th  of  February,  1870,  the 
8ame  day  upon  which  the  decision  of  the  Court  in  Hepburn  v. 
Griswold  was  rendered.  This  same  question  as  to  the  constitu- 
tionality of  the  Legal  Tender  Acts  came  up  again  before  the 
Supreme  Court,  with  its  increased  membership,  the  following 
year  in  the  cases  of  Knox  v.  Lee  and  Parker  v.  Davis.** 

The  result  in  these  cases  was  a  reversal  of  the  decision  in 
Hepburn  v.  (Jriswold  and  a  decision  in  favor  of  the  constitu- 
tionality of  the  Legal  Tender  Acts,  such  decisions  being  based 
mainly  on  the  ground  of  expediency  and  public  necessity,  and 
upheld  as  a  proper  and  necessary  war  measure.  Mr.  Justice 
Strong  delivered  the  opinion  of  the  Court,  which  was  in  part 
as  follows:  *^The  controlling  questions  in  these  cases  are  the 
following:  'Are  the  Acts  of  Congress  known  as  the  Legal 
Tender  Acts,  constitutional  when  applied  to  contracts  made  be- 
fore their  passage:  and  secondly,  are  they  valid  as  applicable 
to  debts  contracted  since  their  enactment?' 

''These  questions  have  been  elaborately  argued,  and  they  have 
received  from  the  Court  tliat  consideration  which  their  great 
importance  demands.  It  would  be  difficult  to  overestimate  the 
consequences  which  must  follow  our  decision.  They  will  affect 
the  entire  business  of  the  country,  and  take  hold  of  the  possible 
continued  existence  of  the  Government.  If  it  be  held  by  this 
Court  that  Congress  lias  no  constitutional  power  under  any  cir- 
cumstances, or  in  nnv  emergency,  to  make  treasury  notes  a 
legal  tender  for  the  payment  of  all  debts  (a  power  confessedly 
possessed  by  every  indopondont  sovereignty  other  than  the  United 

^•rarker   v.    Davis,    VI   Wallace,    457. 
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States),  the  Government  is  without  the  means  of  self-preserva- 
tion, which,  all  must  admit,  may,  in  certain  contingencies,  be- 
come indispensable  even  if  they  were  not  when  the  Acts  of  Con- 
gress not  called  in  question  were  enacted.  It  is  also  clear  that  if 
we  hold  the  Acts  involved  as  applicable  to  debts  incurred,  or 
transactions  which  have  taken  place  since  their  enactment,  our 
decision  must  cause,  throughout  the  country,  great  business  de- 
rangement, widespread  distress,  and  the  rankest  injustice.  The 
debts  which  have  been  contracted  since  February  25,  1862,  con- 
stitute, doubtless,  by  far  the  greatest  portion  of  the  existency 
indebtedness  of  the  country.  They  have  been  contracted  in  view 
of  the  Acts  of  Congress  declaring  treasury  notes  a  legal  tender, 
and  in  reliance  upon  that  declaration.  Men  have  bought  and 
sold,  borrowed  and  lent,  and  assumed  every  variety  of  obliga- 
tions contemplating  that  payment  might  be  made  with  such 
notes.  Indeed,  legal  tender  treasury  notes  become  the  universal 
measures  of  value.  If  now,  by  our  decision,  it  be  established 
that  these  debts  and  obligations  can  be  discharged  only  by  gold 
coin;  if,  contrary  to  the  expectation  of  all  parties  to  these  con- 
tracts, legal  tender  notes  are  rendered  unavailable,  the  Govern- 
ment has  become  an  instrument  of  the  grossest  injustice;  all 
debtors  loaded  with  an  obligation  it  was  never  contemplated  they 
should  assume,  a  large  percentage  is  added  to  every  debt,  and 
such  must  become  the  demand  for  gold  to  satisfy  contracts  that 
ruinous  sacrifices,  general  distress,  and  bankruptcy  may  be  ex- 
pected. These  consequences  are  too  obvious  to  admit  of  ques- 
tion. And  there  is  no  well-founded  distinction  to  be  made  be- 
tween the  constitutional  validity  of  an  Act  of  Congress  declaring 
treasury  notes  a  legal  tender  for  the  payment  of  debts  contracted 
after  passage  and  that  of  an  Act  making  them  a  legal  tender 
for  the  discharge  of  all  debts,  as  well  as  those  incurred  before 
as  those  made  after  its  enactment.  There  may  be  a  difference 
in  the  effects  produced  by  the  Acts,  and  the  hardship  of  this 
operation,  but  in  both  cases  the  fundamental  question,  that  which 
tests  the  validity  of  the  legislation,  is,  can  Congress  constitu- 
tionally give  to  treasury  notes  the  character  and  quality  of 
money?  Can  such  notes  be  constituted  a  legitimate  circulating 
medium,  having  a  defined  legal  value?    If  they  can,  then  such 
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notes  must  be  available  to  fulfill  all  contracts  (not  expressly  ex- 
cepted) solvable  in  money  without  reference  to  the  time  when 
the  contract  was  made. 

"The  consequences  of  which  we  have  spoken,  serious  as  they 
are,  must  Ijc  accepted  if  there  is  a  clear  incompatibility  between 
the  Constitution  and  tlie  Legal  Tender  Acts.  But  we  are  un- 
willing to  precipitate  them  upon  the  country  unless  such  an 
incompatibility  plainly  appears. 

"And  it  is  of  importance  to  observe  that  Congress  has  often 
exercised  without  question  powers  that  are  not  expressly  given 
nor  ancillary  lo  any  single  enumerated  power.  Powers  thus  ex- 
ercised are  what  are  called  by  Judge  Story,  in  his  commentaries 
on  the  Constitution,  resulting  powers  arising  from  the  aggregate 
powers  of  the  Government.  He  instances  the  right  to  sue  and 
make  contract.-  ;  many  others  might  be  given.  The  oath  required 
by  law  from  the  officers  of  the  (lovernment  is  one.  So  is  build- 
ing a  capitol  or  a  presidential  mansion,  and  so  also  is  the  penal 
code. 

"We  are  not  aware  of  anything  else  which  has  been  advanced 
in  su|)port  of  the  pro])osition  that  the  Legal  Tender  Acts  were 
forbidden  by  either  the  letter  or  the  spirit  of  the  Constitution. 
If,  therefore,  they  were,  what  we  have  endeavored  to  show,  ap- 
propriate means  for  legitimate  ends,  they  were  not  transgressive 
of  the  authority  vested  in  ('ongres.^. 

*'JUit  without  extendimr  our  remarks  further,  it  will  be  seen 
that  we  liold  the  Arts  of  Congress  constitutional  as  applied  to 
contraots  made  either  iK'fore  or  after  their  ])assage.*' 

\n  Julliard  v.  Crecnhaum''  the  right  of  Congress  to  make 
paper  currency  a  legal  tender  was  again  upheld.  The  decision 
in  this  case  is,  ]iow(ner.  mucli  iiiore  decided  and  is  placed  on 
much  i)mader  ground;  there  is  no  attempt  to  excuse  the  exer- 
cise of  tlii-  power  as  a  war  nu^asure  or  on  tlie  ground  of  ex- 
pediency; the  rigid  is  asserted  to  rest  in  Congress  positively  and 
at  all  times.  The  concluding  paragraplis  in  thi«j  decision  are  as 
follows : 

"Congress,  as  the  legislature  of  a  sovereign  nation,  being  ex- 
presslv  empowered  hy  the  Constitution  to  May  and  collect  taxes, 

*'  110  y.  S.  421;  decided  in  1884. 
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to  pay  the  debts  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States/  to  'borrow  money  on  the  credit 
of  the  United  States/  and  'to  coin  money  and  regulate  the  value 
thereof  and  of  foreign  coin/  and  being  clearly  authorized,  as 
incidental  to  the  exercise  of  these  great  powers,  to  emit  bills  of 
credit,  to  charter  national  banks,  and  to  provide  a  national  cur- 
rency for  the  whole  people,  in  the  form  of  coin,  treasury  notes 
and  national  bank  bills;  and  the  power  to  make  notes  of  the 
Government  a  legal  tender  payment  of  private  debts  being  one 
of  the  powers  belonging  to  the  sovereignty  in  other  civilized 
nations,  and  not  expressly  withheld  from  Congress  by  tlie  Con- 
stitution; we  are  irresistibly  impelled  to  the  conclusion  that  the 
impressing  upon  the  treasury  notes  of  the  United  States  the 
quality  of  being  a  legal  tender  in  payment  of  private  debts  is 
an  appropriate  means,  conductive  and  plainly  adapted  to  the 
execution  of  the  undoubted  powers  of  Congress,  consistent  with 
the  letter  and  spirit  of  tlie  Constitution,  and  therefore,  within 
the  meaning  of  that  instrument,  necessary  and  proper  for  carry- 
ing into  execution  the  powers  vested  by  this  Constitution  in  the 
Government  of  the  United  States. 

"Such  being  our  c(mclusion  in  matter  of  law,  the  question 
whether  at  any  particular  time,  in  war  or  in  peace,  the  exigency 
is  such,  by  reason  of  unusual  and  pressing  demands  on  the  re- 
sources of  the  Government,  or  of  the  inad<'(|ua('y  of  the  supply 
of  gold  and  silver  coin  to  furnisli  the  currency  needed  for  the 
use  of  the  Government  and  of  the  people,  that  it  is,  as  matter  of 
fact,  wise  and  expedient  to  resort  to  tliis  means,  is  a  political 
(piestion,  to  ]ye  determined  i)y  (Vmgress,  when  the  question  to 
be  afterwards  passed  upon  by  the  Courts.  To  quote  once  more 
from  the  judgment  in  McCullocli  v.  Maryland  :  'Where  the  law 
is  not  prohibited,  and  is  really  calculated  to  elTect  any  one  of  the 
objects  intrusted  to  the  (lovernment,  to  undertake  here,  to 
inquire  into  the  degree  of  its  necessity  would  he  to  pass  the  Hue 
which  circumscril)es  the  judicial  department,  and  to  tread  on 
legislative  ground.'    4  Wheat,,  423. 

"It  follows  that  the  Act  of  May  31,  1878,  c.  HG,  is  constitu- 
tional and  valid;  and  that  the  Circuit  Court  rightly  held  that 
in  treasury  notes  reissued  and  kept  in  circulation,  under  that 
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Act,  tender  of  lawful  money  in  payment  of  the  defendant's 
debt  was  a  debt  to  the  plaintiff.'' 

This  question  is  noteworthy  as  being  probably  the  only  ques- 
tion which  the  Supreme  Court  has  decided  three  different  ways. 

§  143.  The  power  to  regulate  commerce. — The  power  of 
Congress  to  regulate  commerce  will  be  treated  in  Chapter 
XII. 

§144.  Naturalization. — Clause  4:  (The  Congress  shall 
have  power)  '*To  establish  a  uniform  rule  of  naturalization 
and  uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States." 

Naturalization  is  the  conferring  upon  an  alien  of  all  the  rights 
of  citizenship,  upon  his  foreswearing  his  allegiance  to  his  former 
country,  and  assuming  all  the  duties  and  responsibilities  inci- 
dent to  the  new  citizenship.  Naturalization  is  a  recent  institu- 
tion. Under  the  English  Common  Law  no  foreigner  could  at- 
tain to  the  right  of  an  English  citizen;  a  foreigner  could  be 
made  a  denizen,  which  gave  him  certain  qualified  rights  of  citi- 
zenship only  by  special  act  of  Parliament.*'  The  diflSculties  put 
in  the  way  of  naturalization  of  new  citizens  by  the  Colonies,  by 
George  III.,  was  one  of  the  grievances  complained  of  in  the 
Declaration  of  Independence.*" 

The  power  of  Naturalization  is  one  of  general  interest  to  the 
whole  United  States  and  as  such  its  regulation  is  surrendered  by 
the  States  to  the  central  government.  The  question  early  arose 
whether  this  control  by  Congress  was  exclusive  or  concurrent 
with  that  of  the  States.  In  the  first  case  which  came  before  it, 
that  of  Collet  v.  Collet,'^^  in  1792,  the  Supreme  Court  held  the 
power  to  be  concurrent.  This  ruw,  however,  prevailed  but  a 
short  time,  being  overruled  five  years  later  in  the  case  of  United 
States  v.  Villate,''^  and  Chirac  v.  Chirac.'*^  In  this  latter  case 
the  court  held:  "That  the  power  of  Naturalization  is  exclu- 
sively in  Congress  does  not  seem  to  be,  and  certainly  ought  not 

••Blackstone,   Book   I,    p.    374;  "2  Dallas,  294. 

Book  II,  p.  249,  293.  «  o  wi*    f 

-Declaration    of    Independence,  2  Wheaton,  259. 

Appendix  A.  *"  2  Wheaton,  259. 
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to  be  controverted/'  In  a  later  case^'  Chief  Justice  Taney,  com- 
menting on  the  decision  just  quoted,  said:  "For  the  law  of  the 
United  States  (i.  e.,  on  the  subject  of  naturalization)  covered 
every  part  of  the  Union  and  there  could  not,  therefore,  by  pos- 
sibility be  a  State  law  which  did  not  come  in  conflict  with  it. 
And,  indeed,  in  this  case  it  might  well  have  been  doubted 
whether  the  grant  in  the  Constitution  itself  did  not  abrogate  the 
power  of  the  State,  inasmuch  as  the  Constitution  also  provided 
that  the  citizens  of  each  State  should  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  States;  and 
it  would  pcein  to  be  hardly  consistent  with  this  provision  to 
allow  any  one  State,  after  the  adoption  of  the  Constitution,  to 
exercise  a  power  whicli,  if  it  operated  at  all,  must  operate  beyond 
the  territory  of  the  State,  and  compel  other  States  to  acknowl- 
edge as  citizens  those  whom  it  might  not  be  willing  to  receive.'' 
A  still  stronger  decision  in  support  of  the  exclusive  jurisdiction 
of  Congress  over  the  subject  of  naturalization  was  rendered  in  a 
later  case  by  the  same  judge :  *'The  Constitution  has  conferred 
on  Congress  the  right  to  establish  a  uniform  rule  of  naturaliza- 
tion, and  this  right  is  evidently  exclusive,  and  has  always  been 
held  by  this  Court  to  be  so.  Consequently,  no  State  since  the 
adoption  of  the  Constitution,  can  by  naturalizing  an  alien,  invest 
him  with  the  rights  and  privileges  secured  to  a  citizen  of  a 
State  under  the  Federal  Government,  although,  so  far  as  the 
State  alone  was  concerned,  he  would  undoubtedly  be  entitled  to 
the  rights  of  a  citizen,  and  clothed  with  all  the  rights  and  im- 
munities which  the  Constitution  and  laws  of  the  State  attached 
to  that  character.''" 

This  last  decision  means  that  a  State  can  confer  any  of  the 
civil  or  political  riglits  or  privileges,  belonging  to  the  citizens  of 
the  State  as  such,  upon  an  alien,  without  making  him  a  citizen 
either  of  the  State  or  of  the  United  States.  A  State  can  confer 
the  power  of  voting,  even  for  members  of  Congress,  or  for  Presi- 
dential electors,  upon  an  alien,  citizenship  and  the  right  to  vote 
are  neither  identical  nor  inseparable.''* 

"  The  License  Cases,  5  Howard,  "  Scott  v.  Sand  ford,  19  Howard, 

385,  504.  393. 

»  Lang  V.  Randall,  4  Dill.  425. 
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The  effect  of  naturalization  is  to  make  the  person  naturalized 
a  citizen  of  the  United  States  and  a  member  of  society  possess- 
ing all  the  rights  of  a  native  citizen,  and  standing,  in  the  view 
of  the  Constitution  on  the  footing  of  a  native.  The  Constitu- 
tion does  not  authorize  Congress  to  enlarge  or  abridge  those 
rights.  The  simple  power  of  the  national  legislature  is  pre- 
scribing a  uniform  rule  of  naturalization,  and  the  exercise  of 
this  power  exhausts  it  so  far  as  respects  the  rights  of  the  indi- 
vidual. The  Constitution  then  takes  him  up,  and,  he  is  distin- 
guished in  nothing  from  a  native  citizen  except  in  so  far  as  the 
Constitution  makes  the  distinction."'"  The  admission  of  a  new 
State  on  an  equal  footing  with  the  original  States,  in  all  re- 
spects whatever,  involves  the  adoption  as  citizens  of  the  United 
States  of  those  whom  Congress  makes  members  of  the  new 
political  community,  and  wlio  are  recognized  as  such  in  the 
formation  of  the  new  State  with  the  consent  of  Congress. ^^ 

The  required  uniformity  in  the  Acts  of  Congress  relative  to 
naturahzation  applies  to  their  uniform  application  throughout 
the  United  States  and  not  to  any  required  uniform  treatment  of 
candidates  for  naturalization.  It  is  the  inherent  right  of  every 
independent  nation  to  determine  for  itself  and  according  to  its 
own  constitution  and  laws  what  classes  of  persons  shall  be  en- 
titled to  citizenship.''^  This  power  is  limited,  however,  in  the 
United  States,  in  respect  to  persons  born  in  the  United  States, 
l)y  the  provisions  of  the  Fourteenth  Amendment.^® 

Indian  tribes  have  always  been  treated  and  recognized  as  inde- 
})en(lont  and  fonMi^n  nations,  notwithstanding  the  country  they 
inliabit  is  incorporated  into,  and  forms  part  of,  the  territory  of 
tlie  United  States.  They  may,  like  citizens  of  foreign  countries, 
)x;  naturalized  i)y  Act  of  Congress  and  become  citizens  of  the 
United  States.^^ 

g  145.  Bankruptcy  laws. — The  power  to  pass  laws  on  the 
subject  of  bankruptcy  was  one  of  those  powers  which  was 

"  Osborn  v.  XJnitpd  States  Bank,  "  United   States   v.   Wong   Kim, 

0  Wheaton,   738.  Ark.,  169  U.  S.  649. 

-'See  Chapter  XIT. 

■^'Boyd   V.  Nebraska,   143  U.  S.  "^  Scott  v.  Sanford,  19  Howard, 

135.  393. 


§  145  THE    POWERS    OF   CONGRESS.  251 

granted  to  the  IlDited  States  without  being  prohibited  to  the 
individual  States.  Nowliere  in  the  Constitution  is  the  pas- 
sage of  bankruptcy  Jaws  prohibited  to  the  government  of 
the  several  States;  and  the  rigrlit  to  pass  such  laws  (under 
certain  restrictions)  has  been  freely  exercised,  except  in 
those  brief  periods,  during  our  history,  when  a  national 
bankruptcy  act  has  been  in  force.  Most  of  the  cases  on  this 
subject  have  arisen  on  the  question  of  the  constitutionality 
of  State  bankruptcy  laws.  This  side  of  the  question  has 
been  already  treated  in  Chapter  V.  It  need  here  only  be 
repeated  that  State  bankruptcy  laws  must  yield  to  laws 
on  this  subject  passed  by  Congress,  that  they  cannot  aftect  debts 
existing  at  the  time  the  law  was  passed/'^  and  that  a  discliarge 
from  bankruptcy  under  a  State  law  is  no  bar  in  the  courts  of  the 
United  States  or  of  another  State  against  non-resident  creditors.**- 

The  power  of  Congress  over  this  subject  of  bankruptcies  is 
complete.  The  framers  of  the  Constitution  did  not  intend  to 
limit  this  power  to  the  passage  of  sucli  kind  of  laws  on  tlie  sub- 
ject as  were  in  force  in  England  at  the  time.  Congress  has 
power  to  provide  for  eitlier  voluntary  or  involuntary  bankrupt- 
cies. In  re  Klein/-"'  the  Court  said:  "The  ideas  attached  to  the 
word  (i.  e.,  bankruptcy)  in  this  connection,  are  numerous  and 
complicated;  they  form  a  subject  of  extensive  and  complicated 
jurisdiction;  and  the  true  inquiry  is,  Ho  what  limits  is  that 
jurisdiction  restricted  T 

"I  hold  it  extends  to  all  cases  where  tlie  law  causes  to  be  dis- 
tributed the  property  of  tlie  debtor  among  his  creditors;  tliis  is 
its  least  limit.  Its  greatest  is  a  disoJiarge  of  the  debtor  from 
his  contracts.  And  all  intermediate  legislation,  affecting  sub- 
stance and  form,  hut  tending  to  further  the  great  end  of  the 
subject — distribution  and  discharge — arc  in  the  coinpetency  and 
discretion  of  Congress. 

^^Vith  the  policy  of  the  law,  letting  in  all  classes,  others  as 
well  as  traders;  and  permitting  the  bankrupt  to  come  in  volun- 

"  Sturgis     V.     Crowninshield,     4  "Oilman    v.    Loekwoo<l,    4    Wal- 

Wheaton,  122;  Ogden  v.  Saunders,       lace,  409. 
12  Wheaton,  213.  "1  Howard,  277. 
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tarily,  and  be  discharged  without  the  consent  of  his  creditors, 
the  courts  have  no  concern ;  it  belongs  to  the  lawmakers.'' 

A  comprehensive  bankruptcy  law  passed  under  authority  of 
this  Constitutional  provision  is  now  in  force  in  the  United 
States.  Its  details  do  not  properly  come  within  the  field  of 
Constitutional  Law. 

§  146.  The  power  to  coin  money.— Clause  5 :  (The  Con- 
gress shall  have  power — )  *^To  coin  money,  regulate  the  value 
tliereof,  and  of  foreign  coin,  and  fix  the  standard  of  weights 
and  measures;" 

The  power  to  coin  money  and  regulate  the  value  thereof  ia 
made  exclusive  by  the  provision  in  the  9th  section  of  the  1st 
article  which  provides  that  no  State  shall  coin  money  or  make 
anything  but  gold  coin  and  silver  coin  a  tender  in  payment  of 
debts.  Under  tlie  Articles  of  Confederation  it  was  provided, 
that,  *'The  United  States  in  Congress  assembled  shall  also  have 
the  sole  and  exclusive  right  and  power  of  regulating  the  alloy 
and  value  of  coin  struck  by  their  authority  or  by  that  of  the  res- 
pective States.'^  The  States,  however,  retained  the  power  of 
coining  money  under  that  instrument.  This  power  was  taken 
from  the  States  by  the  Constitution.  ^'That,  by  the  Constitu- 
tion, ihe  currency,  so  far  as  it  is  composed  of  gold  and  silver,  is 
placed  under  the  exclusive  control  of  Congress  is  clear;  a 
State  cannot  do  that  which  the  Federal  Constitution  declares  it 
shall  not  do.  It  cannot  coin  money.  Here  is  an  Act  inhibited 
in  terms  so  precise  that  tliey  cannot  be  mistaken.  They  are 
susccptibio  of  but  one  construction,  and  it  is  certain  that  a 
State  cannot  incorporate  any  number  of  individuals,  and  author- 
ize them  to  coin  money. ''^* 

The  necessity  of  this  power  being  given  to  the  central  govern- 
ment exclusively,  is  so  groat;  and  it  has  so  clearly  been  granted 
by  the  Constitution  that  tlie  result  is  that  no  case  directly  in- 
volving this  clause  has  ever  come  before  the  Supreme  Court  and 
very  seldom  has  this  court  had  occasion  to  refer  to  it  even  in- 
directly.    In  Fox  V.  Ohio^'^  this  power  of  coining  money  is  de- 

•*  Briscoe  v.  Bank  of  Kentucky,  "5  Howard,  410. 

11  Peters,  257. 
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fined  as  "the  faculty  in  Congress  of  coining  and  stamping  the 
standard  of  value  upon  what  the  government  creates  or  shall 
adopt."  Under  the  power  to  coin  money  and  regulate  its  value, 
Congress  may  issue  coins  of  the  same  denomination  as  those 
already  current  by  law,  but  of  less  intrinsic  value  than  those, 
by  reason  of  containing  a  less  weight  of  the  precious  metals.*® . 

The  power  of  Congress  to  give  the  legal  character  to  notes 
issued  by  the  United  States  government  has  been  considered 
already  under  the  power  to  borrow  money. 

§  147.  Fixing  the  standard  of  weights  and  measures. — 
Congress  has  in  the  past  largely  neglected  the  power  given 
it  to  *'fix  the  standard  of  weights  and  measures."  It  has 
never  attempted  to  make  a  uniform  system  of  weights  and 
nieasures  obligatory,  the  farthest  it  has  ever  gone  in  this  re- 
spect being  to  legalize  the  metric  system  by  an  Act  of  July 
28,  1866.  The  effect  of  granting  this  power  to  Congress,  has 
been  held,"  however,  to  take  from  the  states  the  power  of 
legislating  on  this  subject.  The  correctness  of  such  a  view 
is  doubtful. 

§  148.  Punishment  for  counterfeiting. — Clause  6.  (The 
Congress  shall  have  power — )  "^To  provide  for  the  punishment 
of  counterfeiting  the  securities  and  current  coin  of  the  United 
States:"  This  clause  is  probably  unnecessary.  The  power  to 
coin  money  carries  with  it  the  power  to  protect  Fuch  coinage  by 
punishing  its  counterfeiting.  Especially  would  this  be  true 
under  the  liberal  interpretation  of  the  implied  powers  of  Con- 
gress given  in  McCullocli  v.  ^farvland,  and  since  followed.  "The 
power  of  coining  money  and  of  regulating  its  value  was  dele- 
gated to  Congress  by  the  Constitution  for  the  very  purpose,  as 
assigned  by  the  framers  of  that  instrument,  of  creating  and  pre- 
serving the  uniformity  and  purity  of  such  a  standard  of  value; 
and  on  account  of  the  impossibility  which  was  foreseen  of  other- 
wise preventing  the  inequalities  and  the  confusion  necessarily 
incident  to  different  views  of  policy,  which  in  different  com- 
munities would  be  brought  to  bear  on  this  subject.  The  powers 
to  coin  money  being  thus  ^riven  to  Congress  foundod  on  public 

••Juilliard  v.  Grocnman,  110  XT.  «' The  Mianitinomo,  3  Wall.    (C. 

S.  421,  449.  C.)  46,  17  Fed.  Cas.  No.  49,  521. 
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necessity,  it  must  carry  with  it  the  correlative  power  of  protect- 
ing the  creature  and  object  of  that  power.  It  cannot  be  imputed 
to  wise  and  practical  statesmen,  nor  i;^  it  consistent  with  com- 
mon sense,  that  they  should  have  vested  this  high  and  exclusive 
authority,  and  with  a  view  to  objects  partaking  of  the  magnitude 
of  the  authority  itself,  only  to  be  rendered  immediately  vain  and 
useless,  as  must  have  been  the  case  had  the  government  been 
left  disabled  and  impotent  as  to  the  only  moans  of  securing  the 
objects  in  contemplation.""**  Under  this  clause  Congress  has  pow- 
er to  punish  persons  who  bring  into  tlie  United  States  counter- 
feit money,°*  and  also  those  who  counterfeit  notes  of  ^foreign 
banks."'^  This  last  power  probably  belongs  to  Con<iress  under 
the  power  to  define  and  punish  "on'enses  against  the  laws  of  na- 
tions.*^ This  clause  does  not  prevent  tlie  States  from  passing 
laws  for  the  punisliment  of  the  crime  of  circulating  counterfeit 
coin  of  the  United  States  witliin  the  State:  tlie  two  offenses  of 
counterfeiting  the  coin,  and  ]Hissing  counterfeit  money,  are  es- 
sentially different  in  their  cliaracter.'^ 

§  149,  Post  oflaces  and  post  roads. — Clause  7  :  (Congress 
shall  have  power)  ''To  establisli  i)()st-o[Vic('s  and  post  roads.'' 

The  words  here  used  are  inadecpiate  to  express  the  true  mean- 
ing of  this  clause  and  luive  always  )>een  given  a  very  liberal 
interpretation.  It  has  been  said  in  rehition  to  this  clause:  "To 
create  and  regulate  the  entire  postal  system  in  the  country  is 
tlie  evident  intent.''"- 

"In  carrying  out  this  ])i-incipal  power,  ilu'  mail  operations  of 
the  United  States  are  I'oi^ulated.  Postmasters  are  apjiointed  an<l 
tlieir  duties  prescril)ed;  mail  contracts  are  made  and  carriers  of 
mail  regulated :  pjovisions  are  made  I'or  the  j)unishment  of 
depredations  on  the  mail.  These  powers  are  incident  to  the  main 
power.^''^ 

The  power  lo  eslablisji  post-i'oads  means  to  designate  routes 
for  the  mails  whicli   rnav  h^  over  anv  existing  lines  of  travel. 

"'The  Uuited  States  v.  Marij^old,  •'  Fox  v.  Oliio,  5  Howard,  410. 

0  Howard,  560. 

ea  T  ,  ■-■  JNuiioroy,  j).   1*01. 

'"United    Statos    v.    Arjona,    ILM.)  " '  Sfiirtcvnnts    v.    City    of    Alton, 

U.  S.  479,  497.  :^  .McLean,  ;393. 
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Congress  does  not  have  power,  however,  to  construct  new  roads 
or  bridges  to  be  used  as  post-roads.'*  Carriages  carrying  United 
States  mail  are  exempt  from  the  payment  of  toll  on  any  toll 
roads/' 

Congress  has  the  power  to  determine  what  matter  may  be  car- 
ried through  the  mail.''®  It  may  also  determine  to  whom  mail 
may  be  delivered,  and  prohibit  the  delivery  of  any  letters  to  such 
persons  or  corporations  as  in  its  judgment  are  making  use  of 
the  mails  for  the  purpose  of  fraud  or  deception,  or  for  the  dis- 
semination of  information  of  a  character  calculated  to  debauch 
the  public  morality.  ^'  This  latter  power  is  one  of  the  most 
arbitrary  ever  given  to  any  department  of  the  United  States 
Government,  and  one  which,  although  generally  used  for  the 
public  good,  has  in  some  instances  been  badly  abused. 

Congress  can  forbid  letters  or  literature  in  aid  of  any  lottery 
scheme  to  be  carried  through  the  mails,  even  if  the  lottery  is 
legal  in  the  State  where  it  is  located  ;^*  and  it  may  provide  suit- 
able penalties  for  any  one  sending  such  proliibited  matter  through 
the  mail.^* 

The  powers  conferred  are  not  confined  to  the  instrumentali- 
ties in  "use  when  the  constitution  was  adopted.  Congress  in  the 
exercise  of  its  powers  should  keep  pace  with  the  progress  of  the 
country  and  adopt  the  regulations  to  the  development  of  time 
and  circumstances,  since  the  powers  were  conferred  for  the  gov- 
ernment of  business  for  all  time  and  under  all  circumstances. 
Congress,  therefore,  may  establish  telegraph  lines,  and  in  this  is 
not  limited  in  its  operation  to  such  military  and  post-roads  as 
are  on  the  public  domain. ^° 

The  most  extreme  application  of  the  power  conferred  by  this 
section  occurred  in  1894,  wlien  in  the  decision  in  re  Debs®^  the 

■*  Pennsjlvania  v.   the   Wheeling  (.'ayne,  194  U.  S.  511. 

&  Belmont   Bridge   Co.   et   al.,    18  '' Kx    parte    Rapier,    143    U.    S. 

Howard,  421.  110;   Horner  v.  United  States,  143 

"Searight  v.  Stokes,  3  Howard,  U.  S.  207. 

151.  '» I<1. 

'•Ex    parte    Jackson,    9G    U.    S.  « Pensa«ola     Telegraph     Co.     v. 

7tl7;     Public     Clearing     House     v.  Western   Union   Tolegrapli   Co.,   90 

Cayne,  194  U.  S.  511.  U.  S.  1. 

"Public      Clearing      House      v.  "'  158  U.  S.  564. 
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protection  of  the  maik  was  held  by  the  Supreme  Court  to  justify 
sending  troops  into  the  State  of  Illinois  to  put  down  a  riot^  al- 
though such  troops  had  not  been  requested  either  by  the  Legis- 
lature or  Executive  Department  of  the  State.  In  an  elaborate 
argument  on  this  question  the  Court  said  in  part:  "Tinder  the 
power  vested  in  Congress  to  establish  post-ofBce  and  post-roads^ 
Congress  has^  by  a  mass  of  legislation^  established  the  great  post- 
office  system  of  the  country^  with  all  its  detail  or  organization, 
its  machinery,  for  the  transaction  of  business,  defining  what  shall 
be  carried  and  what  not,  and  the  price  of  carriage,  and  also 
prescribing  penalties  for  all  offenses  against  it.    *    *    * 

"The  entire  strength  of  the  nation  may  be  used  to  enforce  in 
any  part  of  the  land  the  full  and  free  exercise  of  all  national 
powers  and  the  security  of  all  rights  entrusted  by  the  Constitu- 
tion to  its  care.  The  strong  arm  of  the  National  Government 
may  be  put  forth  to  brush  away  all  obstructions  to  the  freedom 
of  interstate  commerce  or  the  transportation  of  the  mails.  If 
the  emergency  arises,  the  army  of  the  Nation,  and  all  its  militia, 
are  at  the  service  of  the  nation  to  compel  obedience  to  its  laws.*"^ 
The  Court  also  decided  in  this  case  that  such  protection  could 
be  enforced  by  the  use  of  the  injunction. 

§150.  Patents.— Clause  8:  (The  Congress  shall  have 
power)  '*To  promote  the  progress  and  science  and  useful 
arts,  by  securing  for  limited  times  to  authors  and  inventors 
the  exclusive  right  to  their  respective  writings  and  dis- 
coveries." 

The  right  of  property  which  authors  and  inventors  in  this 
country  possess  in  their  writings  or  discoveries  rests  entirely 
upon  this  provision  of  the  United  States  Constitution  and  the 
statutes  passed  in  pursuance  thereof. 

Patents  first  arose  in  England  as  a  part  of  the  old  system  of 
general  monopolies  created  by  royal  grant,  by  which  individuals 
were  given  the  exclusive  right  to  a  particular  trade  or  monopoly. 
These  general  monopolies  finally  became  so  oppressive  to  the 
people  that  they  were  abolished  by  the  "Act  Concerning  Mo- 
nopolies;" but  this  statute  excepted  letter  patent  and  grants  of 
privilege    ♦    ♦    ♦    of  the  sole  working  or  making  of  any  man- 

"  21  Jac.  1,  cap.  3. 
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ner  of  new  manufacture  within  this  realm  to  the  first  and  true 
inventor  or  inventors."  The  English  system  of  patents  rests 
upon  this  exception  in  the  statute  against  monopolies,  and  in 
contemplation  of  law  is  dependent  upon  royal  favor/^  The 
great  departure  in  the  United  States  Constitution  from  the 
English  law  on  this  subject  consists  in  the  fact  that  the  granting 
of  patents  to  inventors  was  made  a  matter  of  riglit  instead  of 
being,  at  least  in  theory,  a  matter  of  favor.  The  Supreme  Court 
in  Wilson  v.  Rousseau  ct  al.^*  compared  the  position  of  an  in- 
ventor under  the  common  law,  and  under  tlie  United  States 
Statutes:  "At  common  law,  the  better  opinion,  probably,  is  that 
the  right  of  property  of  the  inventor  to  his  invention  or  discov- 
ery passed  from  him  as  soon  as  it  went  into  public  use  witli  his 
consent;  it  was  then  regarded  as  having  been  dedicated  to  the 
public,  as  common  property,  and  subject  to  the  common  use  and 
enjoyment  of  all. 

"The  act  of  Congress  for  tlic  encouragement  of  inventors,  and 
to  promote  the  progress  of  the  useful  arts,  and  for  tlic  purpose 
of  remedying  the  imported  protection,  or  rather  want  of  pro- 
tection, of  this  species  of  property,  has  secured  to  him,  for  a  lim- 
ited term,  the  full  and  exclusive  enjoyment  of  his  discovery. 

"The  law  has  thus  impressed  upon  it  all  the  qualities  and  char- 
acteristics of  property,  for  the  specified  periods;  and  has  enabled 
him  to  hold  and  deal  with  it  the  same  as  in  case  of  any  other 
description  of  property  belonging  to  liim,  and  on  his  death  it 
passes,  with  the  rest  of  his  personal  estate,  to  his  legal  repre- 
sentative, and  becomes  part  of  the  assets.'' 

Congress  has  plenary  power  to  grant  patents  for  inventions;*^ 
it  may  exercise  this  power  either  through  general  acts  or  by 
granting  patents  to  particular  inventors  by  special  acts.*"  This 
power  must  not  be  exercised,  however,  so  as  to  infringe  any  exist- 
ing patent  rights.^'    Tt  may  grant  a  new  and  extended  term  after 

"See  English  and  American  En-  HGO;  Seymour  v.  Osborne,  11  Wal- 

cyclopedia   of   Law,    2n(l    Edition,  lace,  51(3,  540.- 

Vol.  22,  p.  270;  Robinson  on  Pat-  "*' Hlanchard  v.  Sprague,  3  Siimn. 

ents,  1  et  seq.  r>3.") ;    Marsh  v.   Xiciiols,   128   U.  S. 

"4  Howard,  646,  652.  "'''M.-Clnru  v.  Kin^slan.!,  1  How 

"Evans    v.    Eaton,    7    Whcaton,       ard.  '202,  206. 
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Iho  original  term  of  tlie  patent  has  expired;**  or  for  an  inven- 
tion already  being  uFcd  by  the  public.*^  iMl  such  special  acts 
for  the  relief  of  inventors  will  be  construed  so  as  to  harmonize 
as  far  as  possible  with  the  general  laws  on  this  subject.""  Con- 
gress does  not  have  the  power  to  authorize  an  inventor  to  recall 
riglits  which  lie  had  granted  to  others,  or  to  reinvest  an  inventor 
with  rights  of  property  which  he  had  before  conveyed  for  a  valu- 
able and  fair  consideration.^^  The  object  of  the  granting  of 
patents  is  to  benefit  the  public  by  encouraging  inventions.''- 
While  the  rights  of  the  public  are  superior  to  those  of  the  in- 
ventor/'' nevertheless  the  rights  and  interests  of  the  latter  will 
Ik?  carefully  protected.  *'To  promote  the  progress  of  useful  art,*^ 
is  the  interest  and  object  of  every  enlightened  government.  It 
entered  into  the  views  of  the  framers  of  our  Constitution. 
*  *  *  It  is  the  reward  stipulated  for  the  advantages  derived 
by  the  public  for  the  exertions  of  the  individual,  and  is  intended 
as  a  stimulus  to  those  exertions.  The  laws  which  are  passed 
to  give  effect  to  this  purpose  ought,  we  think,  to  be  construed  in 
the  spirit  in  which  they  have  been  made;  and  to  execute  the 
contract  fairly  on  the  part  of  the  United  States,  where  the  full 
benefit  has  been  actually  received:  if  this  can  be  done  without 
transcending  the  intention  of  the  statute,  or  countenancing  acts 
which  are  fraudulent  or  may  prove  mischievous. ''"*  The  United 
States  Government  cannot  appropriate  or  use  a  patented  inven- 
tion or  discovery  without  the  jx^rmission  of  the  person  owning 
the  patent,  or  witliout  giving  just  compensation,  any  more  than 
it  can  af)pr()priate  or  use,  without  compensation,  land  which  has 
been  patented  to  a  private  purchaser."^''  Laws  on  the  subject  of 
patents  can  have  no  extra-territorial  elTect.  That  the  right  of 
pr<»})(M"ty  wliicli  a  ])atentce  lias  in  liis  invention,  and  his  right  to 
its  exclusive  u<c,   is  derived  altogc^ther  from   the  statutory  pro- 

*""  McClurg  V.  KingslaiKl,  1   How-  •'-  Wilson  v.  Kousseau,  4  Howard, 

ard,  202.  046,  074. 

'"Warner     v.     Smith,     14     App. 
Cases    (I).  ('.)    111. 

'(irant    v.    Kaymond,    6    Peters, 
21s,  241,  318. 

'^•' James  v.  Campbell,   104  U.  S. 
Id.  3.")0,  358. 


"^  f]vans    V. 
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visions;  and  this  court  has  always  held  that  an  inventor  has  no 
right  of  property  in  his  invention,  upon  which  he  maintains  a 
suit,  unless  he  obtains  a  patent  for  it,  according  to  the  Acts  of 
Congress;  and  that  his  rights  are  to  be  regulated  and  measured 
by  tliese  laws  and  cannot  go  beyond  them. 

"But  these  Acts  of  Congress  do  not,  and  were  not  intended  to 
operate  beyond  the  limits  of  the  United  States;  and  as  tlie  pat- 
entee's right  of  property  and  exclusive  use  is  derived  from  them 
they  cannot  extend  beyond  the  limits  to  which  the  law  is  con- 
fined/^°« 

The  right  secured  inventors  by  patents  is  that  of  protection 
against  their  unauthorized  use  by  others,  but  this  docs  not  carry 
with  it  any  unlimited  and  unrestricted  right  on  the  part  of  tlie 
inventor  himself  to  use  his  own  invention.  Such  right  is  sub- 
servient to  the  Police  power  of  the  United  States  and  of  the  in- 
dividual States.^'  The  production  and  sale  of  a  patented  article 
or  machine,  however,  can  only  be  restricted  as  the  production 
and  sale  of  non-patented  articles  may  be.  The  patent  for  a 
dynamite  powder  does  not  prevent  the  State  from  prescribing 
the  conditions  of  its  manufacture,  storage  and  sale  so  as  to  pro- 
tect the  community  from  the  danger  of  explosion.  A  patent  for 
the  manufacture  and  sale  of  a  deadly  poison  does  not  lesson  the 
right  of  the  State  to  control  its  handling  and  use.^^ 

The  United  States  can  grant  no  perpetual  patents ;  the  length 
of  time  for  which  they  shall  be  granted  is  to  be  determined  by 
the  discretion  of  Congress.®®  Congress  also  has  the  power  to 
decide  who  are  authors  and  inventors,  but  the  courts  will  never 
presume  Congress  to  have  decided  that  question  in  a  general 
act  in  favor  of  any  particular  individual,  unless  the  wording  of 
such  act  renders  such  a  construction  unavoidable.^"® 

§  151.  Copyrights. — Under  the  common  law  a  producer 
of  any  intellectual  work  had  the  right  of  first  publication  of 
his  work,  but  not  the  continued  right  of  exclusive  publiea- 

"•  Brown   v.   Duchesne,   19   How-  344,  347. 

ard,  183.  "^^^  Ppnnook  v.  Dialo^ne,  2  Peters, 

«"  Patterson  v.  Kentucky,   97   U.  1,  16. 

S.  501.  '"'Evans   v.    Eaton,    3   Wheaton, 

•«  Webber  v.  Virginia,  103  U.  S.  454,  513. 


2G0  CONSTITUTIONAL   LAW.  §§152,153 

tion.  This  latter  right  was  only  secured  to  him  by  statute. 
In  the  United  States  statutes  a  copyright  in  a  book  is  de- 
fined to  be  **the  sole  liberty  of  printing,  reprinting,  publish- 
ing ♦  •  •  and  vending  the  same.'^^^^  This  right  de- 
pends absolutely  upon  the  Constitution  and  statutes  of  the 
United  States.  It  is  for  Congress  to  say  when,  for  what 
length  of  time,  and  under  what  circumstances  copyrights 
shall  be  issued.  Congress  has  given  a  very  wide  scope  to 
the  copyright.  All  kinds  of  printed  matter,  together  with 
maps,  charts,  pictures,  prints,  statues,  models  and  photo- 
graphs may  be  protected.  For  example,  it  has  been  that 
Congress  may  provide  for  copyrights  on  photographs  as  works  of 
art  or  science  as  far  as  they  are  representatives  of  original  intel- 
lectual conceptions  of  the  author.^''- 

This  clause  gives  Congress  no  power  to  legislate  on  the  sub- 
ject of  trademarks.  Such  power  as  the  United  States  may  have 
over  trademarks  arises  out  of  their  power  to  regulate  commerce, 
and  is  restricted  in  its  application  to  interstate  commerce. ^^^ 

§  152.  The  establishment  of  inferior  Federal  tribunals. — 
Clause  9 :  (The  Congress  shall  have  power)  "To  (constitute 
tribunals  inferior  to  Supreme  Court."  The  Constitution  pro- 
vides directly  for  the  creation  of  the  Supreme  Court.  The 
power  here  granted  to  Congress  to  constitute  inferior  tribunals 
will  be  considered  in  the  cliapter  on  the  judicial  department  of 
the  United  States  Government. 

S  15^1.  Piracies  and  offenses  against  the  law  of  nations. — 
Clause  10:  (The  Congress  shall  have  power)  ''To  define  and 
punish  piracies  and  felonies  coninntted  on  the  high  seas  and  of- 
fenses against  the  law  of  nations.''  "To  define  piracies,  in  the 
sense  of  the  Constitution,  is  merely  to  enumerate  the  crimes 
which  shall  constitute  ])iracy,  and  this  may  be  done  eitlier  by  a 
reference  to  crimes  linving  a  teclinieal  name  and  determinate 
extent,  or  by  enumerating  the  net*  in  detail  upon  which  the  pun- 

'°'U.  S.  Rev.  Stat.,  S.  4i)5'J.  J()4;     Uuitod    States    v.    SteflFens; 

'^  Wheaton   v.   Peters,   S   Peters.  Unite«l   States   v.    Witterman,   and 

.390,  591.  United    States    v.    Johnson    et    al., 

'"Blanehard  V.  Sprague,  2  Story,  100  U.  S.  550. 
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ishment  is  inflicted."*^*  Congress  cannot  extend  the  meanin^r 
of  these  term?  heyond  the  meaning  which  they  have  hy  the  law 
of  nations.  In  disciissinii  a  case  of  murder  of  a  foreitriior  hy  a 
foreigner,  committed  on  sea  on  a  foreign  vessel,  tlie  Supreme 
Court  said  in  United  States  v.  Pirates  :^^*'*  "Nor  is  it  any  objec- 
tion to  this  opinion  tliat  the  law  declares  murder  to  be  piracy. 
These  are  things  so  essentially  different  in  their  nature,  that  not 
even  the  omnipotence  of  legislature  power  can  confound  or  iden- 
tify them.  Had  Congress,  in  this  instance,  declared  piracy  to  be 
murder,  the  absurdity  would  have  been  felt  and  acknowledged, 
yet,  with  a  view  to  the  exercise  of  jurisdiction,  it  would  have 
been  more  defensible  than  the  reverse,  for  in  one  case  it  would 
restrict  the  acknowledged  scope  of  its  legitimate  powers,  in  the 
other  extend  it.  If,  by  calling  murder  piracy,  it  might  assert  a 
jurisdiction  over  that  offense  committed  bv  a  foreigner  on  a  for- 
eign vessel,  what  offense  might  not  be  brought  within  their 
power  by  the  same  device?  The  most  offensive  interference  with 
the  governments  of  other  nations  might  be  defended  on  the 
])recedent." 

It  is  not  necessary,  in  order  to  make  a  statute  valid  under  this 
clause,  that  upon  the  face  of  tlie  statute  itself  the  acts  he  de- 
nounced as  oft'enses  against  the  law  of  nations.  It  is  enough  if 
the  statute  describes  tiie  act,  and  denounces  it  with  punishment, 
and  that  the  act  in  its  nature  comes  within  the  scope  of  interna- 
tional obligations.^^^ 

When  an  act  of  Congress  made  it  an  offense  to  make  a  revolt 
on  the  high  seas,  but  did  not  deline  the  offense,  it  was  held  to  Ik* 
competent  for  the  court  to  give  a  judicial  definition  of  it.^"^ 

The  high  seas  include  all  waters  not  within  the  territorial 
control  of  some  particular  country.  It  has  been  judicially  de- 
cided that  the  Great  Lakes  are  high  seas.'^^**  Navigable  rivers 
in  other  countries  are  not,  however,  so  included. ^^^ 

"^United     States     v.     Smith,     ;'  ''^United    States    v.    Kelly,     11 

Wheaton,  153,  157.  Wheaton,  417. 

'''"  United  States  v.  Rodirers,  150 
'•'=5  Wheaton,  184,  19S.  ^^    j^    „^,,  "^      ' 

'•*  United    States    v.    Wliite,    i!7  '""United    States    v.    Wiltberger, 

Fed.  Rep.  203.  :\  \Vh.'nt<m,  7(5. 


262  CONSTITUTIONAL    LAW.  §  154 

Under  this  clause  Congress  is  given  the  power  to  pass  laws  for 
the  suppression  of  the  slave  trade  ;^^^  and  for  punishing  the  coun- 
terfeiting of  tlie  securities  or  money  of  foreign  countries  or  the 
notes  of  foreign  corporations.^ ^^ 

The  United  States  may  punish  crimes  committed  on  the  high 
seas,  either  on  hoard  sl)i])s  Hying  the  American  flag,  or  on  ships 
held  by  pirates,  or  persons  not  lawfully  sailing  under  the  flag  of 
any  nation."* 

§  1 54.  Declaration  of  war.  Letters  of  marque  and  re- 
prisal.— Clause  n  :  (The  Congress  shall  have  power)  **To 
d(H*lare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  waters.'' 

The  exclusive  power  to  declare  war  is  vested  in  Congress,  ex- 
cept that  the  State?  may  engage  in  war,  without  the  consent  of 
Congress,  when  actually  attacked,  or  in  such  immincut  danger  as 
will  not  admit  delay.  War  is  ''that  state  in  which  a  nation  prose- 
cutes its  right  by  force."* ^'^  It  is  not  necessarily  begun  by  a 
formal  declaration  of  war.**"*  The  power  to  declare  war  carries 
witli  it  the  power  to  pnss  all  laws  necessary  for  the  carrying  on 
of  war,  and  to  prosecute  the  war  by  all  means  recognized  as 
legitinuite  by  the  rules  of  International  Law.*^''  In  cases  of  war 
with  uncivilized  nations  a  country  is  not  bound  by  the  rules  of 
International  Law. 

Congress  has  the  power  .either  to  make  reprisals  on  enemy 
proju'ity  found  within  the  territory  of  the  United  States  when 
war  is  declared,  or  to  order  the  confiscation  of  enemy's  property, 
a  mere  dechii-ation  of  war,  however,  does  not  authorize  either 
rej)i'isals  or  confiscation?.**'^ 

Con^M'(\ss  shall  have  the  same  ])o\ver,  and  can  resort  to  the 
same  methotls  in  the  ca-(^  of  a  civil  war  as  in  the  case  of  a  war 

^'"Federal  Cases  No.  18,  LMjDa.  "*  Tlio  Prizo  Cases,  2  Black,  635. 

'"United    States    v.    Wliitc,    27  "'Tyler  v.   Defrees,   11   Wallace, 

Fed.    Hep.    201:    Fiiited    States    v.  n.'U  ;     the    Prize    Cases,    2    Black, 

Arjona,  120  U.  S.  471),  4s;'>.  ()3r> ;    Miller   v.   United    States,    11 

"-United    States    v.    ll..ln].'s.    f)  Wallace,  liOf.;   Dooley  v.  Smith,  13 

Wheat«»n,  412,  417.  W.-illMce.    (104;     the    Le^ral    Tender 

"=' The  Prize  Casrs,  2  lila.-k.  iVA'^ ;  Cu^^i-^.  12  Wallace.  4r.7. 

Tias  V.  Tin^ry,  4   Dallas,  :57 ;  '{'all... t  "    P.rown     v.     Unite^l     States,    S 

V.  Srainan,    1   ("ranch,  2s.  ('ranch,  110,  127. 
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with  a  foreign  power. ^^^  The  powder  to  declare  and  carry  on 
war  carries  with  it  the  power  to  acquire  territory  by  conquest. ^^** 
The  grant  of  the  powers  of  issuing  letters  of  marque  and  re- 
prisal, and  of  nuiking  rules  concerning  captures  on  land  and 
water,  are  unnecessary  as  they  are  included  in  the  grant  of 
power  contained  in  the  first  part  of  the  clause.  The  same  might 
also  be  said  about  some  of  the  powers  granted  in  the  succeeding 
clauses  of  this  same  section.  Under  the  Constitution  the  power 
to  grant  letters  of  marque  and  reprisal  is  exclusively  in  the 
United  States,  the  power  being  expressly  denied  to  the  States. 
Under  the  Articles  of  Confederation  the  States  had  had  this 
power  under  certain  restrictions.^^" 

During  a  war  Congress  may  permit  partial  intercourse  with 
the  enemy. ^-^  Congress  may  also  provide  for  the  distribution 
of  prize  money,  but  independent  of  statute  there  is  no  right  to 
prize  in  property  captured  by  vessels  of  the  United  States.^^* 
The  power  to  make  rules  concerning  captures  on  land  and  water 
includes  captures  either  on  the  high  seas  or  in  territorial  wa- 
ters.^-2 

§155.  The  army. — Clause  12:  (Congress  shall  have 
power)  *'To  raise  and  support  armies,  but  no  appropriation 
of  money  to  that  use  shall  be  for  a  longer  time  than  two 
years.'' 

The  ])0wer  to  raise  and  sii])port  armies  follows  as  a  necessary 
incident  from  the  ])<)wer  to  declare  war.  "The*  Federal  power 
has  a  right  to  declare  and  prosecute  wars,  and,  as  a  necessary 
incident,  to  raise  and  transport  troops.'*'-^  Such  armies  may  be 
raised  by  draft  and  any  able  bodied  man  may  be  compelled  to 
serve.  Under  the  twot'ohl  })ow('r  to  raise  armies  and  to  call  forth 
and  organize  the  luilitia  of  the  several  States,  ])oth  regular  na- 

1"  Tyler  V.  Defrces,   U    Wallace,  ^^'^  Hamilton    v.    Dillin,    21    Wal- 

331 ;  the  Prize  Cases,  2  Black,  035.  lace,  73,  S7. 

And    See    Chapter     XIT.     of    this  ^-' The    Siren,    13    Wallace,    380, 

work.  392. 

,,s  T  ry  oo.'  r>   T         e  '"  Bfown     V.    United    States,     S 

"*  Insurance  Co.  v.  3.^()  Bales  of  ' 

ry   ..         -,    T»  X  rii  Cranch,      110,      ir>3;      La^lar      v. 

Cotton,   1    Peters,   511. 

Browne,  92  IT.  S.  187. 

"*  Sec  Articles  of  Confederation,  '^  Crandall    v.     Neva<la,    M    \\i\i- 

Article  VI.  lace,  35. 
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tional  arniicp  and  occasional  militia  forces  from  the  several 
States  may  be  raisiul,  either  by  conscription  or  in  other  modes. 
Tlie  power  to  raise  them  by  conscription  may  at  a  crisis  of  ex- 
treme exigency  be  indispensable  to  national  security.*-*  Con- 
gress has  the  power  to  enlist  minors  in  the  army  of  the  United 
States  without  the  conscmt  of  their  j)arents.*'-^  Congress  has  full 
])ower  of  legislation  in  the  matter  of  increase  or  reduction  of  the 
army,  and  may  ratify  the  action  of  the  President  in  mustering 
officers  or  troops  out  of  service;  this  power  is,  however,  primarily 
in  Congress  and  not  in  the  President. ^-*^ 

Tlie  limitation  of  the  period  of  appropriation  for  the  army  to 
two  years  was  the  result  of  the  old  Anglo  Saxon  fear  of  standing 
armies.  In  England  it  was  customary  to  pass  annual  appropria- 
tions for  the  army,  and  also  annual  militia  bills  for  the  purpose 
of  preventing  the  e\ccnti\e  from  being  able  to  build  up  a  strong 
standing  army  indcjiendcut  of  the  control  of  the  Legislature.*-' 

The  power  to  dechire  war  was  not  given  to  Congress  to  be  used 
for  purposes  of  aggi'ession.*-"^  The  United  States  (.iovernment 
can  exercise  all  the  powers  in  the  cape  of  a  civil  war  that  it  can 
in  a  foreign  war.^"*  The  control  of  the  army  is  entirely  in  the 
hands  of  the  Fe<kM'al  (iovernment.  and  the  executive  or  judicial 
authority  of  any  State  will  not  be  allowe<l  to  interfere  with  it  in 
any  way. 

§  156.  The  navy. — (  laiise  L^:  (The  Congress  shall  have 
j)ower)  '*To  provide  and  maintain  a  navy.'*  The  jealousy  again>»l 
the  army  prevalent  during  the  18th  century,  both  in  this  country 
and  in  Kiigland,  did  not  extend  to  the  navy,  and  no  restrictions 
as  to  the  k'ligth  of  the  a])})ro|)riations  for  this  branch  of  the  mili- 

'-■*  McCall 's  Case.    Fcilcral  Cases,  adoption  in  tho  conventions  of  hoy- 

No.  L,  (569.  i-ral   of  the  States. 

'-"''United    States    v.    lHainbri<lge,  '-"*  United  States  v.  CastrcUein,  - 

1    Mason,  71.  Hlaek,  35.'>. 

'-'Street    v.    United    States,    ^'^'^  '-"Prize     T'ases,     'J     Black,     63"); 

U.  S.  i»l)9,  307.  the    Venici'.    L»    Waihiee,   258;    Mrs. 

'-^  The    fa<t    that     tlie    Constitii-  Ah-xander 's  Cotton,  L' Wallace,  404 ; 

tion    jiennitted    approjiriations    to  Ouachita    Cottt)n,   (5   Wallace,   ^'Jl ; 

Ite   ma<h'  for  the  army   for  so  lon<x  MeJ\ee    v.    United    States,    H    Wal- 

a   ]»eriod   as   two  years   u;is  one   **(  \:u-v.    Ki.'i.      See    discussion    of   this 

tin-    arijnMieiit<5     ur^cd    against     its  (jiD'stion   in   Cliajder  XI  f. 
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lary  service  was  inserted  in  the  Constitution.  This  clause  gives 
to  Congress  the  same  general  control  over  the  navy  that  the  12th 
clause  does  over  the  army.  Under  tlie  liberal  interpretation  of 
this  clause  it  has  been  held  that  Congress  liad  the  power  to  es- 
tablish a  Naval  Academy^'^"  or  to  authorize  the  Government  to 
buy  or  build  any  number  of  steam  or  other  ships  of  war,  to  arm 
and  otherwise  prepare  them  for  war  and  to  dispatch  them  to 
any  accessible  part  of  the  globe.^^^ 

;^  157.  The  government  and  regulation  of  the  land  and 
naval  forces. — Clause  14:  (The  Congress  shall  have  power) 
'*To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces.**  This  clause  is  not  strictly  neces- 
sary. It  is  jmplied  in  the  three  previous  clauses  and  more 
particularly  in  the  eleventh.  Under  this  clause  Congress 
may  provide  for  the  trial  and  punishment  of  military  and 
Fuival  offenders. 

This  power  is  exclusi\e  in  Congress.  Xo  State  can  in  any 
l)articular,  either  through  its  legislative  or  judicial  department, 
regulate  or  abridge  the  rigid  of  Congress  in  this  respect. ^^-  Nor 
has  the  President  any  power  to  promulgate  rules  for  the  govern- 
ment of  such  forces  without  special  authority  from  Congress.^"' 
The  regulation  of  the  dismissal  of  army  otlicers  and  of  the  restor- 
ation of  dismissed  ollicers  is  with  Congress.^^*  Under  this  grant 
of  power  it  is  for  Congress  to  provide  for  trials  by  Courts-mar- 
tiaP^'*  and  to  decide  who  shall  act  on  such  courts-martial. ^^*^ 

§  158.  Calling  out  the  militia. — Clause  15  :  (The  Congress 
shall  have  powei')  "To  ])rovide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  L'nion,  supj)ress  insurrection  and  rej)(?l 
invasions."     Congress  has   v(\-ted   tliis  ])ower  to  call   forth   tlu* 

'*  United  States  v.  Bcvaiis,  3  j)iirtnnMits  in  this  respect  will  be 
Wheaton,  330.  found  in  Chapter  TX. 

-United  States  v.  Khodes,  1  Ah-  ^u  ^^,^,^  ,,  ^j^^jt^a  States,  L>4  Ct. 

],ott,  L>8.  ^,,     .,,, 

'•'-  In  re  Fair,  100  Fed.  Kej).  \r)7. 

,. ,  t3      •  TT   -i    1  o.    .         >o  i..  '"  Dvncs  V.   TToover.   iM)   Howard, 

'^'Swain  V.  United  States,  i*S  (  t. 

()4 
('A.    173.      A    more   eoinjdete    treat - 

:  lent   of  the   respeeuve    parties   of  '"' McClctni^ht ry    v.    l^emin;;,    KSG 

the    exeeiiti\e    and     letjislative    dc-        V.  S.  (')[). 
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militia  in  the  President,  and  it  is  now  within  his  discretion  to 
decide  when  such  action  is  necessary  and  proper,  and  his  decision 
in  this  matter  is  not  suhject  to  review  by  the  judicial  depart- 
ment of  either  the  United  States  or  any  one  of  the  separate 
States.^3* 

The  militia  may  be  called  out  by  tlie  President  for  the  pur- 
pose of  upholding  the  Government  of  a  State  which  is  recognized 
by  the  President  as  tlie  hvwful  government  of  the  State.^'^^  In 
calling  out  the  militia  of  a  State  the  President  may  give  his 
orders  to  the  Governor  of  the  State  or  to  any  other  ollicial.^'*'' 
'J'his  grant  of  power  carries  with  it  the  riglit  to  take  all  necessary 
steps  to  guard  against  the  renewal  of  an  insurrection  which  has 
been  put  down.^^^'  The  relations  of  the  National  Government  to 
the  State  militia  before  they  are  called  into  actual  services  are 
not  such  as  to  authorize  the  President,  without  legislation,  to 
establish  in  the  war  department  a  bureau  to  supervise  and 
control  the  militia/*^ 

§159.  Organizing  and  drilling  the  militia. — Clause  16: 
(Tlie  Congress  sliall  liave  power)  "To  provide  for  organizing, 
arming  and  disciplining  tlie  militia,  and  for  governing  such 
j)art  of  them  as  may  be  em})loyed  in  the  service  of  the  United 
States,  reserving  to  the  States,  respectively,  the  appointment  of 
tlie  oflicers,  and  tlie  antliority  of  training  the  militia  according 
to  the  discipline  ])rescribed  by  Congress.*' 

'J1ie  object  of  tliis  clause  is  to  secure  a  certain  degree  of  uni- 
formity and  national  control,  in  times  of  danger,  among  the 
militia  of  all  the  States,  while  reserving  to  the  States  their 
ordinary  majiagenicnt  and  control.^*-  The  power  of  the  State 
governments  to  legislate  on  the  subject  is  concurrent  with  that 
of  Congress,  the  Federal  law  prevailing  in  case  of  conflict. 
After  a  detachment  of  militia  has  been  actually  mustered  into 
the   service   of    the   Ignited    States,    the   control    of   the    United 

'■'•Martin   v.    iStott,    12    Wlu^ali)!!,  "^^  Raymond  v.  Thomas,  91  U.  S. 

19.  712.  714. 

'^  rAitluM"  V.   Borden,   7    ITowanl,  ^"  10  opinions  of  Attorney  Gon- 

1,   8.  cral,  17. 

'■'"' Mouston  V.  Mo<»rc\  .")  Wli«'aton,  "-'IFouston  v.  .\r(M)rr,  .T  Whonton, 

1.  1. 
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States  Government  over  them  is  exclusive.^^^  Congress  also 
lias  the  e.xclusive  power  to  determine  who  shall  compose  the 
militia. 

§  160.    The  seat  of  Government  of  the  United  States.— 

Clause  17:  (The  Congress  shall  have  power)  "To  exercise  ex- 
clusive legislation  in  all  dases  whatsoever,  over  such  district  not 
exceeding  ten  miles  square  as  may,  by  cession  of  particular 
States  and  the  acceptance  of  Congress,  become  the  seat  of  Gov- 
ernment of  the  United  States,  and  to  exercise  like  authority 
over  all  places  purchased  by  the  consent  of  the  legislature  of 
the  States  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  buildings.'*^^* 

The  jurisdiction  of  the  United  States  over  the  District  of 
Columbia  vested  on  the  first  Monday  in  December,  1800,  under 
the  Act  of  cession  passed  by  the  legislature  of  A'irginia,  Decem- 
ber 3,  1?S9,  providing  *^tliat  a  tract  of  Country  not  exceeding 
ten  miles  s(juare,  or  any  lesser  (juantity,  to  be  located  within 
tlie  limitvS  of  this  State,  and  in  any  part  thereof,  as  Congress 
may  by  law  direct,  shall  be,  and  the  same  is  hereby  forever 
ceded  and  ndiquished  to  tlie  Congress  and  (iovernment  of  the 
l.^nited  States,  in  full  and  absolute  riglit  and  exclusive  juris- 
diction, as  well  of  soil  as  of  persons  residing,  or  to  reside 
thereon,  jmrsuant  to  the  tenor  and  effect  of  the  eighth  section 
of  the  first  article  of  the  Constitution  of  Government  of  tlie 
United  States.'^^^' 

The  sovereignty  of  flu*  United  States  over  tlie  District  of 
('olumbia  is  permancMit.  The*  ten  miles  s(juar(»  that  might  by 
cession  of  j)arti('ular  States  and  tlie  acceptance  of  Congress 
become  the  seat  of  (iovernment  was  meant  by  the  framers  of 
the  Constitution  to  be  as  pei-nianenl  as  the  States  from  whose 
boundaries  their  territoi-y  was  to  Ix*  tak<'n.  "^riie  s(»at  of  govern- 
ment, unlike*  tlie  teri'itory  ae(juire(l  by  conciiiest,  treaty,  and 
cession,  was  not  to  l>e  donated  or  aceejited  as  a  transitory  terri- 
torial boundai-y.  11  was  a  pai't  of  the  constitutional  scheme  to 
provi^le    for   the    jHTjictual    use   of   enougli    t<Tiitory    free    from 

'*^Id.  "•'•  United  Stilton  V.   TfamniDTul,   1 

'**TTnitr.l      Stntes      Coii^titnticii.        rrnnch.    (('.  (\   x   M.) 
Art.    I.,  Sc<'.   s.   ClniKc    17. 
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State  control  to  meet  the  demands  of  a  permanent  national 
seat  of  govern  men t.^^** 

The  United  States  possesses  full  and  unlimited  jurisdiction 
hoih  of  a  political  and  municipal  nature  over  the  District  of 
Columbia. ^^'  National  and  municipal  le<;islative  powers  are 
here  blended  in  one  l)odv — Congress.^*®  No  laws  can  operate 
in  this  district  except  in  virtue  of  congressional  sanction.  The 
laws  of  Maryland  and  Virginia,  which  were  adopted  by  the 
Act  of  Congress  on  the  27th  of  February,  1801,  2  Statutes  Law, 
1013,  do  not  operate  here,  praprio  vigore,  but  solely  by  virtue  of 
the  Act  which  adopted  them  in  mass,  instead  of  enacting  them 
tot  idem  verbis }^'^ 

Crimes  committed  in  the  District  of  Columbia,  are  not  crimes 
against  the  District  but  against  tlie  United  States. ^'"'^  The  rule 
that  tliere  are  no  common  law  ofl'enses  against  the  United  States 
does  not  apply  to  the  District  of  Columbia.^ ^^  The  power  of 
tlie  United  States  ovc^r  the  District  of  Columbia  includes  the 
general  and  complete  jmwer  of  taxation. ^^^  An  inhabitant  of 
tlie  District  of  (Johimbia,  who  makes  it  liis  domicile,  is  not  a 
citizen  of  any  State.^''-'  The  deprivations  of  the  citizens  of  the 
District  of  Columbia  of  all  political  rights  is  contrary  to  the 
j)rinci])les  of  our  Covin-nment,  but  is  u])])eld  by  a  necessary 
exception. ^'"^ 

The  last  portion  of  this  clause,  giving  Congress  jurisdiction 
o\er  land  ]nirchased  in  any  State,  with  tlie  consent  of  the  legis- 
lature thereof,  for  certain  si)eeified  purposes,  nnist  be  strictly 
followed  in  order  that  such  oxclusive  jurisdiction  may  rest  in 
Congi'ess.  When  a  piirehase  of  land  for  any  of  these  purposes 
is  made  by  the  National  (Jovernment,  and  tlie  State  legislature 

"STames    v.    Uiiito«l    8tatos,    WS  1,9. 

Ct.  (1.  6l7.  '"'  Tynor    v.    Uiuted    States,    23 

"■Shoemaker    v.    ITniti'd    States,  App.  Cases,    District  of  Columbia, 

147  II.  S.  282,  300.  a.lS. 

'^"Pollard   V.   Ilo^an,   3  Howard,  '=' Parsons  v.  District  of  Colum- 

212.  l>ia,  170  U.  S.  45,  56. 

'•'Unite.]    Stat«-s    v.    Willinins.    4  ^'M  issel  v.  McDonald,  16  Blateb. 

Cran.-li.    (C.  ('.)    372.  l.")0. 

'••"Metropolitan    l\ail\vay    Co.    v.  '•'  Met ro]»olitan    Railway    Co.    v. 

District    of    Coliimhiii.    WVl    W    S.  Distri<-t   of  Cohunbia,  132  U.  S.   1. 
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has  given  its  consent  to  the  purchase,  the  land  so  purchased  hv 
the  very  terms  of  the  Constitution  ipso  facto  falls  within  the 
exclusive  legislation  of  Congress,  and  the  State  jurisdiction  is 
completely  ousted. ^'"'^  This^  result  of  exclusive  jurisdiction  over 
land  docs  not  follow  when  the  land  has  been  purchased  by  the 
United  States  without  the  consent  of  the  State  and  where 
political  jurisdiction  over  the  same  has  not  been  otherwise 
ceded  to  the  United  States  by  the  State.^"'^ 

The  reservation  which  has  usually  accompanied  the  consent 
of  the  States,  that  civil  and  criminal  process  of  the  State  courts 
may  be  served  in  the  places  purcliased  is  not  considered  as 
interfering  in  any  respect  with  the  supremacy  of  the  United 
States  over  them,  but  is  admitted  to  prevent  tliem  from  becom- 
ing an  asylum  for  fugitives  from  justice."^  Within  the  places 
purchased  and  used  for  the  purposes  mentioned  in  the  Consti- 
tution, the  national  and  municipal  powers  of  government,  of 
every  description,  are  imited  in  Congress.^ '•*^ 

§  161.  The  implied  powers  of  Congress. — Clause  18 :  (The 
Congress  shall  have  power)  ^^To  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers  and  all  other  powers  vested  by  this  Constitution  in  the 
Government  of  the  United  States,  or  any  department  or  oflice 
thereof." 

The  necessity  for  the  insertion  of  such  a  clause  is  at  least 
doubtful.  In  the  "Federalist"  it  is  said  that  this  clause  is 
"only  declaratory  of  a  truth  which  would  have  resulted  by 
necessary  and  unavoidable  implication  from  the  very  act  of 
constituting  a  federal  government  and  vesting  it  with  certain 
specified  powers.  *  *  *  A  power  to  lay  and  collect  taxes 
must  be  a  power  to  pass  all  laws  nroessary  and  ])roper  for  tlu» 
execution  of  that  power;  and  what  does  the  unfortunate  and 
calumniated  provision  in  question  do  more  than  declare  the 
same  truth,  to  wit,  that  the  national  l(\L:islatnn\  to  whom  the 
power  of  laying  and  colh^cting  tax('s  had  hoen  previously  given, 

'"United    States    v.    ConiplI,     2  '"Fort    Leavenworth    K.    Co.    v. 

Mason,   60.  Lowe,   114  U.  S.  r>25.  533. 

'»*  United    States    v.    San    Fran-  "^Pollard  &  Ha^an,   3   Howard, 

Cisco  Bridge  Co.,  88  Fed.  Rep,  894.  212,  223. 
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might  in  the  execution  of  that  power,  pass  all  laws  necessary 
and  proper  to  carry  it  into  effect."^°° 

^'The  Constitution  provides  expressly  for  the  exercise  of  such 
powers  to  the  full  extent  that  they  may  be  ^necessary  and  proper/ 
No  other  limitation  is  impaired.  Without  this  provision,  the 
same  result  would  have  followed.^'^^^  In  the  case  of  McCulloch 
V.  Maryland  it  was  even  argued  in  behalf  of  the  State  of  Mary- 
land that  this  clause  must  be  construed  as  a  restriction  on  the 
powers  already  granted  to  Congress  instead  of  as  a  grant  of 
additional  power. 

The  power  of  legislation  granted  by  this  clause  is,  by  its 
words,  carefully  confined  to  the  specific  objects  before  enumer- 
ated.^"^ But  Congress  has  under  this  cUiuse  a  large  discretion 
as  to  tlie  means  to  be  employed  iu^*'-  the  exercise  of  any  power 
granted  to  it. 

The  most  important  construction  of  this  clause  is  that  con- 
tained in  tlie  decision  rendered  by  Chief  Justice  ]\Iarshall  in 
the  case  of  McCulloch  v.  The  State  of  ]\laryland  et  al.  ;^"^  in 
which  a  broad  liberal  meaning  was  given  to  this  clause  wdiicli 
has  been  since  followed,  'i'his  decision  was  in  part  as  follows: 
*^But  the  argument  which  most  conclusively  demonstrated  tlie 
error  of  the  construction  contended  for  ]>\  tlie  counsel  for  the 
State  of  Maryland,  is  founded  on  the  intention  of  the  conven- 
tion, tis  manifested  in  the  whole  clause.  To  waste  time  and 
argument  in  |)roving  that,  without  it.  Congress  might  carry 
its  powers  into  e.xcrutioti,  wouM  be  not  iinich  less  idle  than  to 
hold  a  lighted  ta])er  to  the  sun.  As  little  cnn  it  be  required  to 
prove,  that  in  the  al)>^once  of  this  clause.  Congress  would  have 
some  choice  of  uieans.  Tluit  it  might  employ  tliose  which,  in 
its  judgnumt,  wouhl  advantageously  cflect  the  object  to  be  ac- 
complislied.  1'hat  any  moan-  a<la])t(nl  to  the  end,  any  means 
which  tcMided  directly  to  tlie  execution  of  the  constitutional 
powers  of  th(^   (lovernmenl,   wore    in    themselves  constitutional. 

'^^  Aloxander     Hnniilton     in     flu-  "''Ex    parte    ^lurrvman,    Taney, 

Vodoralist.    Xu.   XXX  1 1 1.  '•- Uiiite.l  States  v.  Northern  ^<G 

2  in. 

"•"  IJiiite-l     States    v.     liMiodes,     1        curities  Co.,  103  X.  8.  197. 
Abbott,  28.  '"4  Wheat. )n,  SK). 


^  161  THE    POWERS    OF    CONGRESS.  271 

This  clause,  as  construed  by  the  State  of  Maryland,  would 
abridge  and  almost  anniliilate  this  useful  and  necessary  right 
of  tlie  legislature  to  select  its  means.  That  this  could  not 
be  intended,  is,  we  should  think,  had  it  not  been  already  con- 
troverted, too  apparent  for  controversy.  We  think  so  for  the 
following  reasons :  First,  the  clause  is  placed  among  the  powers 
of  Congress,  not  among  the  limitations  on  those  powers. 

"Second,  its  terms  purport  to  enlarge,  not  to  diminish  the 
powers  vested  in  the  Goveniment.  It  purports  to  be  an  addi- 
tional power,  not  a  restriction  on  those  already  granted.  No 
reason  has  been  or  can  be  assigned,  for  thus  concealing  an 
intention  to  narrow  the  discretion  of  the  national  legislature, 
under  words  which  purport  to  enlarge  it.  The  framers  of  tlie 
Constitution  wished  its  adojition,  and  well  knew  that  it  would 
be  endangered  by  its  strength,  not  by  its  weakness.  Had  they 
been  capable  of  using  language  \vhich  would  convey  to  the  eye 
one  idea,  and.  after  deep  reflection,  impress  on  the  mind  another, 
they  would  rather  have  disguised  the  grant  of  i)ower,  than  its 
limitation.  If,  then,  their  intention  had  been,  by  this  clause, 
to  restrain  the  free  use  of  means  which  might  otherwise  have 
l)een  implied,  that  intention  would  have  been  inserted  in  another 
place,  and  would  have  been  expressed  in  terms  res<Mnbling  these : 
^In  carrying  into  execution  the  foregoing  powers,  and  all  others,' 
etc.,  'no  laws  shall  be  passed  but  such  as  are  necessary  and 
proper.'  Had  the  intention  been  to  make  this  clause  restrictive, 
it  would  unquestionably  have  been  so  in  form  as  well  as  in 
effect. 

'*The  result  of  the  most  careful  and  attentive  consideration 
bestowed  upon  this  clause  is,  that  if  it  does  not  enlarge,  it 
cannot  be  construed  to  restrain  the  powers  of  Congress,  or  to 
impair  the  right  of  the  l(*gislature  to  exercise  its  best  judgment 
in  the  selection  of  measures,  to  carry  into  execution  the  consti- 
tutional powers  of  the  (lovernment.  If  no  other  motive  for  its 
insertion  can  be  suggested,  a  sufficient  one  is  found  in  the 
desire  to  remove  all  doubts  respecting  the  right  to  legislate  on 
that  vast  mass  of  incidental  powers  which  must  Im^  involved  in 
the  Constitution,  if  that  instrument  be  not  a  si)]endid  bauble. 

"We  admit,  as  all  must  admit,  that  the  powers  of  the  Govern- 
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rncut  are  limited,  and  that  its  limits  are  not  to  be  transcended. 
But  we  think  the  sound  construction  of  the  Constitution  must 
allow  to  tlie  national  legislature  that  discretion,  with  respect  to 
the  means  by  which  the  powers  it  confers  are  to  be  carried  into 
c-xocution,  which  will  enable  that  body  to  perform  the  high 
duties  assigned  to  it,  in  the  manner  most  beneficial  to  the  people. 
Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the 
Constitution,  and  all  means  winch  are  appropriate,  which  arc 
plainly  adopted  to  tliat  end,  which  are  not  prohibited,  but  con- 
sistent witli  tlie  letter  and  spirit  of  the  Constitution,  are  con- 
stitutional." 

Half  a  century  later,  in  the  Legal  Tender  Cases,^^*  the 
Supreme  Court  said :  "We  are  accustomed  to  speak  for  mere 
convenience  of  the  express  and  implied  powers  conferred  upon 
(^ongress.  But  in  fact  the  auxiliary  powers,  those  necessary  and 
appropriate  to  the  execution  of  other  powers  singly  described, 
are  as  expressly  given  as  is  the  power  to  declare  war,  or  to 
estabh'sli  uniform  laws  on  the  subject  of  bankruptcy.  Tliey  are 
not  catalogued,  no  list  of  them  is  made,  but  they  are  granted 
in  tlie  last  clause  of  section  eight  of  the  first  article,  and  granted 
in  the  same  words  in  wliicli  all  other  powers  are  granted  to 
Congress."  In  the  same  case  it  was  furtlier  held  that  the  only 
restriction  upon  tlie  exercise  of  these  auxiliary  powers  is  that 
there  must  be  a  necessary  relation  between  the  end  sought  and 
the  means  adopted. 

The  various  powers  which  liave  been  held  to  be  auxiliary  to 
the  various  powers  expressly  granted  to  Congress  have  been 
already  discussed  under  the  different  clauses  of  this  section  of 
the  Constitution.  The  existence  of  a  power  in  Congress,  how^- 
ever.  need  not  necessarily  he  inipliiMl  from  some  particular 
single  power  granted  to  Congress,  it  may  be  implied  from  the 
result  of  a  combination  of  several. ^''■'' 

^  162.  Powers  denied  to  Congress.— The  ninth  section  of 
the  first  article  of  the  Constitution  consists  of  an  enumeration 
of  the  powers  denied  \n  Cmigress.  it  has  l)een  shown  how^  the 
powers  of  (~'ongn»-s  lui\e  hc(vn  greaily  enlai'ged  by  the  liberal 

"*'  li^   Wallar'o,  4r)7.  533.  "-'Tlie  Lejinl  Tender  Cases,  Knox 

V.  Lr'c,  li^  Wallace,  457,  533. 
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interpretation  given  to  the  eighteenth  clause  of  the  eighth  sec- 
tion of  the  first  article,  but  the  courts  will  not  further  enlarge 
such  powers  by  giving  a  restricted  application  to  the  prohibitions 
upon  the  powers  of  Congress  found  in  the  succeeding  section. 
An  act  of  Congress  is  to  be  accepted  as  constitutional  unless  on 
examination  it  clearly  appears  to  be  in  conflict  with  the  pro- 
visions of  the  Constitution;  but  if  the  Constitution  in  its 
grant  of  powers  is  to  be  so  construed  as  to  enable  it  to  carry 
into  full  effect  the  powers  granted  to  Congress,  it  is  equally 
imperative  that  where  a  prohibition  or  limitation  is  imposed, 
that  prohibition  should  be  enforced  in  spirit  and  in  its  entirety. 
Under  this  principle  a  stamj)  tax  on  a  foreign  bill  of  lading 
will  be  held  unconstitutional,  as  being  in  violation  of  the  pro- 
hibition against  export  duties.'^'* 

The  ninth  section  contains  eight  prohibition.^  or  limitations 
which  will  be  considered  in  their  order.  All  of  these  prohil)i- 
tions  are  limitations  of  the  powers  of  the  I'nited  States  only, 
and  do  not  affect  the  State  governments. 

§  163.  The  slave  trade.— §  9.  Clause  1  :  ''The  migration  or 
importation  of  such  persons  as  any  of  the  States  now  existing 
shall  think  proper  to  admit,  shall  not  be  prohibited  by  Congress 
prior  to  the  year  one  thousand  eight  hundred  and  eight,  but 
a  tax  or  duty  shall  be  imposed  on  such  im])ortation,  not  exceed- 
ing ten  dollars  for  each  person." 

This  clause  places  a  limitation  upon  the  power  to  legulatc 
c(mimerce  and  was  inserted  as  ])art  of  the  third  gi-eat  compro- 
mise in  the  constitutional  conv(mtion,  as  a  concession  to  the 
States  of  Xorth  and  South  Carolina  and  Georgia;  its  object 
was  to  allow  thcFC  States  to  continue  the  slave  trade  for  twenty 
years.^®^  But,  although  this  clause  was  adopted  with  special 
relation  to  the  importation  of  slaves,  its  application  is  not  lim- 
ited to  such  persons.  The  word  ^'importation"  refers  to  the 
case  of  slaves  coming  into  a  State,  while  ^'migration"  lias  refer- 
ence to  free  people  of  either  color.^^*^     Tho  right  to  place  a  tax 

'"•  Fairbank     v.     Uuited     States,  }>agnie  Oeneral   Translantiquc,   107 

181  U.  S.  283.  U.  8.  .=)9 

^•^  Scott     V.     Sanford,     U)     IIow-  ""  Xorris    v.    H<»st(in,    7    Howard, 

ard,  393,  39;*5 ;   Now  York  v.  Com-  454. 
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ou  the  importation  of  slave?,  does  not  include  the  right  to  tax 
the  migration  of  free  people.^^*' 

;$  ]  »i4.  Habeas  voorpus,  bills  of  attainder  and  ex  post  facto 
laws. — ( lause  2:  ''The  privilege  of  the  writ  of  haheas  corpus, 

sjiall  not  he  suspended,  unless  when  in  eases  of  rehellion  or 
invasion  the  public  safety  nuiy  require  it." 

I'liis  clause  forms  a  part  of  the  Bill  of  IJights  and  will  he 
taken  up  in  Chapter  XI. 

Clause  '•):  *\\(>  hill  of  attainder  or  ^'.r  //as/  facto  law  sliall 
he  passed.*' 

This  clause  also  forms  part  of  tlic  Bill  of  Bights  and  will 
he  considered  in  Chapter  XT. 

§  165.  Direct  taxes.^ — Clause  4:  '*Xo  capitation,  or  other- 
(hrect  tax  shall  he  laid  unless  in  proportion  to  the  census  or 
enumei'ation  hen'inl)efore  directed  to  Ik*  taken.'' 

This  clause  has  In^en  taken  up  in  the  discussion  of  the  ])owers 
of  taxation  lielonging  to  Congress.  This  elaus(»  is  not  a  pro- 
hibition, hut  merely  a  ride  j)resei-ihing  the  manner  in  which  a 
given  power  must  he  exercised. ^'^* 

S  U)().  Export  duties. — (  lause  5  :  *'No  tax  or  duty  shall  be 
laid  on  arti(les  exported  from  any  State."  The  word  '^export" 
as  used  in  this  clause,  ajjplies  oid\  to  goods  ex[)orted  to  a  for- 
eign country.'"'  Tliis  clause  doe<  not  prohibit  a  tax  on  foreign 
vessels;''-  not  a  genernl  tax  on  [)roperty  wliich  includes  ])r()p- 
erty  intiMidec]  foi-  exj)oitatiou  ;^' '  nor  a  stamp  tax  to  identify 
goods  intended  for  exportation.^"*  It.  however,  j)rohihits  a 
>tam[)  tax  on  hills  of  lading;'"''  or  a  stamp  tax  on  numifest  of 
cargo.^''^ 

Sl^w.  Commercial  preferences.— (lause  G:  "No  prefer- 
etx'e  shall  h«    given  })y  aiiy  regulation  of  commerce  or  rev- 

"  '  New    N'nik  V.  ('oni|t;iL,nii«>  Cicii-  '''Turhin   v.    l^iir^css,    117    U.   S. 

oral    Tnnjslniili<jii«',    1U7    V,   S.    .'!),  .'(i4,   507. 

&2.  '•'  I'aco  V.  I'.iiri;<'ss,  1)L>  C.  S.  372, 

'"  Vca/it'  l^.aiik  v.  I'rniio.  S  Wal-  ;;74. 

lace,  .":;:?,  .1-1 1.  ^'"'Faiibank     v.     United     States, 

^•'Doolev    V.    Unite. 1    Stales.    1  s:{  IS]    U.   S.   '2SX 

U.  S.  ^r,4.  '"'New    York,   etc.,   MnW   Steam- 

'•' A^niirrc  v.  MaxwcH.  3  l^>latclif.  ship  (.'o.  v.  United  States,  125  Fed. 

1  U).  Hep.  :V20. 
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eiiiie  to  the  ports  of  one  State  over  those  of  another;  nor 
shall  vessels  bound  to,  or  from,  one  State  be  obliged  to  enter, 
clear  or  pay  duties  in  another/' 

What  this  clause  prohibits  is  not  discrimination  between  in- 
dividual ports,  but  between  the  ports  of  one  state  collectively 
and  those  of  another  as  a  whole.  Every  port  of  entry  is  given 
a  preference  over  all  otlier  ports  not  so  favored/''  but  it  is  mani- 
festly impossible  to  make  every  port  a  port  of  entry. 

This  clause  does  not  extend  to  acts  wliich  directly  benefit  one 
port  and  only  incidently  injure  another,  as  by  changing  cluin- 
nels,  enlarging  harbors,  etc.  For  illustration,  an  obstruction 
placed  by  authority  of  Congress  at  tlie  head  of  one  channel  in 
a  navigable  river  between  two  states,  for  tlie  purpose  of  improv- 
ing another  channel  by  increasing  the  tlow  of  water  througli 
the  latter,  thus  increasing  its  deptli  and  water  way,  as  also 
the  scouring  effects  of  the  current,  at  the  expense  of  the  other 
channel,  is  not  a  preference  to  the  ports  of  the  state  on  tlie  side 
of  the  river  on  which  the  improved  channel  Hows,  forbidden 
by  this  clause.^  *^ 

The  "nor  shall  vessels  bound  to,  or  from,  one  state  be  o})liged 
to  enter  clear,  or  pay  duties  in  anotlier,"  has  relation  to  states 
other  than  those  between  whicli  the  voyage  is  being  made.^'" 

§  168.  Drawing  money  from  the  treasury. — Clause  7 : 
*'No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law;  and  a  regular  state- 
ment and  account  of  the  receipts  and  expenditures  of  all 
public  money  shall  be  publisiied  from  time  to  time.'' 

This  clause  is  in  reality  a  restriction  upon  the  power  of  the 
executive  department  rather  tlian  ujxni  that  of  llie  legislative; 
its  effect  is  to  secure  comjdete  control  for  tlie  Legislature  over 
the  finances  of  the  country  :*'"'  it  was  the  couiplete  victory  in  this 
country  for  a  principle  which  had  just  been  (inally  secured  in 
England  after  a  controversy  lasting  for  centuries.  An  appro- 
priation is  nothing  more  than  the  legislative  aulhorization  ])re- 

''MVilliams    v.    the    Lizzie    Hcmi-  '"  riiite<l   States   v.   the   ^Villi;^l^ 

tlorson,   Federal   Cases,   17,  7'_Mia.  American   ]>a\v   .Journal,   LMil. 

"'South  Carolina  v.  (Jeorgia,  [)'.) 
U.  S.  4,  13.  '^"Hart's  Case,   IG  Ct.  CI.  4S4. 
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scribed  by  the  Constitution  that  money  may  be  paid  out  of  the 
treasury.**^ 

No  officer  of  the  United  KStates  is  authorized  to  pay  debts  of 
the  United  States  on  his  own  authority."-  This  is  true  even  if 
a  judgment  has  been  obtained  against  the  United  States."^  No 
mandamus  or  otlier  remedy  lies  against  any  officers  of  the  treas- 
ury department  on  a  claim  against  the  United  States  for  the 
payment  of  which  no  appropriation  has  been  made  by  Con- 
gress.^®* 

§  169.  Titles  of  nobility.— (Ian  se  8 :  *'No  title  of  nobility 
shall  be  granted  by  the  United  States;  and  no  person  holding 
any  office  of  profit  or  trust  under  them  sliall,  without  the  con- 
sent of  the  Congress,  accept  of  any  present,  emolument,  oilice 
or  title  of  any  kind  whatever  from  any  king,  prince  or  foreign 
state.'^ 

Titles  of  n()i)ility  were  considered  entirely  out  of  place  in  a 
republic  and  were,  tlieiofore,  prohibited.  The  provision  against 
any  person  holding  any  office,  public,  under  the  United  States, 
accej)ting,  without  the  consent  of  Congress,  any  present,  emolu- 
ment, office  or  title  from  any  king,  prince  or  foreign  state,  wa^i 
inserted  to  prevent  any  foreign  power  from  acquiring  any  in- 
fluence in  the  government  of  this  country,  through  her  control 
over  certain  ])iihlic  officials,  l^vcn  a  simple  remembrance  of 
courtesy,  like  a  photograph,  falls  under  this  prohibition. ^'''*  A 
gift  to  a  dci)artnu^nt  of  a  govcrnnuMit  institution,  however,  is 
not  within  the  sco|)e  of  this  prohil)ition.^'*'' 

""  Campa|Tna  v.  United  States,  103  11.8.440. 
26  Ct.  CI.  317.  '^' Keesidc    v.    Walker,    11    IIow- 

'^^Eeesi.lo  v.  Walker,  11  How-  anl,  27l\  291. 
ard,  272.  '"'•'24  Op.  Atty.  Hen.  117 

'"United    States    v.    Kealtv    Cr...  '*•■' Id. 


CHAPTER  IX. 
THE  EXFX'UTIVE  DEPARTMENT. 

§  170.  The  Executive  Department  in  England,  the  colonies 
and  under  the  Articles  of  Confederation. — The  Government  of 
the  United  States,  under  the  Articles  of  Confederation,  pos- 
sessed no  Executive  Department.  The  President  of  Congress 
was  merely  the  presiding  officer  of  that  body,  and  all  executive 
business  was  carried  on  through  committees  appointed  by  and 
under  the  control  of  Congress.  There  was  under  this  form  of 
government  no  division  of  powers  among  distinct  departments; 
whatever  powers  the  Xational  Government  possessed  at  this 
period  were  centered  in  Congress.^ 

The  threefold  division  of  powers  among  the  Legislative, 
Executive  and  Judicial  Departments,  howx'vor,  w^as  to  be  found 
in  the  Constitutions  of  all  the  thirteen  States.  In  eleven  of 
the  States  the  executive  power  was  vested  in  a  single  officer,  in 
the  other  two  in  an  Executive  Council." 

In  England,  at  this  time,  the  change  was  just  being  completed 
by  which  the  executive  autliority  passed  from  the  King  to  a 
Ministry  responsible  no  longer  to  the  King  but  to  Parliament 
and  primarily  to  the  House  of  Commons.  This  change,  the  re- 
sult of  which  was  to  do  aw^ay  witli  the  division  of  power  among 
separate  departments  and  to  make  the  House  of  Commons  prac- 
tically supreme,  was  not  yet  appreciated  by  American  students 
or  statesmen.  These  still  looked  at  the  form,  rather  than  the 
substance  of  the  Englisli  (lovernmcnt,  and  to  them  this  Govern- 
ment still  appeared  to  be  one  where  the  powers  of  Government 
were  divided  among  distinct  and  independent  departments. 

The  whole  experience  and    training  of  the  framers  of  the 

^Articles  of  Confederation,  Art.  eciitive  council  instead  of  a  gover- 
IX.  nor  were   Pennsylvania   and   Dela- 

'  The  two  States  having  an   ex-       ware. 
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United  States  Constitution  thus  were  such  as  to  lead  them 
towards  a  Oovernniorit  witli  sliarply  defined  Legislative,  Exeeu- 
tive  and  .ludicial  Departments.  Such  were  the  Governments  of 
their  States,  and  such  as  it  seemed  to  them  was  the  (iovernment 
of  England.  Sueh  a  division,  it  is  true,  jiad  not  existed  under 
the  Articles  of  (Confederation,  l)ut  the  Articles  of  Confederation 
had  proved  a  failure  and  was  not  an  instrument  after  which  the. 
new  structure  of  Government  could  wisely  he  modeled. 

§  171.  The  Constitutional  Convention. — The  Virginia  plan 
provided  for  a  distinct  ivxcvutive  l)ei)artment,  and  such  was  the 
desire  of  a  large  majority  of  the  delegates  to  the  Convention. 
In  its  original  form,  however,  the  X'irginia  ])lan  did  not  specify 
wliether  the  executive  autliority  shouhl  l)e  vested  in  a  single 
person  or  in  an  executive  couneil.'*  This  question  hetween  a  sin- 
gle executive  head  and  an  e.xeeutive  council  was  felt  to  be  a  most 
delicate  one  hy  the  members  of  the  Constitutional  Convention. 
Political  history,  during  Colonial  days,  except  in  the  Charter 
Colonies  of  Iihode  Island  and  (Connecticut,  had  consisted  mainly 
of  constant  (piarrels,  and  dilliculties,  hetween  the  (Jovernors  and 
the  l^egislatures.  As  the  (iovernors  of  this  period  represented 
the  Crown  and  the  L<*gislatures  the  people,  the  legislative  branch 
of  the  (lOvernment  had  come  to  he  regardeni  as  the  protecting 
branch  of  the  (iovernnuMit.  and  the  Executive  Department  as  the 
one  from  which  tyranny  might  be  feared. 

Under  thes<'  circumstances  tliere  existed  in  the  country  a  large 
class  who  were  sure  to  view  the  establishment  of  a  single  national 
executive  ollicial  as  a  menace  to  both  national  and  personal  lib- 
erty, and  as  a  return  step  in  the  dircK'tion  of  that  oppression, 
from  which  tlu\v  had  Ix-en  rescued  by  the  Revolutionary  War. 

The  question  as  to  tlu^  form  of  the  Executive  Department 
came  before  the  Constitutional  Convention  sitting  as  a  Commit- 
tee of  the  Whole  on  duiui  1,  l«<s;.*  At  first  no  one  seemed  will- 
ing to  veiitun*  to  s])eak  on  this  ])roposition.  and  discussion  on 
the  subject  was  oidy  started  through  the  suggestion  of  Mr.  Rut- 
ledge,  that  whatever  tlu»  mendiers  might  say  would  only  be  an 

^  See  AppeiKlix  C.  l^'cdrral   f'om  ontioii   undor  date  of 

*  Ser    Madison's   .Journal    of    tlio       .Iniic   1st. 
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expression  of  the  present  opinion  of  the  speakers  and  would  not 
bind  tlieir  action  in  the  future  if  tliey  should  see  fit  to  change 
their  position.  Upon  the  ice  heing  broken  a  spirited  discussion 
ensued  on  this  ])oint,  led  by  Mr.  Wilson  for  a  single  exeeuiive, 
and  by  Afr.  Hutledge  against  one.  The  vote  (which  was  finally 
taken  on  June  4)  resulted  in  favor  of  a  single  executive  by  a 
vote  of  seven  States  against  three.'' 

On  the  previous  day  the  Constitutional  T'onvention  had  voted, 
eight  States  to  two,"  that  the  executive  should  be  elected  by  the 
National  Legislature. 

In  the  report  of  the  (  oniniittee  of  the  Whole  to  the  Conven- 
tion the  section  relative  to  the  executive  was  as  follows: 

1).  *'J?esolved,  that  a  National  Kxecutive  be  instituted,  to  con- 
sist of  a  single  person,  to  be  chosen  by  the  National  Legislatiii'e, 
for  the  term  of  seven  years,  with  power  to  carry  into  execution 
the  national  laws:  to  appoint  to  ollices  in  cases  not  otherwise 
provided  for:  to  be  ineligible  to  a  second  term,  and  to  be  remov- 
able on  imj)eachment  and  conviction  of  malpractices  or  neglect 
of  duty;  to  receive  a  fixed  stipend  by  wliieb  b(»  may  be  (roMf5)en- 
sated  for  the  devotion  of  his  time  to  th(*  juiblic  service,  to  be 
paid  out  of  the  National  Treasury.'' 

The  X(*w  Jersey  plan,  which  was  rejectetl  as  a  whole  by  the 
Convention  on  June  19.  ])rovided  for  an  lv\eeuti\e  Council.' 
The  term  of  office  for  the  President  was  afterwards  reduced  from 
seven  years  to  four,  after  various  terms  ranging  all  the  way 
up  to  twenty  years  had  l)een  suggested  by  different  delegates  as 
to  the  projier  length  of  the  U'vu\  of  office  of  the  President.  At 
the  same  time  that  the  length  of  his  term  was  finally  fixed  at 
four  years  the  President  was  made  eligible  for  reehu'tion.  Tin' 
question  as  to  the  method  to  be  used  in  the  election  of  a  Presi- 
dent was  debated  on  a  number  of  days  before  it  finally  was  set- 

*  Massachusetts,  (' o  ii  n  o  «•  ticut.  raroliiin.  South  Caroliini  :ni<l  (icor- 
i*ennsylvania,  Virginia,  North  ^in,  vca;  I'mnsyh  ania  an<l  Marv- 
Tarolina,  South  Carolina  and  (looi-       laiul,   nay. 

gia,  yea;  New  York.  Dchiwaro  and 

Maryland,    nay.  ^  Xfadison  's  .Journal  of  tlie  Fod- 

•  Massachusetts,  Connoctifut.  Now  eral  Convention,  under  date  of 
York,    Delaware,    Virj,dnia,    North  June  11>. 
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tied  by  the  Convention.  Among  the  various  methods  proposed 
were  election?  by  tlie  people,  by  the  executive*^  of  the  different 
States,  the  executive  of  each  State  having  one  vote;  by  the 
executives  of  the  different  States,  the  executive  of  each  having 
a  vote  proportionate  to  the  population  of  the  State;  by  Congress; 
by  the  Senate,  and  by  Presidential  electors.  This  last  method, 
which  was  finally  adopted,  was  suggested  by  the  method  used 
to  elect  State  Senators  in  Maryland.  The  provision  contained 
in  the  Constitution  as  finally  adopted  is  as  follows: 

*'The  executive  i)OW('r  shall  be  vested  in  a  President  of  the 
United  States  of  America,  lie  shall  hold  his  office  during  the 
term  of  four  years  and,  together  with  the  Vice-President,  chosen 
for  the  same  term,  be  elected  as  follows: 

''Each  State  shall  appoint,  in  such  manner  as  the  Legislature 
thereof  shall  direct,  a  number  of  electors  equal  to  the  whole  num- 
ber of  Senators  and  liepresentatives  to  which  the  State  may  be 
entitled  in  the  Congress;  but  no  Senator  or  Pepresentative,  or 
person  holding  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  as  elector. 

''The  electors  shall  meet  in  their  respective  States  and  vote  by 
ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  in- 
habitant of  the  same  State  with  themselves.  And  they  shall 
make  a  list  of  all  ])ersons  voted  for,  and  of  the  number  of  votes 
for  each,  which  list  they  simll  sign  and  certify  and  transmit 
scaled  to  the  scat  of  (lovernmcnt  of  the  United  States,  directed 
to  the  President  of  the  Senate.  The  President  of  the  Senate 
shall,  in  tlie  presence  of  tiie  Senate  and  House  of  Representa- 
tives, open  all  the  ((n'tificatcs,  and  iho  votes  shall  then  be  counted. 
The  person  liaviiig  (he  greatest  number  of  votes  shall  be  Presi- 
dent, if  such  number  be  the  majority  of  the  whole  number  of 
electors  appointed,  and  if  tliere  be  moi'c  than  one  who  have  such 
majority,  and  have  an  equal  nutnber  of  vot(\«^,  then  the  House  of 
licpresentativcs  sjiali  iniiiiediately  clioose  by  ballot  one  of  them 
for  President  ;  and  if  no  jierson  liave  a  majority,  then  from  the 
five  higliest  on  the  list  tlx'  said  House  shall  in  like  manner 
choose  the  Prcsirh^nt,  l>iit.  in  ilioosing  the  President,  the  votes 
shall  be  taken  by  States,  tlic  Pepresentatives  from  each  State 
having  one  vote:  a  (iiiorum  for  tliis  purpose  shall  consist  of  a 
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member  or  members  from  two-thirds  of  the  States,  and  a  ma- 
jority of  all  the  States  shall  be  necessary  to  a  choice.  In  every 
case  after  the  choice  of  President  the  person  having  the  great- 
est number  of  votes  of  the  electors  shall  be  the  Vice-President. 
But  if  there  should  remain  two  or  more  who  have  equal  votes, 
the  Senate  shall  chose  from  them  by  ballot  the  Vice-President. 

"The  Congress  may  determine  the  time  of  choosing  the  elec- 
tors, and  the  day  on  which  they  shall  give  their  votes,  which 
day  shall  be  the  same  throughout  the  United  States."* 

No  other  clause  in  the  Constitution  has  worked  in  a  manner  so 
foreign  to  the  expectation  of  the  framers  of  the  Constitution 
as  has  this  one.  The  intention  of  the  framers  of  the  Constitu- 
tion was  to  have  the  President  elected  only  indirectly  by  the 
people;  the  people  were  to  elect  the  Presidential  electors,  men 
of  character  and  standing  in  the  community,  who  were  then,  on 
their  own  judgment,  to  elect  the  President.  As  a  matter  of 
fact,  the  people  from  the  start  took  upon  themselves  the  power 
of  choosing  their  President.  By  the  third  election,  that  of  1796, 
regular  party  candidates  were  in  the  field  and  the  Presidential 
electors  were  reduced  to  mere  figureheads.  Since  this  time  these 
electors  have  merely  registered  the  dictates  of  the  National  Con- 
vention of  the  political  party  by  which  tbey  were  nominated. 
This  unbroken  custom,  by  which  electors  are  obliged  to  vote  for 
the  candidates  of  their  party,  is  the  nearest  approach  in  our  in- 
stitutions to  anything  corresponding  to  the  so-called  conventions 
of  the  English  Constitution. 

§  172.  The  Twelfth  Amendment. — One  serious  defect  in  the 
method  of  electing  the  President  and  Vice-President  early  made 
itself  manifest.  As  each  elector  voted  for  two  men  for  the  oflice 
of  President  and  as  eacb  party  had  two  candidates  (one  of  whom 
they  intended  for  Vice-President ),  it  was  soon  seen  that  the  nat- 
ural result  of  the  electors  votiiiii'  thoir  straight  party  tirket  would 
be  a  tie  vote  for  the  position  of  Pn^sidc^nt.  This  was  what  ac- 
tually occurred  in  1800,  and  which  resulted  in  the  long  contest 
in  the  House  of  Pepresentativcs  between  Jefferson  and  Burr. 
To  remedy  this  defect  the  Twelfth  Amendment  was  submitted  to 

"Ignited  States  Constitution,  Art.       II.,  See.  I. 
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the  Statos  in  1803  apd  adopted  in  1804.  By  tliis  amendment 
provision  was  made  for  separate  l)alloting  for  President  and 
Vice-President.     Tlie  "J'welfth  Amendment  is  as  follows:- 

"TJie  electors  shall  meet  in  their  respective  States  and  vote  hv 
hallot  for  President  and  Vice-President,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  State  with  themselves; 
they  shall  name  in  their  ballots  the  person  voted  for  President 
and  in  distinct  ballots  the  j)erson  voted  for  as  Vice-President, 
and  of  the  number  of  votes  for  each,  which  lists  they  shall  sign 
and  certify  and  transmit  sealed  to  the  seat  of  (rovernment  of  the 
I'nited  States,  directed  to  the  President  of  the  Senate;  the  Presi- 
dent of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House 
of  Peprescntatives,  oj)en  all  the  certificates,  and  the  votes  shall 
then  be  counted :  the  person  having  the  greatest  number  of  votes 
for  President  shall  be  the  President,  if  such  number  be  a  ma- 
jority of  the  whole  number  of  electors  appointed ;  and  if  no  per- 
son have  such  majority,  then  from  the  persons  having  the  high- 
est numbers,  not  exceeding  three,  on  the  list  of  those  voted  for 
as  President,  the  House  of  ]?epresentatives  shall  choose  immedi- 
ately by  ballot  the  President.  But  in  choosing  the  President  the 
votes  shall  be  taken  by  States,  the  representation  of  each  State 
having  on(»  vote;  a  (juorum  for  this  purpose  shall  consist  of  a 
member  or  members  from  two-thirds  of  the  States,  and  a  ma- 
jority of  all  the  States  shall  l)e  necessary  to  a  choice.  And  if 
the  House  of  Hepresentatives  shall  not  choose  a  President  when- 
ever the  right  of  choice  shall  devolve  u}>on  them  before  the  4th 
day  of  March  next  following,  then  the  Vice-President  shall  act 
as  President,  as  in  the  case  of  the  death  or  other  constitutional 
disability  of  the  President. 

"The  person  having  the  greatest  nuniher  of  votes  as  Vice- 
President  shall  be  the  \'ice-Presi<lent,  if  such  number  be  a  ma- 
jority of  the  whole  number  of  electors  appointed,  and  if  no  per- 
son have  a  majority,  then  from  the  two  highest  numbers  on  the 
list  the  Senate  shall  choose  the  \'i((^-Presi(lent ;  a  quorum  for 
tlie  purj>os(»  sliall  consist  of  two-thiids  of  the  whole  number  of 
Senators,  and  a  majority  of  the  whole  number  shall  be  neces- 
sary to  a  choice. 

'*But   no  person    constitutionally    ineligible    to  the  office  of 
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President  shall  be  eligible  to  that  of  Vice-President  of  ihe 
United  States." 

Presidential  electors  have,  in  the  pasl,  been  chosen  in  many 
dilTerent  ways,  three  methods  in  particular  having  been  com- 
mon in  the  early  days  of  the  Kepublic,  by  State  Legislatures;  Jjy 
the  people  voting  by  districts;  and  by  the  people  by  general 
vote  of  the  State."  Since  1832  they  have  uniformly  been  chosen 
in  the  last  named  manner  except  that  in  South  Carolina  they 
were  chosen  by  the  Legislature  until  after  the  Civil  War,  and  in 
^fichigan  they  were  chosen  by  districts  in  the  election  of  181)2. 
The  manner  of  choosing  the^e  electors  is  entirely  in  the  hands 
of  the  ditferent  States  and  is  not  subject  to  the  revision  or  con- 
trol of  the  general  (Government. ^"  Presidential  electors  are  State 
otlicials  and  not  Federal  oJlicials.  Congress,  however,  may  de- 
termine the  time  of  choosing  the  electors,  and  the  day  on  which 
they  shall  give  their  votes,  which  day  shall  be  the  same  through- 
out*^ the  United  States.^ ^ 

§  173.  Counting  the  votes  for  President. — There  is  an  un- 
certainty in  the  Constitution  as  to  the  proc:edure  at  the  counting 
of  the  votes  for  President  and  as  to  the  method  to  be  used  in 
determining  the  legality  of  any  disj)uted  votes.  It  has  been 
argued  by  dill'erent  factions  at  ditferent  times  that  the  decision 
rested  with  the  Vice-President,  with  tiie  two  houses  of  Con- 
gress voting  together,  and  with  the  two  houses  of  Congress  vot- 
ing separately.  The  hitter  would  seem  to  be  the  correct  view, 
but  it  fails  to  provide  for  eases  where  a  deadlock  might  arise 
between  the  two  houses  on  the  question  of  accepting  or  rejecting 
certain  votes.  This  question,  which  brought  the  country  almost 
to  the  verge  of  Civil  War  on  tlu^  disputed  election  of  18T6,  has 
never  been  passc^d  upon  by  the  United  States  Courts.  The  dis- 
pute in  18T7  was  >ettled  by  llie  creation  of  tlie  Klectoral  Com- 
mission, a  temporary  and  unsatisfactory  expedient  which  cannot 
become  a  precedent. 

§  174.  Required  qualifications  of  the  President. — No  i)ersou 
except  a  natural  born  citizen,  or  a  citizen  of  the  United  States 

'McPhoraon   v.    Blacker,    IK)    V.       tion,  Art.  II.,  Sec.   I.,   Claiisp  4. 
S.  25.  "McPliorson   v.   Blrickcr,    14«)  T^ 

'"Id.       United    States    Constitu-       S.  ^H. 
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at  the  time  of  the  adoption  of  the  Constitution,  is  eligible  to  the 
office  of  President.^-  The  second  alternative  was  inserted  largely 
for  the  purpose  of  making  Alexander  Hamilton  eligible  for  this 
office.  What  is  meant  by  a  natural  born  citizen  is  partly  defined 
by  the  clause  in  the  Fourteenth  Amendment,  which  provides 
that:  **A11  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside."  The  clause,  "and 
subject  to  the  jurisdiction  thereof,"  excludes  from  the  operation 
of  this  rule  the  children  born  in  this  country  to  the  Ambassa- 
dors or  other  Public  Ministers  of  foreign  countries.  Children 
born  abroad  of  parents  who  are  citizens  of  the  United  States 
are  entitled  to  United  States  citizenship,  if  they  choose  to  claim 
it.  A  President  must  also  be  35  years  of  age  and  have  been 
fourteen  years  a  resident  within  the  United  States."  The  re- 
quired qualifications  are  the  same  for  the  Vice-President  as  for 
tlie  President.^* 

§  175.  Succession  to  the  Presidency. — In  case  of  the  removal 
of  the  President  from  office,  or  of  his  death,  resignation  or  in- 
ability to  discharge  the  powers  and  duties  of  the  said  office, 
the  same  devolves  upon  the  Vice-President,  and  Congress  has 
the  power  to  provide  by  law  for  the  succession  to  the  Presidency 
in  case  of  the  removal,  death, -resignation  or  inability  both  of 
the  Pre.-ident  and  A' ice-President.^^  Congress  has  twice  legis- 
lated on  this  subject;  the  first  law  vested  the  succession  first  in 
the  President  pro  tempore  of  the  Senate,  and  next  in  the  Speaker 
of  the  House.  The  present  law,  passed  in  1887,  provides  for  the 
succession  of  the  Presidency  of  those  members  of  the  Cabinet 
wlio  possess  the  neces-ary  qualifications  in  the  following  order: 
Secretary  of  State,  Secretary  of  tlie  Treasury,  Secretary  of  War, 
Attorney  General.  Secretary  of  the  Xavy,  Secretary  of  the  In- 
terior, Postmaster  General. 

The  Vice-President  lias  never  assumed  the  powers  and  duties 
of  the  l^resident  on  account  of  the  President's  ^'inability  to  dis- 

^*  United      States      Constitutiou,  "Fourteenth    Amendment,     last 

Art.  TI.,  Sec.  I.,  Clause  5.  sentence. 

'•*  United      States      Constitution,  '*  United      States      Constitution, 

Art.  II.,  Sec.  I.,  Clause  5.  Art.  IT.,  Sec.  I.,  Clause  6. 
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charge  the  powers  and  duties  of  the  said  office  f  and  the  question 
when  he  w^ould  be  authorized  to  perform  such  duties  and  powers 
under  this  clause  is  still  one  of  the  undetermined  problems  of 
the  Constitution. 

§  176.  Compensation  of  President. — The  Constitution  pro- 
vides that  the  President  shall,  at  stated  times,  receive  for  his 
services  a  compensation  which  shall  neither  be  increased  nor 
diminished  during  the  period  for  which  he  may  have  been 
elected,  and  he  shall  not  receive  within  that  period  any  other 
emolument  from  the  United  States,  or  any  of  them.^^  This 
clause  has  no  application  to  the  case  where,  after  a  President 
has  been  reelected,  but  before  lie  has  entered  upon  his  new  term, 
the  salary  of  the  President  is  increased  to  take  effect  from  the 
commencement  of  the  new  term.^" 

§  177.  Oath  of  office.— The  following  oath  of  office  is  pre- 
scribed for  the  President:  "I  do  solemnly  swear  (or  affirm) 
that  I  will  faithfully  oxeente  the  office  of  President  of  the 
United  States,  and  will  to  the  best  of  my  aljility  preserve,  pro- 
tect and  defend  the  Constitution  of  the  United  States.''^*^  In 
the  sixth  article  it  is  provided  that : 

"The  Senator  and  Tiepresentatives  before  mentioned,  and  the 
members  of  the  several  State  Le.irislatiires,  and  all  executive  and 
judicial  officers,  both  of  the  United  States  and  of  the  several 
States,  shall  be  bound  by  oath  or  affirmation,  to  support  this 
Constitution;  but  no  relisxious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United 
States." 

§  178.  Powers  and  duties  of  the  President. — Tbe  position  of 
the  President  of  the  United  States  does  not  exactly  correspond 
to  the  position  of  any  official  in  the  ^mvernment  f»f  any  other 
country.  Tn  particular  it  does  not  correspond  citluM-  with  that 
of  the  King  or  of  the  Prime  "Minister  in  Enij:lan(l.  "In  the 
distribution  of  political  power  l)otween  the  great  de{)artnients  of 
government,  there  is  such  a  wide  diffc^rence  between  tlu^  power 
conferred  on  the  President  of  the  United  States  and  the  author- 

"  United      States      Constitution.  "United      States      Constitution. 

Art.  II.,  Sec.  I.,  Clause  7.  Art.  II.,  Sec   I.,  Clause  S. 

''This  was  done  in  1873. 
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ity  and  sovereignty  which  belongs  to  the  English  crown,  that  it 
would  be  altogether  unsafe  to  reason  from  any  supposed  re- 
semblance between  them,  either  as  regards  conquest  in  war  or 
any  other  subject  wliere  the  rights  and  powers  of  tlie  executive 
arm  of  the  Government  arc  brought  into  question.  Our  own 
Constitution  and  form  of  government  must  be  our  only  guide.'^^^ 

The  powers  granted  by  tlic  Constitution  to  the  President  are 
expressed  in  very  geiunal,  or  even  vague  terms,  and  as  there 
liave  been  few  decisions  by  the  Supreme  Court  on  these  grants 
and,  as  above  slated,  no  precedents  whicli  can  be  referred  to, 
the  exact  extent  of  the  authority  given  to  the  President,  under 
some  of  the  grants,  is  as  yet  not  entirely  settled.  Certain  Presi- 
dents liave  claimed  and  exercised  more  authority  than  have 
others. 

The  powers  of  the  President  may  be  divided  into  two  classes, 
(  1 )  tJiose  wliicli  are  conferred  upon  him  directly  by  the  Con- 
stitution; and  i'i)  thoFc  which  are  conferred  upon  him  by  act 
of  Congress.  In  tlie  execution  of  powers  of  the  first  class  he  is 
independent  of  Congress,  or  even  of  tlie  courts.  "By  the  Con- 
>titution  of  tlie  United  States  the  President  is  invested  with 
certain  im{)()rtant  political  ])owers,  in  tlie  exercise  of  which  he 
is  to  use  his  own  discretion,  and  is  accountable  only  to  his 
country  in  his  ]M)liticjil  character  and  to  his  own  conscience. ''-^^ 
Wliere  the  ])()wer  i^  granted  liy  Congress  the  President  is  subject 
to  the  control  of  C(in,LM(^s<  in  exercising  such  power. 

in  genci-al  tlie  (hities  of  tlie  Pivsident  are  executive  ratlier 
than  legislative.  It  is  his  duty  to  execute  the  laws  passed  by 
Congress  ratlier  Ihnn  to  legislate  hinis(4f.  The  whole  system  of 
government  created  by  the  Constitution  is  one  of  division  of 
})owers  and  of  (hecks  and  linhnicv'-.  Xeither  department  should 
be  allowed  to  usiiij)  powers  properly  hehniizing  to  either  of  the 
otiiers.  1'he  tine  rule  lo  iipply  \\}iei-<'  (hsputes  arise  between 
the  <'\<'cuti\c  ;ni(]  ihc  !('L:ish)live  (|('p;n-lnient>  of  th(»  Covernment 
seems  to  he  thi-:  If  I  he  pnwrr  in  (pieslion  i>  executive  or  ad- 
niinisjrat i\('  in  it-  nntni-e,  all  [lojnis  of  doiiM  sliouhl  be  decided 
in  favor  of  the  Pic-iih-nt  :  if  on  tlie  oilier  hand  the  ))ower  betakes 

'M'lciFiiii;:    \,    PjiLic,    9    IIowaKl.  ■' Mnrluiiv  \.  Ma«lison,  1  Crancli. 

(>ii:?.  618.  Ku. 
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rather  of  legislative  character,  then  all  questions  of  doubt  should 
be  resolved  in  favor  of  Congress. 
§  179.    Commander-in-Chief  of  the  army  and  navy. — **The 

President  shall  be  commander-in-chief  of  the  army  and  navy  of 
the  United  States,  and  of  the  militia  of  the  several  States,  when 
called  into  the  actual  service  of  the  United  States."  Although 
the  President  is  made  the  commander-in-chief  of  the  army  and 
navy,  he  must,  nevertheless,  exercise  the  powers  and  duties  of 
tliis  office  in  accordance  with  the  rules  prescribed  by  Congress 
for  the  government  and  regulation  of  the  land  and  naval 
forces.-^  When  Congress  passes  a  law  for  the  regulation  of  the 
army  or  navy,  and  such  law  is  not  in  excess  of  their  authority, 
the  President  becomes  as  to  such  law  an  executive  officer,  and 
is  limited  in  the  discharge  of  his  duty  by  the  statute.--  If  the 
President  in  issuing  orders  as  commander-in-chief  exceeds  the 
authority  belonging  to  the  office  under  tlie  principles  of  inter- 
national law,  or  the  acts  of  Congress,  his  order  is  no  defense 
to  those  acting  under  them.^^ 

The  power  of  the  President  as  commander-in-chief  is,  how- 
ever, very  broad.  He  may  direct  the  movement  of  forces;'-* 
or  establish  rules  and  regulations  ff)r  the  army  and  navy  on 
points  on  which  Congress  shall  not  have  legislated;^*'  or  employ 
secret  agents  for  the  United  States  :^^*  or  form  temporary  mil- 
itary governments  in  foreign  territory  occuj)ied  by  tlie  United 
States  armies;'-'  or  allow  additional  rations  to  an  army  post;-"* 
or  declare  blockades:-''  or  establisli  provisional  courts  in  terri- 
tory occupied  bv  armies  of  the  Ignited  States,'^''^  or  permit  partial 
intercourse  with  the  enemy. "^ 

-'Sec  United  States  Constitution  ■•' Totten  v.  United  States,  9ii  U. 

Art.  VII.,  Sec.  VIII.,  duiise  14.  S.  105. 

"MeBIair    v.    Unitcsl    States,    I'S  ^-^('ross  v.  Harrison,   Ki   Howard, 

Ct.   CI.    173.  UU. 

-Little    V.    Barreme,    li    Cran.lu  .  p,,j,,,     ,,     i:,,i,,,i     states,     1 

170;  Otis  V.  Baron,  7  Crancli.  rm).  ,,  ,  .„.., 

'  .  '  JV'tfrs,   2[Ki. 

■-'  Fleming    v.    Fa^e,    9    Howard, 
^,,o  ■"''  Prize  Cases,  2  Blark,  O^io. 

...   .,    1     cj,   ,  ,,,.  .,,  '"Tlie  (hapcshot,  9  Wallaee,  129. 

-   I  riited     States    v.     hlison,     10  '  ' 

Peters,  291 ;  the  Confiscation  Cases,  ="  Hamilton    v.     Dillin,    21     Wal- 

20  Wallace,  109.  lace,  87. 
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^  The  President  has  been  vested  by  Congress  with  the  power  of 
calling  out  the  militia/'-  and  his  decision  as  to  the  propriety  and 
necessity  of  such  act  is  conclusive  on  the  other  branches  of  the 
Government.^^ 

The  President  cannot  establish  prize  courts;^***  and  he  cannot 
suspend  the  privileges  of  the  writ  of  hal)eas  corpus  unless  au- 
thorized to  do  so  by  Congress/"^'*  Above  all,  the  President  can- 
not declare  or  begin  war  against  either  a  foreign  nation  or 
against  one  of  the  States. ^'^ 

The  President  is  commander-in-cliief  of  the  army  and  navy 
at  all  times,  but  of  tlie  militia  only  when  called  into  the  actual 
service  of  tlie  United  States.""  His  authority  to  appoint  the 
oflicors  of  the  army  and  navy  is  limited  by  the  necessity  for  the 
confirujation  of  such  appointments  by  the  Senate. •^'^  The  Presi- 
dent, however,  7nay  assign  otficers  of  the  regular  army  to  service 
with  tlie  militia  when  the  hitter  are  employed  in  the  service 
of  tlie  United  States.'^'^ 

§180.  The  pardoning  power. — "He  may  require  the 
opinion,  in  writing,  of  the  principal  otHieer  in  each  executive 
department,  upon  any  subject  relating  to  tlie  duties  of  their 
respective  oi^ces,  and  he  shall  have  power  to  grant  reprieves 
and  pardons  for  offenses  ajjainst  the  United  States  except 
in  cases  of  impeachment."^** 

The  pardoning  power,  as  to  ofT'enscs  against  the  TTnited  States 
government,  is  vested  al)solutcly  in  the  Pn'sident  by  the  Consti- 
tution, and  such  power  cannot  he  ivgnlated  or  restricted,  either 
directly  or  indirectly,  ])y  Congress. ■•^ 

The  meaning  of  the  word  ])nrdon  liere  used  is  to  be  taken  as 

^'Martiu    v.    Mott,    12   Wlicaton.  "  Jf.lnison    v.    Sayro,    158    U.    S. 

19.  11.1;   10  Op.  Atty.  Gen.  17. 

"Unite.l    Slates    v.    Ouiksl.ank.  '^  McHlair   v.   IJnited    States,    19 

9L>  U.  S.  54L>.  Ct.Cl.  r,87. 

"2  Opinions  Attv.  Gen.   711. 

-Johiis^Hi     V.     M,)Dt<zom<>ry,     1;{  .■  rnitc<l      States      Constitution, 

Howanl,  44S.  ^^^     ^j     ^^.^.     ^^     ^.^^^^^^  j^ 

=«McCall    V.    M.-Dnnn.'ll,    Dea-ly.  "  United     States     v.     Klein,     13 

-''^^'  \ValIn<(\  liN;   K\  parte  Garland,  4 

'"V]w  Prize  Cases.  J   P.la<k,  Mr>.  Wallace.   :;10.  X\?;. 
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that  which  the  word  had  in  the  English  law:  "As  this  power 
had  been  exercised  from  time  immemorial  by  the  executive  of 
that  Nation  whose  language  is  our  language,  and  to  whose  judi- 
cial institutions  ours  bears  a  close  resemblance,  we  adopt  their 
principles  regarding  the  operation  and  effect  of  a  pardon  and 
look  into  their  books  for  the  rules  prescribing  the  manner  in 
which  it  is  to  be  used  by  the  person  who  would  avail  himself  of 
it.  A  pardon  is  an  act  of  grace  proceeding  from  the  power  in- 
trusted with  the  execution  of  the  laws,  which  exempts  the  indi- 
vidual on  whom  it  is  bestowed  from  the  punishment  the  law 
inflicts  for  a  crime  he  has  committed."*^ 

The  pardoning  power  extends  to  all  offenses  except  in  cases 
of  impeachment.  The  President  may  remit  fines,  penalties  and 
forfeitures,*^  including  forfeitures  in  cases  of  prizes  of  war  after 
the  vessels  have  been  condemned,  but  before  the  prize  money 
has  been  deposited  in  the  treasury;*^  he  cannot,  however,  remit 
fines  imposed  for  contempt  of  court. *^  Nor  can  he  compel  the 
restoration  of  property  already  vested  in  some  private  individual. 

The  effect  of  a  full  pardon  is  to  blot  out  the  offense;  the  party 
pardoned  cannot  be  further  punished  for  the  pardoned  offense 
or  any  other  offense  incident  thereto ;  he  is  restored  to  the  full 
rights  of  citizenship,  and  is  not  liable  for  any  penalty  due  to  the 
United  States;  and  is  entitled  to  the  return  of  all  confiscated 
property  in  the  possession  of  the  United  States  government.** 
A  pardon  is  not  necessarily  a  full  one.  The  President  may  an- 
nex to  his  offer  of  pardon  any  conditions  which  he  may  deem 
proper,  but  if  these  conditions  are  complied  with  the  pardon 
takes  full  effect.*'     I'he  President  can  commute  the  punishment 

«Chicf     Justice     Marshall,     in  •' The  Laura,  114  U.  S.  413.     In 

United  States  v.  Wilson,  7  Peters,  ro   Novith,   117   Fed.   Rep.  453. 
150:    see    also    Calder    v.    Bull,    3 

Dallas,  386;   Watson  v.   Mercer,  8  ^"Armstrong's   Foundry,  6  Wal- 

Peters,  88,  110;   Carpenter  et  al.,  ^""''^    ^^'^^'    Armstrong    v.    United 

Commonwealth,    17    Howard,    436;  ^^'^^^'^'  13  Wallace;  154;  Pargoud 

Ex  Parte  Wells,  18  Howard,  316.  '''  ^'"^^^^^  ^^«*^^'  ^^  ^^"^^^'  ^^6' 

**  United  States  V.  Harris,  1  Abb.  ^'United     States    v.    Klein,     13 

110,  26  Fed.  Cases,  15,  312.  Wallace,    142;    Scnnnes   v.    United 

**23  Opinions  Atty.  Gen.  3G0.  States,  91  U.  S.  21,  91. 
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for  a  crime/''  but  ho  cannot  substitute  a  punishment  of  a  dif- 
ferent character.""^  lie,  however,  may  make  the  acceptance  of 
a  difl'erent  penalty  by  the  prisoner  a  condition  to  a  remittance 
of  the  penalty  inflicted.'"*^' 

Pardons  for  an  offense  may  be  o;ranted  before  conviction  or 
even  indictment.''^  In  early  times  in  England  a  majority  of 
pardons  were  of  this  character.  Such  pardons  are  now  rare  and 
in  general  are  looked  upon  with  disfavor. 

The  power  to  grant  pardons  includes  the  power  to  issue  an 
amnesty."'-  An  amnesty  is  a  pardon  to  a  class  of  offenders,  and 
is  generally  granted  in  advance  of  convict  ion. '••^  Congress  also 
has  tlic  power  to  pass  a  general  amnesty  law,  but  cannot  take 
away  from  tlie  President  the  power  of  granting  an  amnesty.* 

A  i^ardon  is  an  act  of  executive  clemency  and  not  in  general  a 
finding  of  innocence,'*  the  ])ower  of  pardoning  generally  neither 
reijuiring  nor  authorizing  the  President  to  enter  into  an  investi- 
gation of  facts  tending  to  prove  the  injustice  of  the  decision.^'' 
The  accc])tance  of  a  pardon  is  a  confession  of  guilt,  or  of  the 
existence  of  a  state  of  facts  from  which  a  judgment  of  guilt 
wouhl  follow.''" 

Hie  deliv(Ty  of  a  pardon  and  its  acceptance  are  both  neces- 
sary for  its  validity.  The  party  to  whom  a  pardon  is  tendered 
may  refuse  it.  and  if  he  does  he  cannot  be  compelled  to  accept 
it.'*  If  a  conditional  pardon  is  accepted  it  is  deemed  to  have 
Ix'cn  ac(<'})tcd  vohmtarily  and  not  under  duress.'^  A  pardon 
|)i'(>cur(»d  by  fraud  is  void.'"'' 

'MCx    parlc    Weils,     is    Howard,  '••  Panloii  of  a   Piratical   Miirilor, 

.■»07.     ImprisoTimont  of  TiKlian  Hvv-  ()|)inions  Atty.  (Jon.  .S.IO. 

Soo-Sat-Ma.    .">    Opinions    of    Atty.  '''' l*ar<]oning  Power,   11   Opinions 

(li'n.  370.  Atty.  (Jen.   22S. 

"Ex    i»arte    Wells,     is    lIowar«l,  "United     States     v.     Wilson,     7 

307.  Peters,     150;     In     re     Callieot,     8 

"id.  Hlatchf.   S3,  4   Fed.   Cases,   No.   2, 

■'  Kx    )..'nt<-   Cnrland.    I    Walla..-,  323. 

:\:\:\.  '"■  Kx    parte    Wells,    IS    Tfouani, 

'■  rnit.'d     States     \\     Klein,      1  :>  31.");    In    re   (Jreathouse.   4   Sawyer, 

Waibir...    147.  1S7. 

'  Mrow  11  V.  Walla.-e,  1()1  T.S.  iinl.  ''Pardoning  Power,  11  Opinions 

•^23  Opinions  Atty.  den.  300.  Atty.  Ocn.  227. 
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When  an  officer  in  the  army  has  been  court-martialed  and  dis- 

'  missed  from  the  army,  a  pardon  by  the  President  will  not  restore 

him  to  the  service;**®  but  if  the  sentence  of  the  court  martial  only 

extended  to  reduction  in  ranks,  the  President  may  restore  him  to 

his  former  position.**^ 

A  pardon  by  the  President  removes  from  the  offender  all 
civil  or  political  disabilities  imposed  by  the  United  States/^  but 
not  those  imposed  by  any  particular  State.^^ 

§181.  Treaties  and  foreign  relations. — ''He  (i.  e.,  the 
President)  shall  have  the  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two-thirds  of 
the  senators  present  concur."^* 

"He  shall  receive  ambassador?  and  other  public  ministers."'*'' 
"He  shall  nominate,  and  witli  the  advice  and  consent  of  the  Sen- 
ate shall  appoint  ambassadors,  other  public  ministers  and  con- 
sul8."«« 

The  general  charge  of  foreign  relations  is  given  to  the  Presi- 
dent. In  all  confederated  countries  the  full  control  over  foreign 
relations  is  granted  to  the  central  government,  and  in  all  coun- 
tries the  management  of  such  relation  is  assigned  to  the 
executive  department  of  the  government.  The  advantages  of 
leaving  to  the  executive  the  control  of  foreign  affairs  is  mani- 
fest. Negotiations  with  foreign  countries  require  promptnCvSs 
and  secrecy.  Neither  of  these  can  be  obtained  if  such  negotia- 
tions are  conducted  by  large  deliberative  bodies.  For  this  reason 
the  initiative  in  such  matters  never  has  been  given  in  any  coun- 
try to  the  legislative  department.  In  many  countries  the  power 
of  the  executive  over  foreign  relations  is  unlimited.  Such  a 
condition,  however,  would  be  out  of  harmony  with  the  system 
of  checks  and  balances  found  in  tbe  United  States  Constitution. 


••  Vanderslice  v.  United  States, 
19  Ct.  CI.  481. 

"Eflfect  of  President's  Pardon, 
12  Opinions  of  Atty.  Gen.  547. 

"Boyd  V.  United  States,  142  U. 
S.  453.^ 

«•' Opinions  Atty.  Gen.  760. 


**  United      States      Constitution, 
Art.   il.,  Sec.   II.,  Clause  II. 

"*  United      States      Constitution, 
Art.  II.,  Sec.  III. 

''*'  United      States      Constitution, 
Art.  IT..  Se<'.  IT.,  Clause  II. 
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The  power  of  the  President  is  very  strictly  limited  and  con- 
trolled, especially  in  the  matter  of  making  treaties. 

Dealings  with  foreign  nations  fall  into  two  sharply  defined 
classes.  There  is,  first,  the  ordinary  intercourse  and  communi- 
cation with  foreign  countries  carried  on  through  the  medium  of 
diplomatic  representatives;  and,  second,  the  making  of  those 
special  agreements  or  contracts  between  nations  known  as 
treaties. 

The  President  is  given  a  much  freer  hand  in  the  first  division 
than  in  the  second.  He  receives  the  ambassadors,  other  public 
ministers  and  consuls  of  foreign  countries,  and  appoints,  sub- 
ject to  the  approval  of  the  Senate,  all  the  diplomatic  representa- 
tives of  the  United  States.  Congress  determines  the  number 
and  rank  of  these  latter  and  fixes  iheir  compensation.  The 
President  probably  cannot  be  compelled  to  give  Congress  any  in- 
formation on  our  foreign  relations  when  he  does  not  deem  it  ad- 
visable to  do  so.  It  is  for  the  President  to  determine  who  are 
the  proper  representatives  of  the  various  foreign  states. 

The  peculiar  nature  of  the  government  of  the  United  States 
imparts  certain  peculiarities  to  treaty  making  by  this  country. 
The  system  of  chocks  and  balances,  so  often  referred  to,  hinders 
the  establishment  of  a  vigorous  foreign  policy.  Certainty  and 
promptness  in  treaty  making  cannot  exist  under  our  Constitu- 
tion. Domestic  liberty  and  a  vigorous  foreign  policy,  however, 
are  generally  found  to  be  antagonistic  to  each  other.  A  develop- 
ment of  eitlier  must  tend  in  a  greater  or  less  degree  to  retard 
the  other.  The  policy  of  the  framers  of  the  Constitution,  and 
generally  of  tliose  Mho  have  administered  our  government,  has 
heen  to  secure  liberty  and  security  at  home,  and  so  far  as  pos- 
sible to  refrain  from  entangling  foreign  alliances.  The  geo- 
graphical situation  of  this  country  has  been  largely  responsible 
both  for  this  policy  and  for  its  success.  The  charge  that  a  dis- 
grace is  inflicted  upon  the  honor  of  this  country  by  the  refusal  of 
Congress,  or  of  a  State,  to  nbido  by  an  unwarranted  act  of  the 
President,  cannot  lie  sustained.  Foreign  countries  dealing  with 
our  own  are  sui)[)osed  to  be  acquainted  with  the  general  nature 
of  our  governmc^nt  and  of  tlie  limitations  of  the  powers  of  each 
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department.  The  greatest  disgrace  or  danger  with  which  this 
country  can  be  threatened  is  the  cowardly  surrender  by  one 
department  to  any  usurpation  of  powers  by  another. 

The  treaty  making  power  of  the  President  is  limited  by  the 
requirements  that  treaties  shall  be  made  by  and  with  the  "advice 
and  consent''  of  the  Senate,  and  that  two-thirds  of  the  senators 
present  must  concur  in  a  treaty  after  the  President  has  nego- 
tiated it.  The  framers  of  the  Constitution  probably  did  not 
intend  to  use  "advice''  and  "consent"  as  synonyms.  The  his- 
torical evidence  seems  to  show  that  it  was  intended  to  have  the 
Senate  take  a  part  in  the  preliminary  negotiations.*^^  This,  how- 
ever, never  has  been  the  case  in  practice.  Throughout  the  w^hole 
history  of  the  country  the  share  of  the  Senate  in  treaties  has 
consisted  in  ratifying  treaties  already  negotiated.  The  require- 
ment for  the  "advice  and  consent"  of  the  Senate  has  been  con- 
strued as  being  the  same  as  the  requirement  for  its  ratification.^^ 
'J'he  Senate,  liowever,  never  is  under  any  ol)ligations,  either  legal 
or  moral,  to  ratify  any  treaty  submitted  to  it.  It  may  reject 
any  treaty  whatsoever.  Where  the  Senate  ratifies  a  treaty,  and 
at  the  same  time  passes  a  resolution  modifying  its  effect,  such 
resolution  has  no  binding  effect  f'-*  but  a  ratification  may  be 
made  conditional  on  amendments  being  inserted  in  the  treaty. 
The  treaty  making  power  of  the  President  and  Senate  together 
is  not  unlimited.  The  Constitution  provides:  "This  Constitu- 
tion and  the  laws  of  the  United  Stales  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made  or  which  shall  be  made 
under  the  authority  of  the  Knited  States,  shall  be  the  supreme 
law  of  the  land."  Treaties,  therefore,  are  not  the  supreme  law 
of  the  land  by  themselves,  but  in  connection  with  the  Constitu- 
tion and  law  of  the  United  States.  Wlmt  is  the  order  of  prece- 
dence among  these  three?  It  is  almost  unnecessary  to  state  that 
the  Constitution  of  the  United  Slates  must  come  first.  An 
instrument  which  rocjuires  the  vote  of  two-thirds  of  both  houses 
of  Congress  and  of  Ihree-fourths  of  the  States  for  its  amendment 

•'  The  Federalist,  No.  75.  '■'  Fourteen     Diamond     Rings    v. 

United  States,  183  U.  S.  1S3;  New 
•*In  re  Sutherland,  53  red.  Kep.       York  Indians  v.  United  States,  170 
551.  U.  S.  23. 
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cannot  be  changed  by  the  President  and  Senate.  No  treaty  can 
violate  any  of  the  provisions  of  the  Constitution.  "The  treaty 
power,  as  express(»d  in  the  Constitution,  is  in  terms  unlimited 
except  by  those  restraints  which  are  found  in  that  instrument 
against  the  action  of  tlie  government  or  of  its  departments  and 
those  arising  from  the  nature  of  the  government  itself  and  of 
that  of  the  States.  It  would  not  be  contended  that  it  extends  so 
far  as  to  authorize  wliat  the  Constitution  forbids,  or  a  change  in 
the  character  of  the  government,  or  in  that  of  one  of  the  States, 
or  a  cession  of  any  portion  of  the  territory  of  the  latter,  without 
its  consent.'^'''  Treaties  and  statutes  stand  on  an  equal  footing. 
"It  (i.  e.,  a  treaty)  is  consequently  to  be  regarded  in  the  courts 
of  justice  as  an  equivalent  to  an  act  of  the  legislature."^^  A 
treaty  will  prevail  over  a  prior  statute  and  may  in  turn  be  abro- 
gated by  a  later  one.'^ 

If  legislation,  either  national  or  State,  is  needed  to  carry  a 
treaty  into  effect,  it  is  optional  with  Congress  or  the  State  leg- 
islature to  pass  the  required  legislation  or  not.  The  question 
next  arises  as  to  when  legislation  is  required  to  carry  a  treaty 
into  effect.  In  general  a  treaty  is  self-executing  in  so  far  as  it 
affects  the  executive  or  judicial  departments  of  the  government. 
The  courts  will  immediately  give  ctTect  to  the  provisions  of  a 
treaty  in  deciding  cases  that  come  before  them."^^  Again,  if  the 
executive  department  has  the  power  to  completely  carry  out  the 
provisions  of  the  treaty,  it  may  be  held  to  be  self-executing.  If, 
on  the  other  hand,  the  provisions  of  the  treaty  refer  to  matters 
which  naturally  belong  to  the  Icgishitive  department  of  any  gov- 
ernment, theii  the  treaty  is  not  self-executing,  and  action  by 
Congress  becomes  necessary.  This  is  especially  true  if  the  car- 
rying out  of  the  treaty  nHpiires  the  appropriation  of  money. 

'"'DeGeofroy    v.    Kiggs,    133    U.  United    States,    175    U.    S.    460; 

S.   266.     See   also   Sautos   Case,    2  Chinese  Exclusion  Case,  130  U.  S. 

Brock,    493,     7     Fed.     Cases,     No.  581. 
4,01  G. 

"Cliief  Justice  Marshall  in  Fos-  "Ware  v.  IlyJton,  3  Dallas,  199; 

ter  V.  Neilson,  2  Peters,   iTjH.  Ilauensteiii   v.   TiVnhani,   lUO   U.  S. 

'-La  Abra  Siher  iMininij  Co.  v.  4s;5, 
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The  (■onstitution  imposes  no  express  limitations  upon  tlie 
matters  which  may  become  the  subjects  of  treaty  stipuhitions. 
"Tlie  power  to  make  treaties  is  given  by  tlie  Constitution  in 
general  terms,  without  any  description  of  the  objects  intended 
to  be  embraced  by  it;  and,  consequently,  it  was  designed  to 
include  all  those  subjects  which,  in  the  ordinary  intercourse  of 
nations,  had  usually  been  made  subjects  of  negotiation  and 
treaty;  and  which  are  consistent  with  the  nature  of  our  ins-ti- 
tutions  and  the  distribution  of  powers  l)etween  the  general  and 
State  governments."'* 

The  United  States  by  treaties,  may  ac(juire  territory,""  or 
prescrilx;  the  status  of  the  inhabitants  of  newly  acquired  terri- 
tory,'^ or  provide  for  the  exercise  of  judicial  authority  abroad.'" 
or  provide  for  tlie  iiiutual  rights  of  the  citizens  of  either 
country  in  the  other,'"  or  permit  the  immigration  of  aliens,"'-" 
or  prohibit  such  immigration,*"  or  abolisji  disabilities  of  aliens,"^ 
or  create  rules  for  the  conducting  of  hostilities  in  case  of  war- 
fare between  the  countries,^-  or  establish  postal  regulations/^  or 
regulate  fisheries,'**  or  provide  for  the  extradition  of  criminals/'' 
There  is  no  right  to  extradition  apart  from  treaties.'*"  In  the 
absence  of  such  a  treaty  the  othcers  of  the  Utiited  States  not  only 
are  not  compelled  t(^  deliver  up  a  criminal,  but  also  arc  not  au- 
thorized to  do  so.^"     The  surrciuh'r  of  a   fugitive   from  justice 

'*  Holmes  v.  Jennison.  14  Peters,            ^- e.    ^.,    Treaty    with    Italy    pro- 

540,  569.  vidingr  that  in  ease  of  war  between 

'"Dorr  V.  United  States.  195  V.       ^^^'^^  ooimtry  and  United  States  the 

<^.  140.  property     of     private     individuals 

"Downes  t.   Bi.hvell,   l.SJ   U.   S.       "'"'"  ""'  ^  ""'''«  '"  capture. 
„yQ  ^^  Postal    Conventions    with    For- 

„  ,  ^^  ,,    ^  <'it;^i   Countries.   19   Opinions   Attv. 

"In  re  Ross,  140  U.  S.  4(33.  ,,         -,,^  * 

'  den.  o20. 

^  "Hauenstein  v.  Lynharn,   100  U.  s.  oo  Opinions  Atty.  C.en.  LM4. 

^-  ^^^'  "^JTolrnes  v.  Jennison,  14  Peters, 

•"  f n  re  Tibureio  Parrott,  1  Fed.  540. 

Kep.  481.  "*  Santos   Case,    2   Brock.    493,    7 

"  e.  g.,  Chinese  Exehisi<»n  Treaty.  Fed.  Case,  No.  4. OK). 

"•  DeCeofroy  v.  Ki^i^h,  1.33  V.  S.  •^"  Unite<l     States     v.     Davis,     li 

266;    United   States  v.    Forty-tliree  Sutiin.    tSU,    25   Fed.   Case.    \(..    14, 

C.allons  of  Whiskey.  lOS  U.  S.  491.  932. 
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on  the  demand  of  a  foreign  country  is  a  question  for  the  judicial 
department  and  not  for  the  executive.** 

The  United  States  has  the  same  power  to  make  treaties  with 
the  Indian  tribes  that  it  has  with  foreign  nations.***  A  treaty  is 
to  be  regarded  as  taking  effect  from  its  date,  unless  a  different 
period  is  fixed  by  the  contracting  parties,  or  must  be  adopted 
in  order  to  fulfill  their  manifest  intention."^'  Treaties,  except 
those  relating  to  the  carrying  on  of  hostilities,  are  suspended  or 
a])rogated  by  war  between  the  contracting  parties.®^ 

§  182.  Appointment  of  public  officers. — ''lie  (i.  e.,  the  Pres- 
ident) shall  nominate,  and,  by  and  with  the  advice  and  consent 
of  the  Senate,  ?hall  aj)point  ambassadors,  other  public  ministers 
and  consuls,  judges  of  the  Supreme  Court  and  all  other  officers 
of  the  Ignited  States,  whose  aj)pointments  are  not  herein  other- 
wise provided  for,  and  which  shall  be  established  by  law.  But 
tlie  Congress  may  by  hiw  vest  the  appointment  of  such  inferior 
ollicers  as  they  think  proper,  in  the  President  alone,  in  the 
courts  of  hiw,  or  in  the  lica<ls  of  departments. ""-' 

"The  President  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  Senate,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session."*"*^ 

'I'be  Su])renie  Court  has  never  given  a  satisfactory  definition 
of  the  term  ''olficers  of  the  United  States/'  Ijiited  States  v. 
Cermaine^**  has  be(»n  acce|)ted  generally  by  Federal  judges  as 
file  ruling  case  on  thi^  subject.  In  this  case  it  was  held  that 
no  person  was  an  ollicer  of  the  United  States  unless  he  had  been 
appointed  cither  by  the  Pr<'si(lent  or  by  a  liead  of  a  department, 

^Un   re    Motz^rcr,    17    Fo.l.   Case.  Art.  II.,  Sec.  IT.,  Clause  II. 

No.  9,  511.  "' United      States      Constitution, 

^Mlolden     V.    Jay,     17    Wallace,  Art.   11.,  Sec.   IJ..  Clause  III. 

LMl,   'J42;    United  States  v.   Forty-  "^99     U.     S.     oOH,     followed     by 

three  Callons   Whiskey,    los    U.   S.  United  States  v.   Mouat,  124  U.  S. 

491.  3(17.   and    United   States   v.   Smith, 

""In   re   Metz<rer.    17    I'ed.   Case.  124    V.    S.    5aj,    but    see    United 

No.  9,  oil.  States  v.  Ilartwell,  0  Wallace,  393 

"'  Society,  etc.,  v.   New   Haven,  8  (stated    in    United    States   v.    Ger- 

Wlieaton.  4f>4,  494.  niaine    not    to    be    in    conflict    with 

^'-  UnitiMl       States       ('onstit)ition,  that   deci'^ion). 
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or  by  a  court  of  law.  Probably  no  decision  ever  rendered  by  the 
Supreme  Court  presents  poorer  reasoning  than  this  one.  Its 
effect  is  to  practically  nullify  the  Constitutional  restrictions  on 
the  appointment  of  Federal  officers.  Congress  can  provide  for 
the  appointment  of  any  (let  us  say)  employees  of  the  Govern- 
ment in  any  manner  it  sees  fit,  and  such  law  will  be  Constitu- 
tional under  this  decision.  Disregarding  the  Constitutional 
provisions  as  to  methods  of  appointment  takes  the  case  out  of 
the  application  of  the  restriction,  because  only  those  appointed 
in  the  Constitutional  methods  are  held  to  be  officers  within  the 
meaning  of  the  Constitution.  It  would  be  hard  to  give  a  better 
illustration  of  the  absurdities  resulting  from  reasoning  in  a 
circle. 

I7nder  the  decision  in  United  States  v.  Germaine,  the  fol- 
lowing have  been  held  not  to  be  officers  of  the  United 
States:  Cashier  of  the  mint  appointed  by  the  superintendent 
of  the  mint  f''  a  merchant  appraiser  appointed  for  a  particular 
appraisal;'^'*  custom  clerks  appointed  by  a  collector  of  customs;''* 
a  pension  surgeon;-"^  or  special  agents  of  the  general  land  of- 
fice.'*^" It  is  probable  that  most,  if  not  all,  of  these  positions  are 
not  offices,  within  the  meaning  of  the  Constitution.  The  crit- 
icism is  directed  against  the  test  used  to  determine  their  status. 

A  master  in  chancery  for  a  Federal  court  is  an  officer  of  the 
United  States  ;^''^  so  is  a  chaplain  of  an  army  hospital/^^  and 
so  are  letter  carriers. ^^-  Inferior  officers  are  not  necessarily 
those  holding  petty  or  unimportant  places:  the  term  rather  in- 
cludes all  those  subordinate  or  inferior  to  tliose  in  whom  the 
I)ower  of  their  appointment  is  vested. ^'^^  Tlie  inimber  of  officers, 
therefore,  who  must  be  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate  is  very  limited.     Congress  has 

"United  States  V.  Cole,  laO  Fed.  *' United    States    v.    Schlierholz, 

Rep.  G14.  U33  Fed.  Krp.  33:i. 

^^  Aiiffmordt   v.   TTeddeii,    137    V.  '"^'Thomas    v.    Chicago,    ete.,    R. 

S.  31'6.                        ^  Co.,    37    Fed    Rep.   r)4S. 

^United  States  V.  Smith,  li.'4  I'.  "•' 10    Opinions    Atty.    Cen.    449. 

S.  532.  ^"-United  States  v.   McCrary,   01 

""United  States  v.  fJennaine,  90  Fed.  Rep.  206. 

U.  S.  512.  '"■=  Collin's   Case.   14   Ct.   CI.   5G9 
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great  power  and  discretion  in  providing  for  the  appointment  of 
various  ofilces/*^"* 

Congress  may  prescribe  certain  conditions  whicli  an  appointee 
must  comply  with  before  entering  upon  his  office  ;^^''  or  may  re- 
quire certain  qualifications  of  officers.  In  the  exercise  of  such 
power  Congress  may  create  a  Civil  Service  Commission  and 
require  that  appointment  to  certain  positions  must  be  made  out 
of  a  class  of  persons  ascertained  by  proper  tests  to  have  such 
qualifications.  Congress  also  may  authorize  the  President  to 
prescribe  the  qualifications,  and  to  put  certain  positions  under 
the  classified  service  or  to  remove  positions  therefrom. ^^'^ 

The  term  ^'hoads  of  departments'^  means  the  heads  of  the 
various  executive  departments,  who  constitute  the  President's 
Cabinet.  Congress  has  tlie  fullest  power  to  vest  the  appoint- 
ment of  such  inferior  officers  as  it  deems  fit,  either  in  these 
heads  of  departments/"'  or  in  the  courts  of  law.^^*"* 

An  appointmiMit  to  an  office  is  not  completed  until  the  com- 
mission has  been  delivered.^"'*  and  the  President  may  withhold 
the  commission  even  after  the  appointment  has  been  confirmed 
by  the  Senate.^ ^''  The  President  cannot  antedate  an  appoint- 
ment.^^^ 

As  a  nuitter  of  general  ccmveiiience  tlie  President  is  allowed 
greater  freedom  in  filling  otliees  (luring  tlie  recess  of  the  Senate. 
At  such  times  he  can  appoint  without  the  ratification  of  the 
Senate,  but  such  appointments  only  continue  in  effect  until 
the  close  of  the  next  session  of  the  Senate. ^^■-  In  order  that  the 
President  may  have  tliis  extraordinary  power  there  nmst  be  an 
actual  vacanry  existing ^^''^  it  is  not  necessary,  however,  that  the 

•"'Ex   parte   Siebold,   100   U.   S.  '""^  Rkc  v.  Ames,  180  U.  S.  378; 

371,  397.  RussoU  v.   Thomas,   21    Fed.  Case, 

'"^United  States  v.  LeBaron,    11)  ^'^'''  \"'  ^^'^'     ^,  ,        ^   .   . 

_r  ,    ^.,  ^*^*  Adam's     Case,     12     Opinions 

Howard,  73.  .  ^         .  w> 

'  Attv.  Gen.  3()G. 

^^^  Civil    Service    Commission,    13  .^jo   Qpi^nons   Atty.   Gen.  41. 

Ol.inions    Atty.    Gen.    524;    matter  ,„  ^y   Opinions   Atty.  Gen.   97. 

of   Miller,  :1   Mackay    (I).  (\)    r,12.  "-United     States      Constitution, 

"''United   States    v.    Hartwell,    0  Art.  11.,  See.  If.,  Clause  III. 
Wallace,  393;    Priee  v.  Abbott,   17  "'Peek  v.  United  States,  39  Ct. 

Fed.  Kep.  507.  CI.  125. 
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vacancy  must  have  first  occurred  during  the  recess  of  the  Senate ; 
it  is  suificient  if  it  continues  to  exist  after  tlie  adjournment  of 
the  Senate.^  ^* 

The  power  of  the  President  to  appoint  oilicers  involves,  as  a 
necessary  incident,  the  power  to  remove  them.^^''  ''It  cannot 
for  a  moment  be  admitted  that  it  was  the  intention  of  the  Con- 
stitution that  those  olFices  which  are  denominated  inferior  of- 
fices should  be  held  during  life.  And  if  removable  at  pleasure, 
by  whom  is  such  removal  to  be  made?  In  the  absence  of  all 
Constitutional  provisions  or  statutory  regulation  it  would  seem 
to  be  a  sound  and  necessary  rule  to  consider  the  power  of  re- 
moval as  incident  to  tlie  power  of  ai)pointment.'**^^  Congress 
can  restrict  thi<  power  of  the  President  by  prescribing  a  definite 
duration  for  the  term  of  office. ^^'  The  principal  contest  over 
this  question  arose  during  the  administration  of  Andrew  John- 
son. The  nomination  of  a  new  party  for  an  ollice,  and  the 
ratification  of  such  nomination  by  the  Senate,  constituted  a  re- 
luoval  of  the  former  incumbent.^***  No  office  of  the  United 
States,  except  for  the  few  Constitutional  protections,  whether 
appointed  for  life,  for  a  definite  or  for  an  indefinite  [)eriod  has 
any  vested  interest  in  liis  otlice  of  which  Congress  cannot  dc- 
])rive  him."^ 

55 183.  Messages  to  Congress.  Convening  and  adjourning 
Congress. — ''lie  (i.  e.,  the  President)  shall  from  time  to  time 
give  to  the  Congress  information  of  tlic  slate  of  tlie  Union,  and 
recommend  to  their  consideration  such  measures  as  he  shall 
judge  necessary  and  expe<li<>nt ;  he  may,  on  extraordinary  occa- 
sions, convene  both  Houses,  or  either  of  them,  and  in  case  of 
disagreement  between  them,  with  resjiect  to  the  time  of  adjourn- 
ment, he  may  adjourn  them  to  such  time  as  he  sliall  think 
proper.""^ 

"•Id    re    Tancey,    28    Fed.    Kep.  "*  Paraous  v.  United  States,  167 

445;   19  Opinions  Atty.  Gen.  LMH  ;  U.  S.  ;iJ7. 

12  Opinions  Atty.  Gen.  33.  "M'»]:ike    v.    United    States,    103 
"^Shurtleff     v.     Unite<l     States,  U.  S.  227. 

I8i»  U.  S.  314;    Kx   parte   Tlrnn.'n.  '"  ('^ens]la\^     v.     United     States, 

13  Peters,  230,  2;"iS.  l.U  U.  S.   104. 

"*  Keini    v.    United    States,     177  '-"United      States      Constitntion, 

U.  S.  293.  Art.   I!.,  Sec.    III. 
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The  first  t\vo  Presidents  were  accustomed  to  appear  personally 
before  Congress  and  deliver  their  messages  orally.  Beginning 
with  Jefferson  the  Presidents  have  sent  their  messages  to  Con- 
t^ress  in  writing.  It  has  been  customary  for  the  President  to 
end  an  annual  message  at  the  meeting  of  Congress  in  December, 
and  special  messages  as  circumstances  may  require.  Such  special 
messages  have  become  much  more  common  recently  than  ever 
l)cfore  in  the  history  of  the  country. 

No  President  has  ever  had  occasion  to  exercise  his  power  of 
adjourning  Congress.  Many  special  sessions  of  Congress  have 
been  summoned  by  the  President,  as  well  as  special  sessions  of 
tlie  Senate  alone.  Xo  special  session  of  the  House  of  Repre- 
sentatives has  ever  been  called,  as  this  house  has  no  power  which 
it  can  exercise  by  itself. 

§lvS4.  Executing  the  laws. — ''lie  (i.  e.,  the  President) 
shall  take  eare  that  the  laws  be  faithfully  executed.''*-^ 

This,  ])er]iaps.  is  the  most  important  of  all  the  duties  of  a 
President.  It  is  a  duty  in  tlie  exercise  of  which  there  can  be 
no  danger  of  conflict  with  either  of  the  other  departments  of  the 
(lovernment.  In  carrying  out  this  cluty  the  President  must  see 
that  the  laws  are  executed  as  they  stand,  he  has  no  power  to 
change  or  amend  llicni.^-'-  Tlie  laws  wliich  he  must  see  executed 
art"  th<)-e  of  tlie  Tnilcd  States,  not  tliose  of  the  States.^--'^ 

rnder  this  power  tlie  President  may  take  steps  for  the  pro- 
teclion  of  Tnited  States  ollicials,^-^  or  to  assist  judicial  process.^-'' 
The  power  to  enforce  the  laws  does  not  give  the  President  the 
j)o\v('r  to  forbid  tlicir  execution.^-'' 

i;  IS.').  Political  questions. — The  determination  of  all  politi- 
(jil  <|iH*sli<)ns  rests  witli  tin*  executive  department,  i.  e..  with  the 
President.'-'     The   follow  ini:'.  nmoui:  others,  are  political  ques- 

'='  I'liitt'd      States  <  (tiistitutioii.            '-■'  I'^x    j)artr    Miirryman,    Taney, 

Art.  II.,  Sec.  II  r.  lMC);   17  F(h1.  < 'aso.  No.  9,  487. 

'-  Ki«;]it-lioiir   Law,    li)    Opinion^; 
Atty.  (It'll.   (3s(). 

'■'  In^urrectinii     in  a     Stato,     S 

()|.iiiiniis  Atty.  (Jc!!.    11.  '■'•  Kx    parte    Cooper,    143    U.    S. 

"M'uiiniTi^liaMi     V.  N.'.iolc,     i:;.')       472,  r.ii:*. ;   United  states  v.  Blaine, 

V.  s.  1.  i:;!)  r.  s.  ivjo. 


'"AeiHlall    V.    Trnited   States,   12 
Peters.  r)'J4. 
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tions:  Whether  military  authority  has  been  established;^^® 
whether  or  not  a  Constitution,  or  an  pmenclment  thereto,  has 
been  adopted  by  a  State  ;^^^  how  long  irilitary  occupation  of  cer- 
tain territory  may  be  necessary  ;^'*^  A^hen  the  independence^'^ 
or  belligerency^^^  of  a  foreign  state  should  be  recognized;  what 
is  the  boundary  between  two  foreign  states  ;^^^  or  who  is  the  sov- 
ereign of  a  foreign  territory.^®*  The  protection  of  an  Indian 
tribe  in  the  rights  which  it  has  acquired  by  treaty  with  the 
United  States,^^*  and  the  enforcement  of  the  Constitutional 
guaranty  of  a  republican  form  of  government  to  the  States/'^^ 
are  also  both  political  questions  which  fall  within  the  jurisdiction 
of  the  executive  department  of  the  Government. 

§  186.  Relation  of  President  to  the  courts. — The  President 
has  the  right  to  use  his  discretion  in  the  discharge  of  the  powers 
and  duties  conferred  upon  him  by  the  Constitution,  subject  only 
to  the  liability  to  impeachment  for  a  gross  abuse  of  such 
powers. ^^^  The  President's  use  of  his  discretionary  powers  is 
not  subject  to  the  review  of  the  courts.  It  seems  to  be  doubtful 
if  the  WTit  of  mandamus  could  be  used  against  him  to  compel 
the  performance  even  of  a  mere  ministerial  act;^^^  it  certainly 
could  not  be  used  to  compel  the  performance  of  any  act  in  the 
slightest  degree  discretionary.^ ^^  Xor  can  the  writ  of  mandamus 
issue  to  direct  or  control  tlie  head  of  an  executive  department  in 
the  discharge  of  an  executive  duty  involving  the  exercise  of 
judgment  or  discretion. ^*^ 

'"Keely   v.   Saunders,   99   U.    S.  ^'^Jonos   v.    United    States,    137 

446.  IT.  S.  212. 

'*  Luther  v.  Borden,   7  Howard,  '**  Cherokee    Nation    v.    Georgia, 

1.  5  Peters,  1. 

'»  Neely    v.    Henkcl,    180    U.    S.  '=*'  Taylor  v.  Beckham,  178  U.  S. 

124.  578. 

"'  United    States    v.    Palmer,    3  "*  See   C'hapter  IV.   for  account 

Wheaton,  610,  643;  Rose  v.  Hine-  of  impeachments. 

ly,  4  Cranch,  241,  272 ;  Kennett  v.  *"  Mississippi  v.  Johnson,  4  Wal- 

Chambers,  14  Howard,  38,  50.  lace,  475. 

*"  The    Sautissima    Trinidad,    7  '^'•'  Id.  and  Marbury  v.   Madison, 

Wheaton,  136.  1   (Vanch,  137. 

»"De  La  Croix  v.   Chamberlain,  '*°  United   States   v.   Blaine,    139 

12  Wheaton,  600.  U.  S.  326. 
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§  187.  The  President  as  part  of  the  legislative  department. 

— The  President,  in  addition  to  his  executive  functions,  is  also 
in  effect  made  a  third  branch  of  the  legislative  department  by 
the  veto  power  of  which  the  Constitution  gives  to  him."^  The 
veto  power  of  the  crown  existed  in  England  from  the  time  that 
the  King  ceased  to  be  the  real  legislative  body  himself.  It  had, 
however,  fallen  into  disuse  in  England  even  before  the  time  of 
the  Declaration  of  Independence.  The  last  occasions  on  which 
it  was  used  in  England  were  in  1692  and  1694,  when  William 
III  vetoed  the  Bill  for  Triennial  Parliaments  and  the  Place 
Bill,  and  1707,  when  Queen  Anne  rejected  a  Scotch  Militia  Bill. 
George  TIT,  however,  at  one  time  apparently  contemplated  its 
use  once  more,  when  in  1774  he  wrote  to  Lord  North:  "I  hope 
the  crown  will  always  be  able  in  either  House  of  Parliament  to 
throw  out  a  bill ;  but  I  shall  never  consent  to  use  any  expression 
which  tends  to  establish  that  at  no  time  the  right  of  the  crown 
to  dissent  is  to  be  used.^^-  The  royal  veto  was,  however,  in  effect 
entirely  obsolete  in  England  in  1787,  as  it  is  today, ^*^  but  to  the 


*"  United  States  Constitution, 
Art  I.,  Sec.  YIL,  Clauses  II  and 
III.  See  Chapter  VII.  of  this 
book  for  further  treatments  of  the 
President's  veto  power. 

"-Lord  Brougham'  Works,  III, 
85. 

""'The  practical  disuse  of  the 
Seto  power'  in  I^i^dainl  is  due  not 
merely  to  the  decline  in  the  au- 
thority of  the  Crown,  but  to  the 
fact  that,  since  the  Revolution,  the 
Crown  acts  only  on  the  advice  of 
responsible  ministers,  who  neces- 
sarily command  a  majority  in  the 
House  of  Commons.  A  bill,  thero- 
fore,  cannot  be  pnssiBd  nj^ain-jt  the 
wishes  of  the  ministry  unU'ss  in 
the  rare  case  of  tln'ir  licinjr  min- 
isters of  suireranc«\  and  men  in 
that  event  thoy  woidil  be  nble  to 
prevent     its    passing    l)y    a<lvisin^ 


the  Crown  to  proro^e  or  dissolve 
Parliament  before  it  had  gone 
through  all  its  stages.  In  1868  a 
bill  (the  Irish  Church  Suspension 
Bill)  was  carried  through  the 
TTouse  of  Commons  by  Mr.  Glad- 
stone against  the  opposition  of  the 
then  Tory  ministry,  which  was 
holding  ofVice  on  suflPerance;  but  it 
was  rejected  on  second  reading  by 
a  large  majority  in  the  House  of 
Lords.  Had  the  House  seemed 
likely  to  accept  it  the  case  would 
hnve  arisen  which  I  have  referred 
to,  and  the  only  course  for  the 
ministry  would  have  been  to  dis- 
solve Parlinment.  It  was  urged 
M gainst  tlie  provision  in  the  Con- 
stitution of  1789  for  the  Presi- 
•  lent  'S  veto  that  the  power  would 
Ik*  useless,  because  in  England  the 
down    (lid    not    venture   to   use   it. 
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members  of  the  Constitutional  Convention,  who  here,  as  in 
many  other  instances,  looked  at  the  letter  of  the  English  Consti- 
tution, rather  than  its  spirit,  it  still  seemed  to  exist.  The  veto 
power  given  to  the  President  in  the  Constituion  was  therefore 
copied  from  English  law,  with  the  modification  that  the  veto 
created  by  the  Constitution,  instead  of  being  an  absolute  one, 
as  in  England,  could  be  overridden  by  a  two-thirds  vote  of  botli 
houses  of  Congress. ^^* 

The  veto  power  is  the  President's  defensive  weapon  against 
legislative  encroachment.  When,  indeed,  a  President  like  John- 
son finds  two-thirds  of  both  branches  of  Congress  arrayed  solidly 
against  him,  he  becomes  powerless;  but  in  ordinary  times  a 
President  can  almost  always  carry  with  him  more  than  one-third 
of  one  branch  or  the  other  of  Congress,  and  presidential  vetoes 
have  been  very  seldom  reversed  by  Congress,  the  first  instance  of 
this  taking  place  being  in  1845. 

Nearly  one-third  of  the  Presidents  never  used  the  veto  power 
at  all.^*^  During  the  first  twenty  years  after  the  inauguration 
of  Washington  the  veto  power  was  only  used  twice — both  times 
by  AVashington.  During  the  second  twenty  years  only  seven 
times.  The  Presidents  who  have  made  the  freest  use  of  this 
power,  considering  both  the  number  and  importance  of  the  bills 
vetoed,  have  been  Jackson,  Tyler,  Johnson,  Grant,  Hayes  and 
Cleveland.  Among  the  most  important  bills  vetoed  have  been 
bills  for  the  creation  of  a  national  bank,  vetoed  by  Jackson  and 
Tyler;  several  reconstruction  bills  vetoed  by  Johnson;  various 
currency  bills  by  Grant  and  Hayes,  and  tlie  dependent  pension 
bill  vetoed  by  Cleveland. 

§  188.  Impeachments. — ''The  President  and  Vice-President 

Wilson   replied   by   observing   that  note  II. 

the   English    Crown   had   not    only  "*  See   Cliapter    IV.    for   further 

practically  an  antecedent  negative,  treatment    of    method    of    passing 

but  also   a  means   of   defeating   a  bills  over  President's  veto. 

bill  in  the  House  of  Lords  by  ere-  "''John  Adams,  Jefferson,  J.  C^. 

ating   new    peers."      Elliott's    De-  Adams,    Van   Buren,    W.   H.    Har 

bates,   II.,  p.  472;   Bryce 's  Amer-  rison,    Taylor,    Fillmore    and    Gar- 

ican  Commonwealth,  Vol.  I,,  p.  5G,  field. 
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and  all  civil  officers  of  the  United  States  shall  be  removed  from 
office  on  impeachment  for  and  conviction  of  treason,  bribery  or 
other  high  crimes  and  misdemeanors."^*^ 

The  subject  of  impeachment  has  boon  treated  of  in  Chapter 
VIT. 

"•  United     States     Constitution,    Art.  XL,  Sec.  IV. 


CHAPTER  X. 
THE  JUDICIAL  DEPARTMENT. 

^  1 89.  Judicial  powers  of  the  United  States  under  the  Arti- 
cles of  Confederation. — The  judicial  powers  of  the  United 
States  under  the  Articles  of  Confederation  were  very  lijnitetl. 
The  only  national  courts  which  tliese  articles  provided  for  were 
**('ourts  for  the  trial  of  piracies  and  felonies  committcHl  on  the 
high  seas:  and  *  *  *  coui'ts  for  receivintr  and  determining 
appeals  in  all  cases  of  captures."'^  These  were  supplemented 
hy  the  provision  that:  ''The  T'nited  States,  in  Congress  as- 
semhled,  shall  also  he  the  last  resort  on  appeal  in  all  disputes 
and  differences  now  sul)sisting,  or  that  may  arise  hetween  two 
or  more  states  concerning  houndary,  jurdisdiction  or  any  other 
causes  whatever."  Such  cases  were  to  he  tried  hy  special  com- 
mission appointed  hy  Congress.-  A  similar  method  of  pro- 
cedure was  provided  for  the  trial  of  **all  controversies  concerning 
the  private  right  of  soil  claimed  under  dlfl'erent  grants  of  two  or 
more  States.'''^  'I'hese  ])rovisions  included  the  entire  grant 
of  judicial  power  to  the  Tnited  Stales  government  prior  to  the 
adoption  of  the  Constitution. 

ij  190.  Constitutional  provisions. — Amongthechanires  made 
hy  the  Constitution  was  the  estahlishment  of  a  strong  national 
judiciary  with  extensive  j)owers.  The  third  article  of  the  Con- 
stitution is  devoted  to  the  judicial  department.  The  first  sec- 
tion provides  for  the  estahlishnu»nt  of  the  courts  and  is  as  fol- 
lows: *'The  judicial  powcT  of  the  United  States  shall  he  vested 
in  one  Supreme  Court,  and  in  such  inferior  courts  as  the  Con- 
gress may  from  time  to  time  ordain  and  estahlish.     The  judges 

'  Articles   of   Confederation,    Ar-       j;ra])]i.     Hoc  also  Chapter  III. 
tifle  IX.,  first  paragraph.  •  I«l.     Article     IX.,    third    pava- 

■  h\.     Article    IX.,    second    para-       «,'ra])h. 
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both  of  tlic  Siiproine  and  inferior  courts  shall  hold  their  offices 
durin<;  «rood  behavior,  and  shall  at  stated  times  receive  for  their 
services  a  coni|)ensation,  which  shall  not  be  diminished  during 
their  continuance  in  office.''  A  distinction  is  to  be  noticed 
between  the  provision  for  the  Supreme  Court  and  that  for  the 
inferior  courts  of  tbe  United  States.  The  former  was  created 
directly  by  the  Constitution,  while  the  establishment  of  the  latter 
was  mad(»  optional  with  Congress.  The  number  and  character 
of  tlie  inferior  courts,  if  any  were  establislied,  were  left  to  Con- 
liTcss  to  determine."'  Congress  was  given  the  power  to  determine 
the  number  of  Supreme  Court  judges.  The  judges  of  the  vSu- 
preme  Court  have  tbe  right,  in  virtue  of  their  office,  to  sit  in 
tlie  inferior  t-ourts  of  the  Ignited  States,  each  Supreme  Court 
judge  being  assigned  to  one  of  the  nine  judicial  circuits.^ 

§191.  Privileges  and  disabilities  of  judges. — The  Constitu- 
tion atlempts  to  secure  the  independence  of  the  United  States 
judiciary  by  making  their  tei'm  of  ollici^  for  life,  or  during  good 
bcbavior.  James  P>ryce  in  bis  ''Tbe  AnuH'ican  Commonwealth'' 
thus  comments  on  tbis  ])oint:  ''Tbey  (i.  e.,  the  judges)  hold 
ollice  during  good  beliavior  (i.  e.,  they  are  removed  only  by  im- 
|>ei)(hment ).  Tbey  ba\('  thus  a  tenure  even  more  secure  than 
tbat  of  Knglish  judges,  foi*  tbe  latter  m-iy  be  removed  by  the 
trown  on  an  addrrss  from  both  houses  of  Parliament.  Moreover, 
tbe  iMiglisb  siatiilps  secure  tlie  permanence  only  of  the  judges  of 
tbe  SupreiiH'  Court  of  Judi('atur(\  not  nlso  of  judges  of  country 
or  olbci*  loci  I  (oui'ls.  while  tlio  provisions  of  the  American  Con- 
stitution ni'c  brld  t()  apply  to  tb(»  inferioi"  as  well  as  the  superior 
I'^edcral  judges/' 

Tbis  )>roteetion.  bowever,  (h)es  not  ap])ly  to  tlie  judges  of  the 
teri-itorinl  eourls.  who  iire  a]>pr)inted  for  n  t(Tm  of  years  only: 
tbese  eoui'ts  not  bring  erealed  under  tlie  authority  of  the  third 
article  of  tlie  Constitution,  but  under  tluit  cdause  in  the  fourth 
nrtieb'  ^\bi(ll  gi\<'S  Congress  ])ower  to  "'make  all  needful  rules 
Mild  Tcgnlations  ivspecting  tbe  territory  and  other  public  prop- 
erty of  tbe  Cnited  Stntes/'^ 

M'nitrd   States  v.   rninii    Pariti;-  '  Anierican     Tiisuraiu'e    Company 

\l.  \\..  "Js  r.  S.  .')(?.».  V.   ranfor,   1    IVtors,  511:    Howard 

■Stuart   V.  T.ainl,  1  Crancli,  I'lHt.       v.  TTiiito"!  States.  22  Ct.  CI.  316. 
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The  judges  of  the  United  States  courts  are  not  liable  in  civil 
suits  for  their  judicial  acts.^  Any  judge  appointed  under  the 
authority  of  the  United  States  who  engages  in  the  practice  of 
law  while  holding  his  judicial  office  is  guilty  of  a  high  misde- 
meanor/ It  is  no  objection  to  a  judge  trying  a  case  that  before 
his  appointment  he  was  an  attorney  in  otlier  matters  for  one  of 
the  parties.*'  Any  judge  of  any  court  of  the  United  States  who 
resigns  his  office  after  having  served  as  judge  for  at  least  ten 
years  and  after  having  attained  the  age  of  seventy  years,  is  en- 
titled during  the  remainder  of  his  life  to  receive  the  same  salary 
which  was  by  law  payable  to  him  at  the  time  of  his  resigna- 
tion.^** 

§  192.  Power  to  declare  acts  of  Congress  unconstitutional. 
— The  most  noticeable  characteristic  of  the  judicial  department 
of  the  United  States  Government,  and  the  feature  of  the  United 
States  Constitution  which  has  attracted  the  most  attention  among 
foreign  students  and  statesmen,  is  the  right  of  United  States 
judges  to  declare  unconstitutional  acts  of  the  legislative  depart- 
ment. Such  a  power  has  never  been  possessed  by  the  courts  of 
any  European  government.^ ^  The  courts  do  not  exercise  this 
power  of  declaiming  directly  by  Slotting  aside  the  act  when  passed 
by  the  legislative  body,  but  only  indirectly,  when  the  constitu- 
tionality of  the  aet  bccoiiK^s  involved  in  the  decision  of  some 
(piestion  which  comes  before  tliem  in  the  regular  course  of 
legal  procedure. 

'  Philbrook  v.   Newman,  s.")   1\m1.       loiicous    is    sliown    by    a    citation 

Kcp.  139.  from    "Las    Siotc    Partidaa, "    the 

"  Kev.  Stats.  713.  I«'julinti;  eo<lo  has^d   upon   tlio  Civil 

^Carr  v.  Fife,  156  IJ.  S.  4iM.  "^'  ^^*'»'"'"^  '•^'^'  ^'^'''''^'  ^^'^^  produml 

(lurifiir   tlic    middle   aijes.      **\Vheii 

'"Rev.  Stats.  714.  1     w         ■  •        ., 

douhts   aris<'  ('(tiu'cniin^  the   mean- 

"  The  theory  has  been  a«lvaniM'd.  iw^r  ,,f  ^  la^,  wlu'ther  from  an  er- 

but  on  slim  foundations,  tiiat   thi^  ror  in  r-oiiiniittin^'  it  t«i  writing,  or 

principle    existed    in    l\niiian    law.  from    tlie  obscurity   of   the  ex[)res- 

See      lirinton      Coxo's      *'Judi<'i:ii  ^ions  mad«'  use  <»f  by  the  lej^isjator. 

Power    and    rnj-onstitntionnl    \.ri^-  jr   b(don<,rs   io   the  Ic^rislature   alone 

isiation,"  and  ITowp 's  "Stndi.'s  ill  lu     exphiiii     such     d(nd)ts." — Law 

the     Civil     Law,"     Aj>pcndix      H.  Sictc     P;nti(his.     Partido     I.,    Tith- 

That    this    theory    is    t-ritindy    er-  I..    L.■^^    14. 
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During  the  early  years  of  the  United  States  the  Supreme 
Court  seemed  to  liave  been  a  little  doubtful  of  this  power,  or  at 
least  a  little  afraid  to  use  it.  In  Hylton  v.  United  States^^  the 
court  refused  to  pass  on  this  question,  saying:  "It  is  unneces- 
sary at  this  time  for  me  to  determine  whether  this  court  con- 
stitutionally p()si=esses  the  power  t(^  dechire  an  act  of  Congress 
void  on  the  ground  of  its  being  nuide  contrary  to  and  in  viola- 
tion of  the  Constitution,  but  if  the  court  have  such  power  I  am 
free  to  declare  that  I  will  never  exercise  it  but  in  a  very  clear 
case.'^ 

§  198.  Marbury  v.  Madison. — In  Marbury  v.  Madison^^  the 
question  came  before  the  court  in  a  numner  where  it  could  not 
be  avoided,  and  in  the  decision  in  this  case  (among  the  most 
important  ever  rendered  by  the  Supreme  Court)  the  right  of  the 
courts  to  declare  an  act  of  Congress  in  opposition  to  the  Consti- 
tution and  therefore  void  was  asserted.  Mr.  Chief  Justice  Mar- 
shall delivered  the  opinion  of  the  court,  which  was  in  part  as 
follows : 

*'The  Constitution  is  eitluu-  a  superior  ])aramount  law  un- 
changeable l)y  ordinary  inenns,  or  it  is  on  a  level  with  ordinary 
legislative*  acts:  and.  like  otlicr  acts,  is  alterable  when  the  legis- 
lature shall  please  to  alter  it. 

"If  the  former  ])art  of  the  alternative  be  true,  then  a  legis- 
lative act  contrary  to  tlir'  constitution  is  not  a  law:  if  the  latter 
])art  be  trur.  then  writtrii  constitutions  are  absurd  attempts  on 
the  |)art  of  th<'  pi'o})l('  to  limit  a  power  in  its  own  nature  illimit- 
able. 

**Certainly  all  those  wlio  have  framed  written  constitutions 
contemplate  them  as  fiu-miiiL:'  the  liimlamental  and  paramount 
law  of  tlie  nation,  and  eonse<|iicntly  the  theory  of  every  such  gov- 
ernment must  be  that  an  aet  of  the  legislature  repugnant  to  the 
Constitution  is  void. 

*'This  theory  is  essentially  attached  to  a  written  constitution 
and  is  conse(|iH'ntly  to  he  considered  by  this  court  as  one  of  the 
fundamental  j)rinciple>  of  our  society.  It  is  not,  therefore,  to 
\)v  lost  sight  of  in  I  he  further  consi(l(>ration  of  this  subject. 

'■:}    Dallas.    171.  '■  1    Craiioli,    137. 
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*'ll*  an  act  of  the  legislature  repugnant  to  the  consideration 
is  void,  does  it,  notwithstanding  its  invalidity,  bind  the  courts 
and  oblige  them  to  give  it  elTect?  Or  in  other  words,  though  it 
be  not  a  law,  does  it  constitute  a  rule  as  operative  as  if  it  was  a 
law?  This  would  be  to  overthrow  in  fact  what  was  established 
in  theory,  and  would  seem  at  first  view  an  absurdity  too  gross  to 
be  insisted  on.  It  shall,  however,  receive  a  more  attentive  con- 
sideration. 

**lt  is  emphatically  the  province  and  duty  of  the  judicial  de- 
partment to  say  what  the  law  is.  Those  who  apply  the  rule  to 
particular  cases  must  of  necessity  expound  and  interpret  that 
rule.  If  two  laws  conflict  with  each  other  the  courts  must  decide 
on  the  operation  of  each. 

''So  if  a  law  be  in  opposition  to  the  Constitution,  if  both  the 
law  and  the  Constitution  apj)Iy  to  a  particular  case,  so  that  the 
court  must  either  decide  that  case  conformably  to  the  law,  disre- 
garding the  Constitution,  or  confornuxbly  to  the  (Constitution, 
disregarding  the  law,  the  court  must  determine  which  of  these 
conflicting  rules  governs  the  case.  This  is  of  the  very  essence 
of  judicial  duty. 

^*If,  then,  the  co\irts  are  to  regard  the  Constitution,  and  the 
Constitution  is  superior  to  any  ordinary  nvi  of  the  legislature, 
the  Constitution  and  not  any  such  ordinary  act  must  govern  the 
case  to  which  they  both  apply.'' 

This  decision  in  Marl)ury  v.  Madison  has  since  been  taken  as 
decisive  of  the  law  on  this  ])oinl.  Since  this  case  the  right  of 
the  United  States  courts  to  declare  acts  of  Congress  unconstitu- 
tional has  never  i)een  disputed,  although  the  presumi)tion  is  still 
in  favor  of  the  constitutiourility  of  any  statute,'^  the  legislative 

"Hylton     V.     TJnitcd     States,     3  Ton«l(T    Cases,     li>    Wallace,    457; 

Dallas,   l**^!;    Cooper  v.   Telfair,   4  Powell  r.  Pennsylvania,   P_'7  U.  S. 

Dallas,   14,   19;   Township  of   Pine  67.S,  (5.S4;   Nicol  v.  Ames.  173  U.  S. 

G.-ove  V.  Taleott,   19  Wallace,  (5(i(i,  509;    515;    Parsons   v.    Bedford.    3 

673;    Munn    v.    Illinois,    94    U.    8.  Peters.    433,    448;    Oai^    v.    Mis- 

113,  123;   Sinking  Fund  Cases,  99  souri,  4  Peters,  410.  444;  Butler  v. 

U.    S.  .700,    71<S,    727;    County    of  Pennsylvania,      10      Howard,     402, 

Livingston   v.    Darlington,    101    t^  415;   the  Mayor  v.  Cooper,  (i  Wal- 

S.    407;     Ogden    v.    Saunders.     12  lace,  251. 
Wheaton,     213,     270;     the     hegal 
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body  being  supposed  to  act  within  scope  of  its  authority^^  ^^  Such 
claim  on  the  part  of  any  court  as  that  laid  down  in  the  case  of 
Marbury  v.  jMadison  was,  up  to  tlic  time  of  this  decision,  with- 


'^  The  following  list  of  cases  in 
which  the  Supreme  Court  has  de- 
clared an  act  of  Congress  uncon- 
stitutional, with  the  act  so  de- 
clared, is  taken  from  an  article  in 
the  American  Ijaw  Review  for 
January-February,  1904,  by  Black- 
burn Esterline:  Marbury  v.  Madi- 
son, 1  Cranch,  138   (1803). 

The  provision  of  the  Judiciary 
Act,  which  gave  to  tlie  Supreme 
Court  the  power  to  issue  writs  of 
mandamus  to  jiersons  holding  otlice 
under  the  authority  of  the  Tuited 
States. 

Scott  V.  Sauford  (the  Dred  Scott 
case),  19  Howard,  393  (1857). 
The  ''Missouri  Compromise  Act," 
Kx  parte  Garland,  4  Wallace,  333 
(186()).  An  lU't  passed  in  July, 
1862,  which  j>rescrii>ed  that  l>ef()re 
being  entitled  to  his  salary,  e\ery 
person  elected  or  appointed  to  any 
office  of  honor  or  profit  under  the 
government  of  the  United  State*^ 
(excepting  tlie  President  )  sluinld, 
before  entering  u]Hn\  his  duties, 
subs(;ribe  to  an  natli  to  the  elVect 
that  he  had  ne\er  borne  amis 
against  the  United  Sjiitos,  and 
had  never  voluntarily  given  aid  or 
encouragement  to  pers(»ns  en^nged 
in  armed  hostility  tlu'reto;  and 
that  he  had  not  sought,  accepted 
nnr  attempted  to  exercise  tlio  func- 
tions of  any  oWiro  whatever,  under 
any  authority  or  joet ended  author- 
ity in  hostility  tliereto;  together 
witli  the  su}»})Iemental  act  of  Janu- 
ary, ISOo,  {iroviding  tlint  no  person 
shouM   be   admitted    to    the   bar   of 


the  Supreme  Court,  or  to  the  bar 
of  any  District  or  Circuit  Court  of 
the  United  States,  unless  he  sub- 
scribed to  the  above  mentioned 
oath. 

The  Alicia,  7  Wallace,  571 
(18(}S).  An  act  allowing  prize 
cases  to  be  transferred  from  the 
(  ircuit  Courts  to  the  Supreme 
Court.  Hepburn  v.  (Iriswold,  8 
Wallace,  ()03  (1809).  The  legal 
ten<ler   act. 

The  Justices  v.  Murray,  9  Wal- 
lace, L'74  (18()9).  An  act  allowing 
certain  cases  already  tried  in  a 
State  court  with  a  jury  to  be  re- 
moved and  retried  in  the  United 
States   courts. 

The  Collector  v.  Day,  11  Wal- 
lace, 113  (1870).  The  circuit  tax 
law  of  the  Civil  War  period,  so 
far  as  it  affected  the  salaries  of 
State  oflicials.  United  States  v. 
Klein.  13  Wallace,  128  (1871).  A 
t)rovision  that  no  pardon  or  am- 
lu'sty  of  the  President  should  be 
admissilile  in  evidence  in  support 
of  any  (daim  asserted  in  the  Court 
of  (Maims  against  the  United 
States.  TTnited  States  v.  Reese,  92 
U.  S.  214  (1875).  An  act  of  May 
:\\,  1870.  Section  3  of  this  act 
j)rovided,  in  substance,  that  when- 
ever, under  the  constitution  or 
la  us  of  any  State,  an  act  or  pre- 
re<|uisite  to  (jualify  any  citizen  to 
\ote  was  re<piired,  the  offer  of  such 
citizens  to  perform  the  act  re- 
quired to  be  done,  shall,  if  it  fail  to 
be  carried  into  execution  by  reason 
(»f  the  \^rongful  act  or  omission  of 
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out  precedent,  either  in  the  national  historv  of  tlie  United  States 
or  in  that  of  any  foreign  country.  Hie  decision  in  Marhury 
V.    ^Tadison    liad    Ueen    foresliadowod,    liowever,    in    the    le^ral 


the  person  charged  with  the  duty 
of  permitting  such  performance,  or 
ofT'er  to  perform  be  held  as  a  per- 
formance in  law  of  such  act,  and 
such  person  shall  be  entitled  to 
vote  in  the  same  manner  as  if  he 
had  performed  such  a<'t,  and  any 
ofticer  of  an  election,  who  refused 
to  count  his  vote,  shall  forfeit  and 
pay,  etc.  Section  4  provided  for 
the  punishtTient  of  bribery,  intimi- 
dation, etc..  at  elections.  Nothing 
ji|)peared  in  the  section  about  a 
hindrance  "on  ac«*ount  of  race, 
color,  or  previous  t'onditioii  of 
servitude,"  atui  their  validity  was 
challenged  on  <leniurr«*r. 

The  Trade-mark  ^'a.ses,  United 
States  v.  Steffens,  lOi)  U.  S.  .Sl> 
(1S79).  Section  4937  of  the  act 
of  1870,  entitled  '*An  act  to  re- 
vise, consolidate  and  anuMi<l  the 
statutes  relating  to  patents  and 
copyrights,"  and  providing  for 
registration  in  the  patent  oflice  of 
a  trade-mark  under  certain  rules 
and  regulations  prescribed  in  the 
act ;  and  a  subserpient  act  passed 
in  1S76,  entitle<l,  "An  act  to  pun- 
ish the  counterfeiting  of  trade- 
marks and  the  sale  and  dealing  in 
of  counterfeit  trademark  goods," 

United  States  v.  Harris,  10()  U. 
S.  Gli9  (18S2).  Section  r>r)19  of 
the  Kevised  Statutes,  which  pro- 
vided: **If  two  or  more  persons 
in  any  State  or  Territory  conspire 
or  go  in  disguise  upon  the  high- 
way or  on  the  premises  of  another 
for  the  purj)ose  of  <lepriving,  eitiier 
directly    or    indirectly,    any    j>erson 


or  class  of  persons  of  the  equal 
])rotection  of  the  laws  or  of  equal 
privileges  or  immunities  under  the 
laws,  or  for  the  purpose  of  pre- 
venting or  hindering  the  constitu- 
tional authorities  of  any  State  or 
Territory  from  giving  or  securing 
to  all  persons  within  such  State  or 
Territory  the  equal  protection  of 
the  laws,  shall  be  punished,"  etc. 

The  Civil  Rights  Cases,  109  U. 
S  3  (ISSii).  The  "(ivil  Hights 
Act." 

Hoyd  v.  United  States,  IHi  U.  S. 
()Hi  (ISS(i).  Section  ■>  of  •♦An 
act  to  amend  the  custoTu  revenue 
laws,"  etc.  Passed  .June  L'l'.  1H74, 
which  compelled  a  party  accused 
of  attenij)ts  to  evad<'  the  payment 
of  duties  upon  the  demand  of  the 
prosecution  to  produce  any  docu- 
ments in  his  possession  which 
would  tend  to  j)ro\e  such  attempted 
fraud.  Baldwin  v.  Franks,  liM)  U. 
S.  ()78  (1SS7).  Api)lying  and  ex- 
tending the  rule  in  United  States 
V.  Harris;  Monongalnda  Xaviga- 
ti«)n  Co.  V.  United  States,  14s  U. 
S.  312  (1S93).  An  act  j.roviding 
for  tlie  condemnation  of  certaiti 
j)ro])erty  for  public  use  and  i»ro- 
moting,  ''that  in  estimating  the 
sum  t<»  be  juii<l  by  the  United 
States,  the  franchise  of  said  c«»r- 
poration  to  <'olie<*t  tolls  shall  not 
be  considered   or   estimated." 

Pollock  V.  l''armers'  L(»an  & 
Trust  Co.,  loS  U.  S.  (501  (isOo). 
The  inconu'  tax  j>rovi«ions  of  the 
'•Wiis.Mi  Act"  of  1S94.  \V<.ng 
Wing   V.    United   States.    1(53   T'.   S. 
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liistorv  of  the  individual  States.  In  several  of  tliese  States  the 
acts  of  the  State  Legishitiire  had  heen  declared  unconstitutional 
by  the  State  courts  prior  to  tlie  adoption  of  the  Federal  Con- 
stitution. The  most  famous  instances  are  the  cases  of  Rutgers 
V.  Waddington/'  in  New  York,  and  Trevett  v.  Weedon/**  in 
Rhode  Jsland.^^ 

^  1 94.  Extent  of  the  judicial  powers  of  the  United  States. — 
The  judicial  jmwer  of  the  United  States  is  part  of  tin*  grant  of 
powers  from  the  States  to  the  National  (iovernment.  Like  all 
other  de])artments  of  the  United  States  (iovernment,  the  [>ower 
of  the  judiciary  is  derived  entirely  from  the  Constitution.  All 
judicial  powers  not  granted  hy  the  Constitution  to  the  Federal 
courts  are  reserved  to  the  State  courts.-'* 

The  grant  of  judicial  power  to  the  United  States  (Jovernment 


2'J8  (189(5).  Certain  jirovisioiis  of 
the  Chinese  Kxclusion  Act.  Fiiir- 
bank  v.  United  States,  LSI  U.  S. 
283  (1901).  That  portion  of  the 
Internal  Revenue  Aet  of  1S9S 
which  required  a  stamp  to  he 
jdaeeil  on  tlie  hills  of  ladinj^  of 
^oods  exported.  James  v.  How- 
man,  190  U.  S.  IL'7  (190;<).  See- 
lion  f).')!)?  of  Kevise<l  Statutes  rela- 
tive to  hrihery  at  ele<*ti<>ns. 

•"  Pa^re  V.  irnited  States,  11  Wal- 
hu-e,  iMiS,  :{(I9;  CnilcMl  Statf's  v. 
Harris,   10(5  V.  S.  (529. 

"  K'ut^ers  V.   \Va«hlinj/ton. 

Mayor's  Court,  City  of  New 
York,  Auj;.  -7,  17S4.  Pui>lish(Ml  in 
pamphlet  form,  New  York,  hy 
Samuel   Lan^don,   17S4. 

The  action  is  ^roundt-d  on  a 
statute  of  this  State,  entitled.  "An 
act  for  ^rantitj^  a  m(»re  etVertunl 
relief  in  cases  of  ccrtaiti  tres- 
passes,'' passed  the  17tli  day  of 
March,  17s;5;  and  the  de<iaratioFi 
charj^es,  tirst,  tlie  snhstancc^  of  the 
act,  viz.:  ''That  it  shall  atid  may 
h(»    lawful    for   any    person   or    per- 


sons, who  are,  or  were,  inhabitants 
of  this  State,  and  who,  by  reason 
of  the  invasion  of  the  enemy,  left 
his,  her,  or  their  houses  or  places 
of  abotle,  his,  her,  or  their  heirs, 
executors,  or  administrators,  to 
l)ring  an  action  of  trespass  against 
any  person  or  pers<ins  who  may 
have  occupied,  injured,  or  de- 
stroyed Ins,  her,  or  their  estate, 
either  real  or  personal,  within  the 
p«>wer  of  the  enemy.'' 

'^  Decided  in  Superior  (.'ourt  of 
.ludicature  of  Rhode  Island  in 
1 7S(I.  This  case  involved  the  con- 
stitutionality of  an  act  which  made 
it  a  criminal  offense  to  refuse  to 
receive  paj)er  money,  not  only  in 
payment  ot  debts,  hut  also  in  pay- 
nuMit  of  any  property  offered  for 
sale. 

"See  also  Dend  Hayard  an  i 
Wife  V.  Singleton,  Court  of  Con- 
t'er(»nce  of  North  Carolina,  1787, 
1    Martin,   X.  C.  42. 

-"  United  States  v.  Tlutlson  et  al., 
7  Cranch,  32. 
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is  contained  in  the  second  section  of  the  third  article  of  the  Con- 
stitution, whidi  is  as  follows : 

"The  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  the  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority';  to  all  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls;  to  all  cases  of  admiralty  and  maritime  juris- 
diction; to  controversies  to  which  the  United  States  shall  be  a 
party;  to  controversies  between  two  or  more  States;  between  a 
State  and  citizens  of  another  State;  between  citizens  of  different 
States;  between  citizens  of  the  same  States  claiming  lands  under 
grants  of  different  States;  and  between  a  State,  or  the  citizens 
thereof,  and  foreign  States,  citizens  or  subjt^cts.'" 

The  power  herein  granted  is  the  luaximuin  which  may  be 
exercised  by  the  Ignited  States;  it  is  not  necessary  that  the 
United  States  assume  this  jurisdiction  in  full.  By  the  Eevised 
Statutes  of  the  United  States'-^  it  is  provided  that  the  jurisdic- 
tion vested  in  the  courts  of  tlie  I'nited  States,  in  the  following 
cases  and  proceedings,  shall  be  exclusive  of  the  courts  of  the 
several  States: 

First.  Of  all  crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States. 

Second.  Of  all  suits  for  |KMialties  and  forfeitures  incurred 
under  the  laws  of  the  United  States. 

Third.  Of  all  civil  cases  of  admiralty  and  maritime  jurisdic- 
tion; saving  to  suitors,  in  all  cases,  the  right  of  a  common-law 
remedy,  where  the  common  law  is  competent  to  give  it. 

Fourth.  Of  all  seizures  under  the  laws  of  the  Ignited  States, 
on  land  or  on  waters  not  within  admiralty  and  maritime  juris- 
diction. 

P'ifth.  Of  all  cases  arising  under  the  patent  right  or  copy- 
right laws  of  the  United  States. 

Sixth.    Of  all  matters  and  proceedings  in  bankruptcy. 

Seventh.  Of  all  controversies  of  a  civil  nature,  where  a  State 
IS  a  party,  except  between  a  State  and  its  citizens,  or  between 
a  State  and  citizens  of  other  States,  or  aliens. 

The  jurisdiction  of  the  United   States  courts  is  not  directly 

"  Sec.  711. 
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derived  from  the  Constitution,  but  depends  on  Congressional 
action  in  pursuance  of  tlie  authority  granted  to  Congress  hv  the 
United  KStates  Constitution.--  Congress  cannot,  liowever,  grant 
to  tlie  United  Slates  courts  any  judicial  power  not  included 
within  the  grants  of  the  Constitution:  nor  can  tlie  h'gislative  or 
executive  branches  of  the  (iovernnuMit  constitutionally  assign  to 
the  judiciary  any  duties  except  such  as  are  properly  judicial  in 
their  nature.-"'  On  tlie  other  hand  Congress  cannot  confer  any 
part  of  the  judicial  ])ower  upon  an  executive  olhier,-^  nor  vest 
any  portion  of  the  judicial  power  of  the  United  States,  except  in 
courts  ordained  and  established  by  itself;-'^  it  cannot  give  juris- 
diction to  any  State  court  or  office  as  sucli.-" 

'J'he  power  of  the  ITnited  States  courts  to  punish  for  contempt 
of  their  autlioi'ity.  is  both  incidental  to  iheir  general  power  to 
exe^ci^e  judicial  functions  and-  is  ex])r('ssly  recogni/i'd  and  pro- 
vid(H]  for  by  the  laws  of  Congj-ess.'-" 

S  Ifi;").  Cases  and  controversies. — Theexerciseof  the  judicial 
powers  of  the  I'nitcHl  States  is  limilrd  by  the  terms  of  the  grants 
of  such  powers  in  tlie  Constitution  lo  "cases,"  ^'controversies'* 
and  })etitions  for  the  writ  of  habeas  eorpus.-^  "The  term  ^con- 
troversies,' if  distinguishable  at  all  from  'cases,*  is  so  in  that  it 
i>  less  compichensivc  than  tlie  latter,  and  ineludes  only  suits  of 
a  civil  nature.  Cliisliolm  v.  (Georgia,  '2  Dall.  4:M,  V.Vi  :  8  Tuck. 
HI.  Cr)mm.  App.  TiO.  1*^1.  Ky  eases  and  controversies  are  in- 
len(le<l  ll:e  claim  of  litigants  bi'ouglit  before*  tlu^  courts  for  de- 
termination i»y  such  regular  ])roeee(lings  as  are  established  by 
law  or  eiistom  for  tlie  protection  or  enfore<'ment  of  rights,  or  the 
prevention,    redress   or   punishment    of   wrongs.      Wlienever   the 

-Grovor  &    HakiT  S.    M.   Co.   v.  14,   441;    the    l^ritisli    Prisoners,    1 

l-lt.rciue    S.    M.    Co.,    IS    Wallace,  Wood  ami  M.  ()<);    Ko<l.  Cases,  No. 

7)'k\.  12,   7;U;    Martin   v.    Hunter's   Les- 

-  Ilavburn 's  (.'ase.  H  Dallas,  409 ;  sees,    1    Whoaton.   .'i(i+;    Houston   v. 

Ill  re  Sanborn,  14S  V.  S.  1'l'l\  '2'24  ;  Moore.  .'>  Whraton,   1. 
Interstate     Coininer»e    Conunissimi  ■'  Triy;:     v.     Commonwealth,     IG 

V.  Branson,  l.'')4  V.  S.  447.  Peters,  ^M). 

'-'  Heatty     v.     ITnite.l     States,     1  -"  Kx  j.arte  Terry,  ll'S  U.  S.  289; 

Dev.  231.  Kx  j)arte  Sa\in.   i:U    (I.  S.  2iu. 

■  Ciiited      States     v.      Anifs,      1  -"'Matter      of      l^acifie      Railway 

Woo.l   and   M.   7();    Fed,  Cases,   No.  C.»mmission.  ;{2  Fed.  Hep.  241.  25."'). 
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claim  of  a  party  under  the  Constitution,  laws  or  treaties  of  the 
I'nited  States  takes  such  a  form  that  the  judicial  power  is 
ca])al)lo  of  acting  ilpon  it,  then  it  luis  become  a  case.  The  term 
imj)lies  the  existence  of  present  or  possible  adverse  parties  whose 
contentions  are  submitted  to  the  court  for  adjudication."^'* 
rroccedings  before  an  investigation  committee  created  by  Con- 
gress are  neitlier  a  *^case''  nor  a  "controversy."-^" 

J5  196.  "In  law  and  equity/' — '*In  every  instance  in  which 
tlii<  court  has  expounded  the  plirases  'proceedings  at  the  common 
law*  and  'proceedings  in  equity,'  with  reference  to  the  exercise 
of  tlie  judicial  powers  of  the  courts  of  the  United  States,  they 
will  be  fouiul  to  liave  interpreted  the  former  as  signifying  the 
application  of  the  definitions  and  principles  and  rules  of  the 
common  law  to  rights  and  obligations  essentially  legal;  and  the 
latter  as  meaning  the  administration  with  reference  to  equitable 
as  contra-distinguished  from  legal  rights,  of  the  eipiity  law  as 
defined  and  enforced  by  the  Court  of  Chancery  in  England. '^^^ 

The  courts  of  the  Tniled  States  have  uniform  equity  jurisdic- 
tion in  all  the  States.*'^- 

§  197.  Cases  arising  under  the  Constitution,  laws  or  trea- 
ties of  the  United  States. — Cases  arising  under  the  Consti- 
tution, laws  or  treaties  of  the  I'nited  States  are  not  merely  those 
where  a  party  comes  into  court  to  dcnumd  something  conferred 
upon  him  by  the  Constitution,  or  by  a  law  or  treaty,  but  also 
include  all  cases,  either  civil  or  criminal,  where  the  correct  de- 
cision of  the  court  as  to  the  rights  or  defenses  of  either  party 
dep(^nds  upon  tlie  construction  of  eitlu'r.'''^  The  Federal  courts 
have  jurisdiction  where  it  appears  from  the  (piestions  raised  that 
some  title,  right,  privilege  or  immunity  on  which  the  recovery 
depends  will  l)e  defeated  by  one  construction  of  the  Ccmstitution 
or  laws  of  the  United  Slates  and  su-tained  by  the  opposite  con- 

="I(1.    See   also   La    Al)ra    SilNcr  -  Xrves    v.    Scott,     13    Howard, 

Mining  Co.  v.   United   States,    17')  l'7l';   United  States  v.  TIoulan«l,  4 

U.   S.   4:17.      As   to    the    distin.tion  AViieat(»n,    115;    Xooiiau   v.   Hraley, 

between  a  case  and   a  controversy  -  I^l'^^'k,  o09. 

see  Simon  v.  Fair,  195  U.  S.  1G7. 

».  f(l  ^Tennessee  v.   Davis,    lui)   V.  S. 


'•'  Feno  V.  Holme,  21  IL.ward,  4S4. 
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struct  ion.  The  construction  of  treaties  is  the  peculiar  province 
of  the  judiciary,  anil,  except  in  cases  purely  political.  Congress 
has  no  Constitutional  power  to  determine  the  rights  under  a 
treaty.'*  'J'he  jurisdiction  of  the  United  States  courts  under  this 
clause  is  entirely  regardless  of  the  character  of  citizenship  of 
the  parties  to  the  suit.^'' 

§  198.  Political  questions. — The  courts  of  the  United  States 
have  no  authority  to  inquire  into  political  matters,  but  must  fol- 
low the  decision  of  the  executive  department  thereon;'*"  this  in- 
cludes the  (juostion  whether  the  (Jovernment  is  justified  in  dis- 
regarding its  engagcTuents  with  another  nation,''"  and  the  de- 
cision as  t(»  the  j)uhlic  character  of  one  claiming  to  be  a  foreign 
minister.*''  T\w  recognition  of  foreign  states  is  a  political 
question,  to  he  decided  by  the  executive  department;'^  as  is  also 
the  question  as  to  the  boundaries  of  a  foreign  country,  or  as  to 
its  authority  over  certain  territory/"  and  the  question  as  to  what 
is  the  lawful  government  of  a  foreign  country/^  or  of  one  of  the 
States  of  the  Union.*-  But  the  decision  as  to  the  boundaries 
between  two  States  of  the  Uniim  l)elongs  to  the  judicial  depart- 
ment.*' 

A  l)i]l  to  restrain  tlie  Secretary  of  War  of  the  United  States, 
and  tlic  gcncrnls  ncling  under  liim.  from  carrying  into  execution 

'*  ,J<)ii('s    V.    Moclian.    17.')    V.    S.  415,  4Ch};  Kennett  v.  Chambers,  14 

'"('(»lirns  V.  Virginia,  (5  Wlieaton,  L'4(),  3'J4 ;  T^nitotl  States  v.  Palmer, 

L»ti4,  :\s:\.  :\  Wheatim,  010;  the  Divinia  Pas- 

■*  Luther    v.    Honleii,    7    Howard.  tora,  4  Wlieatoii,  o'J,  (i3;   Williams 

1;   Marhurv  v.   Madist)!!,   1  Crainli.  v.  Suffolk  Insurance  Co.,  13  Peters, 

I'M,     KU);     Foster    v.     X«'ilHon,     2  Howard,  3S,  .')(). 

IVters,  LT>:i.  :i(i7:    rnited  States  v.  ..  pHjppU^    ,..    Payne,    92    U.    S. 

Lee,  10()  U.  S.   17(J,  L'oi);  Craig  v.  -,3,,     Whoaton 's  International  Law 

Missouri,   4    Peters,   410;    CluTokee 

Nation    v.    (leorgia,    .">    Peters.     1  ; 

United   Static   v.    Holiday,    ^   AVal- 

lace,  407,  419;  (Jeor^ia  v.  StnutoFi, 

()  Wallaee,  oO.  71.  *'  J^"ther  v.  Borden,  7  Howard,  1. 

^^  The    Chinese     Kxcdu^ion    Case,  •'' Kh()«le      Island      v.     Massaehu- 

13n  r.  S.  501,  ()01'.  setts,  12  l*eters.  iy^T ;  United  States 

"^  in  re  Baiz,  Ki')  U.  S.  403.  432.  v.  Texas,  143  U.  S.  6lM,  641;  Vir- 

^"  Rose  V.  Hinely,  4  Craneh,  241,  ^inia    v.    West    Virginia,    11    Wal- 

272;   (Jelston  v.   Hoyt.   3   Wheaton,  laee,  30. 


Digest,   22. 

"  Jones  V.  United  States,  137  U. 
S.   202,  212. 
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certain  acts  of  Congress,  and  claiming  that  such  execution  wouhl 
subvert  State  governments,  raises  a  political  question  whose  de- 
cision is  without  the  power  of  the  United  States  courts.**  v 

§  199.  Cases  affecting  ambassadors,  other  public  ministers 
and  consuls. — These  words,  as  used  in  the  Constitution,  apply 
to,  and  are  descriptive  of,  a  class  existing  by  the  laws  of  nations 
and  apply  to  diplomatic  agents,  whether  accredited  by  the  United 
States  to  a  foreign  country  or  by  a  foreign  country  to  the  United 
States.*^ 

Tlie  jurisdiction  of  the  United  States  court  is  exclusive  in  all 
cases  affecting  ambassadors,  other  public  ministers  and  consuls, 
except  in  the  ca.<<e  of  a  few  offenses  enumerated  in  the  judiciary 
act  over  which  jurisdiction  is  allowed  to  the  State  courts.**'  An 
indictment  for  infringing  the  law  of  nations,  by  offering  vio- 
lence to  a  foreign  minister,  is  not  a  case  affecting  ambassadors, 
other  ])ublic  ministers  or  consuls.*' 

§  200.  Admiralty  and  maritime  jurisdiction. — The  admiral- 
ty courts  were  of  early  origin  in  England, existingprobably  as 
early  as  the  reign  of  Richard  T,***  and  certainly  as  early  as  that 
of  Edward  I."*"  ^*The  forms  of  its  proceedings  were  borrowed 
from  the  civil  law;  and  the  rules  by  which  it  was  governed  were, 
as  it  everywhere  avowed,  the  ancient  laws,  customs  and  usage? 
of  the  seas.  In  fact,  there  can  scarcely  be  the  slightest  doubt 
that  the  admiralty  of  England  and  tin*  maritime  courts  <»f  all  the 
other  ])owers  of  Europe  were  formed  upon  one  and  the  same 
common  model :  and  that   their  jurisdiction  included  the  same 


*'  (^icorgia  v.  Stanton.  6  Wallace, 
.■)(). 

*Mn  re  Baiz,  U'y  l\  S.  403. 

**  Davis  V.  Packard,  7  Peters, 
276. 

"United  States  v.  Ortega,  U 
Wheaton,  467. 

*"  *  *  There  is  a  strong  probability 
of  its  existence  in  the  reign  of 
Richard  the  First,  since  the  hiws 
of  Oleron,  which  were  conipih'd 
and  promulgated  by  hini  on  his  re- 


turn from  tlie  Holy  Land,  liave  al- 
ways been  deemed  the  laws  of  tlie 
admiralty,  and  could  not  have  been 
fully  enforced  in  any  other  court. 
(Selden  T)e  Dom.  Maris,  lib.  2, 
cap.  L'4 ;  (todoli)hin  on  Adtniralty 
Juris«Uction,  143)."  Judge  story 
in    Lovio   v.    Boit,    L>  Call.    (U.  S.) 

"'  Amer.  and  Kng.  Kncy.  of  haw. 
•Jnd  Ed.,  V<d.  ].,  ]>.  (Uo ;  Co.  T.itt., 
11  r,.  'Jtid  b.  Zou<"h  on  Admiralty 
Jurisdiction,    114. 
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subjects  as  the  Consular  courts  of  the  Mediterranean."^^  The 
Comnion  Law  judges  viewed  the  jurisdiction  of  these  courts 
witli  the  same  jealousy  which  they  manifested  towards  the 
Courts  of  Cliancery,  and  gradually  succeeded  in  confining  it 
within  very  narrow  limits.  At  the  time  of  the  adoption  of  the 
United  States  Constitution,  Admiralty  Courts  in  England  had 
jurisdiction  in  the  following  classes  of  cases  only:  Suits  to 
enforce  judgments  of  foreign  courts  of  admiralty,  where  the 
person  or  the  goods  were  within  the  reach  of  the  court;  mari- 
ners' wages,  where  the  contract  was  not  under  seal,  and  was  made 
in  the  usual  form  ;  bottomry,  in  certain  cases  and  under  many 
restrictions;  salvage,  where  the  property  was  not  cast  on  shore; 
cases  between  part  owners  disputing  about  the  employment  of 
the  ship:  collisions  and  injuries  to  property  or  jx'rsons  on  the 
high  seas:  droits  of  the  admiralty.'''  ^J1ie  jurisdiction  both  of 
the  Colonial  Admiralty  courts  in  this  country  before  the  Revo- 
lutionary War.  and  of  the  Stale  Admiralty  eourts  thereafter 
was  much  more  e\t<'n>ive.'-  AftiM*  tlie  adoption  of  the  United 
States  Constitution  the  contention  was  made  tliat  the  jurisdic- 
tion granted  to  th<'  United  States  courts  by  the  clause  **to  all  cases 
of  admiralty  and  luaritinie  jurisdirtion,"  gave  to  theso  courts 
jurisdiction  only  in  tliose  cascw  included  within  the  jurisdiction 
of  the  English.  Admiralty  courts.  This  (pie-tion  came  before  the 
Supreme  court  in  Wariiig  et  ah  v.  Clarke,'"'  wliero  it  was  decided 
Ihnt  tlie  admiralty  jui-isdiction  of  the  United  Stales  courts  is 
iKM'ther  to  b(^  liniit(Ml  to  nor  to  be  interpreted  by  wliat  were 
ca^cs  of  admiralty  jurisdiction  in  England  at  the  time  of  the 
adoption  (d"  the  United  States  Constitution,  but  included  all  that 
was  i:('iiciaMy  imlude'd  in  admiralty  jurisdiction  in  foreign 
countries  and  llic  dill'eient   Slates  ot'  \\]\<  Union.''"' 

UndcM-  tii<'  Judiciary   Act   of    1781),   the  courts  of  the  United 
Stat(»<  have  (-ogni/ance  of  all  ci\il  ca-es  of  admiralty  aiul  nuiri- 

■'Mu.lwf    StMiv    ill     l)e     I<(.\i()    v.  '•."')    IlM\\;ir.|.    440. 

l^.it.    2    (l.-ill.    (V.   S.  )     till).  'See    :iN.)    tlie    lU>ll'.*ist.    7    Wal- 

■'  I'rFiclirt  ■<  A.iinir.-ilty.  I'.r.l   K«]..  1:i<m-.    \VM]  ;    Atkins    v.    I)isintesrat- 

]).  :,S.  iml:     (',,..     Is     Wallace,     L'72,     :U)4 ; 

-Srr   P.rii.-dirt 's   A  •!  Ill  i  ui  1 1  V.   :\v>\  I'liit.-d   Statrs  V.  tlie  N.'w  Bcdfora 

l-M..   rhaps.    IX.  ail. I    .\.  Hridue,   1    \Vno«ll)ury  t^  M.,  409. 
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time  jurisdiction,  exclusive  of  the  State  courts,  except  as  to 
the  common-law  remedy.  That  remedy  existed  before  the  Con- 
stitution and  Act  of  1789,  and  is  by  the  latter  saved,  not  given/'"' 
The  seventh  amendment  does  not  give  a  right  of  trial  by  jury  in 
admiralty  cases.'®  The  admiralty  courts  possess  a  general  juris- 
diction in  cases  of  suit  by  material  men  in  suits  either  in  per- 
sonam or  in  rem.^"  Such  jurisdiction  is  limited,  however,  to 
contracts,  claims  and  services  which  are  purely  maritime  and 
such  as  have  respect  to  rights  and  duties  appertaining  to  naviga- 
tion.*^^ 

The  Supreme  Court  of  the  United  States  has  decided  that  a 
suit  in  admiralty  cannot  be  maintained  to  recover  damages  for 
a  death  occasioned  on  the  liigh  seas  either  through  negligence 
or  by  an  unlawful  act  in  tlie  absence  of  Federal  or  State  legis- 
lation giving  sucli  right  of  action. ^'^ 

The  admiralty  jurisdiction  of  the  United  States  is  not  con- 
fined to  tide  waters;  it  extends  to  all  public  bays  and  lakes  over 
which  commerce  is  carried  on  between  the  States  or  with  foreign 
nations. ^'^    It  also  includes  all  navigable  rivers,  etc.'^^ 

The  court,«i  of  the  United  States  have  admiralty  jurisdiction 
over  cases  of  collisicm  <x'curring  on  the  high  seas  between  vess<'ls 
owned  by  foreigners  of  ditTcrent  nationalities. "'- 

The  original  admiralty  jurisdiction  of  the  United  States  courts 
has  all  been  given  by  statute  to  the  District  courts. 

§  201.  Controversies  to  which  the  United  States  is  a  party. — 

•■^Rapolje's  hoios  to   IT.  S.   Re-  (Uill,  Chase  Dec.  (U.  8.)   14.');  The 

ports,  5  Howard,  p.  441.  Hij^hland    Lijtjtit,    Chase    Dec.    (U. 

■*  Waring^    et    al.     v.     Clarke,     .1  S.)      150;      The     Steamer     David 

Howard,  440,  459,  4G0.  Reeves,  5  llugln^s   (U.  S.)   89. 

"  The  General   Smith,  4   Wheat-  '"  I'roprller     Genessee     Chief     v. 

on,  438.  Fit/.lm^di,     12    Howard.    44:?;     The 

*'*  Edwards    v.    Elliott,    lM     Wa.-  '  Mliiij: "  v.  Trevor,  4  Wallace,  555, 

lace,   532;    Morewood    v.    Eiiet(uist,  5(53;   Atkins  v.    Disitite^aatifi^^  Co., 

2..    TFoward,    491;    The    Hrlfast.    7  is      Wallace,      272;      Jackson      v. 

Wallace,   644.  StcainlK.jit    Magnolia,    20    Howard, 

•'The     Harrisbur^r.     119     U.     S.  290.    340;    S.    l\    McGinnis   v.    The 

199;    The  Alaska,    130    U.   S.    201.  Pontiac,  5   Mcl.ean,   354. 

These  cases  ovorrnled  a  mimbej-  of  ''"  Trniisportatifni     Co.     v.     Eitz- 

early     decisions     in     the     inferior  paiij^h.  1   Black,  574. 

United  >  tates  Courts.     See  the  Sea  "-The  Helgenland.  114  V.  S.  355. 
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Jurisdiction  is  t^iven  to  tlie  Fnited  States  courts  in  cases  where 
tlie  United  States  is  a  party.  It  is  important  to  note  that  the 
word  ^'air'  is  here  omitted  before  "cases."  Tlie  effect  of  its  in- 
sertion would  have  been  to  liave  given  a  riglit  of  action  against 
the  United  States  in  tlie  Federal  courts.  As  the  Constitution 
standi,  the  Government  of  the  United  States  is  not  liable  to  be 
sued,  except  bv  its  owji  consent."'  By  act  of  Congress  suits  for 
money  judgments,  against  the  United  States,  can  (mly  be  brought 
in  the  Court  of  Claims."*  Tliis  protection  to  the  United  States 
(lovernment  does  not  extend  to  the  jirotection  of  officers  or 
agents  of  the  United  States."'  Under  this  clause  the  United 
States  (lOvernment  can  bring  suit  in  its  own  courts  against  one 
of  the  States  of  the  T'nion."" 

§  202.  Controversies  between  two  or  more  States. — Al- 
though til  is  grant  is  not  expressly  extended  to  all  controversies 
between  States,  still  none  are  excluded,  and  in  custom  the  United 
States  takes  jurisdiction  of  all."'  The  cases  which  conu^  under 
this  grant,  however,  are  those  in  which  the  States  are  the  real, 
not  the  nominal,  ])artics.  Where  a  citizen  of  one  State  is  the 
creditor  of  another  State,  he  cannot  assign  his  claim  to  his 
State,  so  as  to  enable  his  State  to  sue  for  hiui  in  the  United 
States  courts. '•'' 

"'  Kon<iall    v.    Unitt^l    States.    TJ       st)V('ri'i^iis  by  original  aii<l  iiihcriMit 

Peters.  ."iiM.  ri^lit,    by    their    nwu    grant    of   its 

,.,,  M,        ,,      ,,     ,,.   ,,  exercise    over    themselves    in    such 

'-*  (  ase    V.     lerreil.    11     ANalhue, 

eases,    but    whieh    they    wouhl    not 

^rant  to  anv  inferior  tribunal." 
-rnitcl   Stat,.s   V.    I...,.,    l.M!   V.  j,    ^  .^,j  ■    .<  Though  the  Consti- 

'  ^'  tiition    does   not,    in   terms,   extend 

•"'  Tnited  States  v.  Texas,   \a:\  V.  t|,p  judicial  power  to  all  controver- 

S.  ()LM.  sies    between   two   or   more   States, 

"' Khod(^     IslaiKJ     v.     Mass..      IJ  yet     it     in     terms    excludes     none, 

I'eters,    ().17.    7'J<i.      * '  Hy    the    ron-  uiiatever   may   lie   their   nature   or 

stitiitioii,  it  was  ordained,  tliat  tliis  subject.'' 

jinlicial    j»ower,    in    cases    where    a  '"  New    Ilamjishire    v.    Louisiana 

State  was  a  party,  shoul<l   be  exer-  and    New    York    v.    Louisiana,    108 

(•ised  by  tins  court  as  one  of  ori^-  V.   S.   7().     Hut   contra  is  the  debt 

inal      jurisdicticm.         The      States  <^i\eii     outrijrht     to     the     plaintiff 

wai\('<l  tlieir  ex»Muplii>n   fmni    judi  St:it<'.       South     Dakota     v.     North 

cial    power    (T)    Wh.    JTs.    :'.si>)    as  ("nndina.    UH'    T.   S.   28(). 
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§  203.  Controversies  between  a  State  and  citizens  of  another 
State. — Under  the  original  form  of  the  Constitution,  the  United 
States  courts  had  jurisdiction  of  cases  brought  against  a  State 
by  a  citizen  of  another  State.  The  existence  of  this  right  was 
decided  in  Chisholm  v.  Georgia.®^  This  decision  aroused  so 
much  fear  and  jealousy  on  the  part  of  the  individual  States, 
that  the  constitutional  provision  on  this  point  was  changed  by 
the  adoption  of  the  eleventh  amendment.  "The  judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  State,  or  by  citizens  or 
subjects  of  any  foreign  State." 

This  immunity  granted  to  the  States  by  the  eleventh  amend- 
ment includes  not  only  direct  actions  for  breach  of  contract 
brought  against  a  State  by  name,  but  also  all  other  actions  and 
suit  against  it,  whether  at  law  or  in  equity."^  Xo  United  States 
court  can  proceed  to  the  determination  of  any  suit  to  which 
a  State  is  an  indispensable  party,  except  suits  brought  against 
such  State  by  the  United  States  or  by  another  State,  without 
the  consent  of  such  State  to  be  sued.'^  A  State  cannot  be  sued 
in  the  United  States  courts  by  one  of  its  own  citizens,  regard- 
less of  what  the  nature  of  the  controversy  may  be.'-  A  suit 
against  a  State  officer  to  compel  him  to  do  what  a  statute  re- 
quires of  him,  is  not  a  suit  against  the  State,  within  the  meaning 
of  the  eleventh  amendment."^'*     Jurisdiction  under  this  clause 

••2  Dallas,  419.  noyer  v.  McConnaiighty,  140  U.  S. 

'•^Ex  parte  Ayers,  123  U.  S.  502.  9;  Smith  v.  Keeves,  178  U.  S.  439. 

As  to  what  are  suits  against  States  The      following     summary      of 

see  Cohens  v.  Virginia,  6  Wheaton,  cases  on  this  point  is  taken  from 

264;  Osborne  v.  The  United  States  the  Columbia  Law  Review: 

Bank,  9  Wheaton,   738,   856;    Mc-  '*  State    Immunity    From    Suit 

Nutt    V.    Bland,    2    Howard,    15;  Under  the  Eleventh  Amendment. 

Louisville,  etc.,  R.  R.  v.  Letson,  2  The  United  States  Supreme  Court 

Howard,    497,    551;    Pennoyer    v.  has  rejected  the  narrow  view  of 

McConnaughty,  140  U.  S.   12.  what    constitutes    a   suit    against 

"  Hagood  v.  Southern,  117  U.  S.  a  State,  laid  down  by  Chief  .Tus- 

71.  tice   Marshall    in    Osborn    v.    Tho 

"Hans  V.  Louisiana,  134  U.  S.  9.  Bank    (1824)   9  Wheat.   738,  that 

"Ralston  v.  Mssouri  Fund  Com-  a  State  is  not  sued  unless  a  party 

xhlssionera,    120   U.   S.   411;    Pen-  to    the    record,    New    Hampshire 
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does  not  extend  to  the  determination  of  political  questions  ;^*  the 
grant  is  of  judicial  power,  and  was  not  intended  to  confer  upon 


etc.  V.  Louisiana  (1882)  108  U. 
S.  76;  In  Re  Ayers  (1887)  123 
U.  S.  443,  and  has  established  in 
its  place  the  rule  that  a  suit 
against  a  State  is  an  action  in 
which  the  adverse  interest  is  in 
the  State,  against  whom  alone 
relief  is  asked  and  judgment  will 
effectively  operate.  In  Re  Ayers, 
supra;  Pitts  v.  McGhee  (1899) 
172  U.  S.  516.  However,  since 
a  State  can  act  only  through  its 
officers,  every  act  done  by  them 
in  its  behalf,  whether  upon  valid 
authority  or  not,  affects  the  in- 
terests of  the  State  in  a  greater 
or  less  degree.  It  is  evident,  on 
the  other  hand,  that  the  mere 
fact  of  being  a  State  officer  and 
acting  to  benefit  the  State, 
should  not  be  enough  to  shield 
all  illegal  acts  under  the  doctrine 
of  State  immunity  from  suit. 
Limits  to  the  doctrine  being  once 
recognized,  it  is  natural  from  the 
very  complexity  and  extent  of 
the  situations  arising  understate 
official  actions,  that  the  exact 
limits  should  bo  fixed,  not  by  any 
})road  principle  supplying  a  uni- 
versal criterion,  but  by  a  number 
of  narrower  rules,  each  applica- 
ble to  its  special  class  of  cases. 
Fitts  V.  McGhee,  supra,  516,  528; 
Keagan  v.  Farmer*  Loan  &  Trust 
Company  (1894)  154  U.  S.  362, 
31)0.  The  best  classification  of 
tlH'SO  authorities  is  based  upon 
tlip  subject  matter  of  tlie  suit: 
State  contracts,  torts  by  State  of- 
ficials, property  owned  by  the 
State,    special    financial    interests 


of  the  State,  and  suits  affecting 
the  discretion  of  State  officers. 

The  first  two  classes  are  well 
settled.  A  suit  against  a  State 
officer,  the  real  purpose  of  which 
is  to  obtain  specific  performance 
of  the  State's  contract,  is  a  suit 
against  the  State;  Hagood  v. 
Southern  (1886)  117  U.  S.  52; 
North  Carolina  v.  Temple  (1890) 
134  IT.  S.  22;  Louisiana  v.  Jumel 
(1882)  107  U.  S.  711;  In  Re  Ay- 
ers, supra;  but  a  State  officer 
about  to  commit  a  tort  under 
color  of  an  unconstitutional  stat- 
ute is  not  protected.  Pennoyer  v. 
McConnaughy  (1891)  140  U.  S. 
1;  Virginia  Coupon  Cases  (1885) 
114  U.S.  311.  Thus  a  suit  to  com- 
pel an  officer  to  accept  bond  cou- 
pons in  payment  of  taxes,  as 
agreed  by  the  State  upon  the  is- 
sue of  the  bonds,  cannot  be 
maintained;  Antoni  v.  Greenhow 
(1882)  107  U.  S.  769,  783;  North 
Carolina  v.  Temple,  supra;  but  an 
injunction  to  restrain  him  from 
distraining  property  under  an 
unconstitutional  statute  may  be. 
The  suit  may  be  for  money  or 
property  in  the  hands  of  the  de- 
fendant unlawfully  taken  in  be- 
half of  the  State,  Virginia  Cou- 
pon Cases,  supra,  270,  or  for  an 
injunction  to  prevent  such  un- 
lawful taking,  Virginia  Coupon 
Cases,  supra,  311,  or  to  enforce  a 
plain  ministerial  duty  resting 
upon  the  defendant.  Graham  v. 
Folsom  (1906)  200  U.  S.  248; 
Scibert  v.  Lewis  (1887)  122  U.  S. 
-84.     A    failure    to    discriminate 
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the  courts  of  the  United  States  jurisdiction  of  a  suit  or  prosecu- 
tion by  the  one  State  of  such  a  nature  that  it  could  not,  on  the 


clearly  between  these  two  classes 
of  cases  gave  rise  to  numerous 
dicta,  Cunningham  v.  Macon  etc. 
(1883)  109  U.  S.  446,  453;  Ha- 
good  V.  Southern,  supra;  cf.  Pen- 
noyer  v.  McConnaughy,  supra,  1, 
16,  18,  which  intimated  that  the 
division  was  one  between  posi- 
tive and  negative  relief  against 
an  officer.  It  finally  took  form 
in  the  statement  that  an  officer 
would  not  be  compelled  to  do  an 
affirmative  act  contrary  to  the 
supreme  power  which  created 
him.  This  rule  has  no  basis  in 
principle;  for  the  latter  part  ap- 
pears inapplicable  to  the  cases 
where  the  statute  is  unconstitu- 
tional, but  even  if  applicable, 
would  seem  to  be  of  equal  force 
whether  the  statute  w^as  positive 
or  negative:  the  form  of  relief 
would  seem  immaterial.  It  is 
submitted  that  this  distinction 
arose  from  the  accidental  circum- 
stance that  relief  denied  under 
the  State  contract  rule  was  al- 
ways positive,  while  that  per- 
mitted under  the  personal  tort 
rule  was  nearly  always  negative. 
The  cases  of  Graham  v.  Folsom, 
supra,  and  Seibert  v.  Lewis,  su- 
pra, would  seem  to  have  neces- 
sarily obliterated  this  erroneous 
view.  In  both,  affirmative  relief 
was  granted  compelling  disobe- 
dience to  an  unconstitutional 
statute. 

The  rule  in  the  property  cases 
is  that  a  suit  against  a  State 
officer,  the  real  purpose  of  which 
is  to  obtain  possession   of   prop- 


erty to  which  the  State  has  title 
and  possession,  Cunningham  v. 
Macon  etc.,  supra;  Christian  v. 
N.  C.  R.  R.  (1890)  133  U.  S.  233, 
or  to  compel  the  officer  to  pay 
money  out  of  the  State  treasury, 
Louisiana  v.  Jumel,  supra;  Smith 
V.  Reeves  (1899)  178  U.  S.  436, 
439,  or  to  prevent  the  State  from 
using  its  own  property,  Belknap 
V.  Sehild  (1895)  161  U.  S.  10,  is 
a  suit  against  the  State.  This 
principle  is  so  strong  that  in  the 
last  case  it  overrode  the  personal 
tort  rule  and  barred  an  injunc- 
tion restraining  an  officer  from 
using  government  property  made 
in  infringement  of  a  patent.  But 
the  courts  will  not  refuse  to  dis- 
pose of  property,  though  the 
State  has  some  minor  interest 
therein,  which  comes  into  their 
hands  in  the  ordinary  course  of 
judicial  administration.  Christian 
v.  N.  C.  R.  R.,  supra,  233,  243. 

Certain  interests  are  so  pecu- 
liarly a  State's  own  that  suits 
involving  them  are  deemed  suits 
against  the  State.  Thus  her  at- 
torneys, though  specially  charged, 
may  not  be  restrained  from 
bringing  suits  in  the  name  of  the 
State  to  enforce  an  unconstitu- 
tional statute,  when  the  purpose 
of  the  statute  is  to  benefit  the 
State  financially,  e.  g.,  to  raise  a 
revenue.  In  Re  Avers,  supra; 
Morenci  Copper  Co.  v.  Freer 
(1903)  127  Fed.  199;  cf,  Reagan 
v.  Farmers'  Loan  &  Trust  Co., 
supra,   362,   390." 

^*  Louisiana  v.  Texas,  176  U.  S.  23. 
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sottlod  principles  of  public  and  Inernational  Law  be  entertained 
by  tlie  judiciary  of  tlie  other  State  at  all.'^ 

§204.  *' Between  citizens  of  diflferent  States.''— The  ob- 
ject of  this  clause  was  to  secure  the  citizen  against  local  preju- 
dice, which  might  injure  him  if  he  was  compelled  to  litigate 
his  controversy  in  the  court  of  tlie  State  of  which  his  antagonist 
was  a  citizen.'^  The  Constitution  imposes  no  limitation  upon 
the  class  of  cases  involving  controversies  between  citizens  of 
different  States,  to  which  the  judicial  power  of  tlie  United  States 
may  be  extended;  and  Congress  may,  therefore  lawfully  provide 
for  bringing,  at  the  option  of  eitlier  party,  all  such  controversies 
within  the  jurisdiction  of  the  Federal  judiciary.'" 

In  order  for  the  United  States  courts  to  take  jurisdiction 
under  this  clause  all  the  defendants  must  be  citizens  of  different 
States  from  any  of  tlie  ])]aintifrs;''^  and  diversity  of  citizenship 
must  appear  in  the  ])leadings.'^  The  jurisdiction  of  the  Federal 
courts,  however,  will  not  be  lost  on  account  of  the  citizenship 
of  formal  or  nominal  parties;  the  citizenship  of  the  real  parties 
in  interest  determine  tlie  jurisdiction.^^  Federal  jurisdiction 
cnnnot  be  resisted  by  any  State  law.*^^ 

Under  the  judiciary  act  of  the  Ignited  States,  a  non-resident 
surd  in  any  State  court  hns  the  absolute  right  to  have  his  case, 
if  involving  over  ^1^2,000,  removed  to  the  United  States  Circuit 
Couri,  and  any  agreement  with  the  State  not  to  thus  remove 
the  casi's  is  void/-     A  State  can,  liowever,  make  a  non-resident 

'•■  WisroFisiii   V.   PclicMii    Ins.  Ho.,  '^"  Wood    v.    Davis,    18    Howard, 

IL'7  V.  S.  2(i."^,  i'Si>.  4H7;   Browne  v.  Strode,  5  Cranch, 

■"  Wholan  v.    Xcu    York,  etc.,   K.  ^MVS;   Irvine  v.  Lowery,  14   Peters, 

Co.,  :\r)   rod.  Kq>.  ?^r,,S.  :{00;    Coal    Co.    V.    Blatehford,    11 

••(Jainos  V.  Fiiontps,  02  V,  S.  IX.  Wallace,   177;    Knapp   v.   Railroad 

''Strawbrid;^re  v.  Curtiss,  3  C^>..  20  Wallace,  124;  Walden  v. 
Cranch.  2(^7;  New  Orleans  v.  Win-  Skinner,  101  V.  S.  577,  589;  Pa- 
ter, 1  Whenton.  9o ;  Coal  Co.  v.  cifie  K.  K.  v.  Ketchum,  101  U.  S. 
Blatehford,  11  Wallace,  174;  Case  29S;  Blacklock  v.  Small,  127  U.  S. 
of  Sewing    Machine  Companies,   Is  104. 


"  Hyde    v.    Stone,    20    Howard, 
170. 


Wallace,  r.75;    Smith   v.   Lyon,   ^:^r^ 

V.  s.  :]\ii 

'•'Turner     v.      Bank      of     North 
America,   4    iJallas,   S;    (Jodfrey   v.  '-Home  Insurance  Co.  y.  Morge, 

Terry,  97  U.  S.  171.     .  20  Wallace,  445.       .... 
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corporation  abstaining  from  thus  removing  cases  a  condition  of 
its  continuing  to  do  business  in  tlie  State,  as  the  right  to  do 
business  in  any  State  is  a  privilege  granted  by  the  State  and 
not  an  absolute  riglit.**-^ 

This  clause  giving  jurisdiction  to  the  United  States  courts 
in  cases  between  citizens  of  different  States,  does  not  apply  to 
citizens  of  the  territories  f*  nor  of  the  District  of  Columbia/^ 

A  corporation  is  not  recognized  by  the  United  States  Consti- 
tution as  a  citizen  of  the  United  States,  or  of  any  particular 
State.  It  cannot  sue  or  be  sued  in  the  United  States  courts 
under  this  clause  of  the  Constitution,  except  in  consequence  of 
the  citizenship  of  its  stockholders.*"  A  corporation  aggregate, 
composed  of  citizens  of  one  State  may  sue  a  citizen  of  another 
State  in  the  United  States  courts.'*"  By  a  legal  fiction  the 
stockholders  of  any  private  corporation  are  conclusively  pre- 
sumed, for  purposes  of  litigation  in  Federal  courts,  to  be  citizens 
of  the  State,  which  created  the  corporation;  this  need  not  be 
averred,  and  cannot  be  rebutted.**^ 

§  205.  "Between  citizens  of  the  same  State  claiming  land 
under  grants  from  different  States.'* — Under  tliis  clause  the 
Federal  courts  have  jurisdiction  where  one  of  the  grants  was 
made  prior  to  the  s(»paration  of  the  Statics. ^'*  \'ery  few  cases 
have  ever  been  brouglit  before  the  Ignited  States  courts  under 
this  provision. 

^Id.  Cranoh.Gl;   Commercial,  et(\,  Bank 

"^Barney    v.    Baltimore,    6    Wal-  v.  Sbcomb,  14  Peters,  (U;  Kundle 

lace,  287;  Corp.  of  Aew  Orleans  v.  v.    Delaware,    etc.,    Canal    C'o.,    14 

Winter,   1   Wheaton,   91;    Koenij^s-  Howard,  80,  95. 

bergen  v.  Richmond  8.  M.  Co.,  15S  ^~  ^j   ..    i   o.    .             ii      ij     1       f 

^  '  J  s.  United  States  v.  the  Bank  or 
V    S    41 

Deveaux,  5  ('ranch,  Gl. 

"  Hepburn   v.   Ellzey,    2   ('ranch, 

445;    Gassies  v.   Ballon,   (3    Peters,  ""Steamship  Co.  v.  Tug:inan,  lOG 

7(31;    Scott    V.    Jones,    5    Howard,  ^'-  ^-  ^l^?   Marshall  v.  B.  &•  O.  IJ. 

374;   Hooe  v.  Jameson,   160   U.  S.  ^-     ^'o.,     10     Howard.     314,     3li9; 

397;    Cameron   v.    Hodges,    127    V.  l^ouisville,  etc.,  R.  R.  v.  Letson,  2 

S.  325.  Howard,  497,  o')'). 

**  Hope    Insurance    Company    v.  ^"  Town    of    Pawlet    v.    Clark,    9 

Boardman,    5    Crancli,    57;    TTnited  ('ranch,    292;    Colson    ^■.    Lewis,    2 

States  V.  the  Bank  of   Deveaux,  5  AVheaton,   377. 
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§  206.  ''Between  a  State,  or  citizens  thereof,  and  foreign 
States,  citizens  or  subjects." — ^This  clause  completes  the 
general  jurisdiction  given  to  the  Federal  courts  in  cases  of 
diverse  citizenship. 

The  courts  of  the  United  States  have  jurisdiction  where  both 
parties  to  the  suit  are  aliens. °^  The  fact  that  an  alien  is  a  resi- 
dent in  some  State  of  the  United  States,  will  not  prevent  the 
United  States  from  taking  jurisdiction  in  suits  between  this 
alien  and  a  citizen  of  the  State  in  which  he  resides."^  United 
States  courts  also  have  jurisdiction  over  suits  between  citizens 
of  the  same  State  wlien  the  plaintiffs  are  nominal  plaintiffs  for 
the  use  of  an  alien. ^-  In  suits  brought  under  this  clause,  a 
citizen  of  the  United  States  must  be  described  as  a  citizen  of 
some  particular  State."^  A  foreign  sovereign  may  sue  in  the 
United  States  courts  on  a  public  claim.'*^* 

In  the  case  of  the  C'lierokt^  Nation  v.  Georgia"^  it  was  de- 
cided that  tlie  tenn  **forcign  State"  did  not  include  Indian 
tribes.  It  was  in  this  case  that  the  term  "domestic  dependent 
nations''  was  ap})lied  to  the  Indian  tribes  by  Chief  Justice 
Marsliall. 

§  207.  Grants  of  judicial  power  to  United  States  courts 
not  self-executing. — The  provisions  in  the  United  States 
Constitution  granting  judicial  ])owors  to  the  United  States 
courts  are  not  self-executing  and  legislation  by  Congress  is 
necessary  to  enable  the  United  States  courts  to  exercise  their 
judicial  })()wers.'*''' 

§  208.  State  laws  administered  in  the  United  States  courts. 
— In  the  (Ictcniiination  of  cases  which  come  before  them  the 
Federal  courts  are  often  com})c11ed  to  resort  to  other  than 
Federal  law.     In  cases  not  involving  any  strictly  Federal  ques- 

*' Mason     v.     Sliip     Blairean,     L*  "-Brown    v.    Strode,     5    Cranch, 

('ranch.  LMO;   hut  see  contra,   Mon-  3(l3. 

talet    V.    Murray,    4    ('ranclj.    40;  ■MIodgson  et   al.   v.   Bowerbank, 

Mossnian    v.    Hi^^inson,    4    Dallas,  5  ("rancli,  303. 

14;  Jackson  V.  Twcntynian,  2  Pet-  ""  The    Sliip    Sapphire,    11    Wal- 

ers.  I'M).  lace,  1(54. 

'*'•'  5  Peters,  1 . 

•"  liree<ll(»ve  v.  Xicolet,  7  Peters,  '"Martin   v.    llunter^s   Lessee,    1 

413.  Wlieaton,  304,  327. 
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tion  the  courts  of  the  United  States  are  constantly  applying  the 
laws  of  the  different  States. 

The  Judiciary  Act  of  September  24,  1789,  provided  that  the 
laws  of  the  several  States,  except  where  the  Constitution,  treaties 
or  statutes  of  the  United  States  otherwise  require,  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common  law, 
in  the  courts  of  the  United  States,  in  cases  where  they  applied. 
This  provision  was  limited  to  the  common  law  side  of  Federal 
jurisdiction,  and  the  United  States  have  always  had  their  own 
system  of  admiralty  and  equity  procedure,  while  following  the 
common  law  procedure  and  practice  of  the  State  in  which  the 
inferior  Federal  court  might  happen  to  be  sitting. 

With  regard  to  substantive  law,  the  laws  of  the  States  to  be 
enforced  in  Federal  courts  probably  include  both  statutory  and 
common  law,  but  the  decisions,  even  of  the  Supreme  Court 
itself,  are  not  in  entire  harmony  on  this  latter  point.  In  Swift 
V.  Tyson®^  it  was  hold  that  the  United  States  courts  were  not 
obliged  to  regard  the  decisions  of  the  State  courts,  the  Court 
saying:  ^*They  are  at  most  only  evidence  of  what  the  laws  are, 
and  are  not  of  themselves  laws.  They  are  often  re-examined, 
reversed  and  qualified  by  the  courts  themselves,  whenever  they 
are  found  to  be  either  defective,  or  ill-founded,  or  otherwise 
incorrect.''  The  decision  was  strongly  reaffirmed  in  Brooklyn 
City  and  Newton  Eailroad  Company  v.  National  Bank  of  the 
Republic  of  New  York,"^  where  the  Court  held  that  the  courts 
of  the  United  States  in  determining  questions  of  general  com- 
mercial law,  are  not  controlled  by  the  decisions  of  a  State  court, 
even  in  an  action  instituted  by  a  national  bank  located  in  the 
State  rendering  such  decision,  against  one  of  its  citizens,  upon 
a  negotiable  note  there  executed  and  payable. 

Perhaps  not  at  variance  with  thci^e  decisions  but  at  least  pre- 
senting a  different  aspect  of  the  (juestion  is  the  case  of  Detroit 
v.  Osborne,  where  the  United  Stat(»s  courts  were  asked  to  apply 
the  laws  of  the  State  of  Michigan  upon  the  liability  of  municipal 
corporation  for  defective  sidewalks.  On  this  point  the  Court 
said:  "This  contention  suggests  two  inquiries:  first,  What  is 
the  settled  law  of  ^lichigan?     and,  second.  If  it  be  as  claimed, 

•^16  Peters,  1.  •M02  U.  S.  14. 
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is  it  binding  upon  the  Federal  courts?  *  *  *  The  second 
inquiry  must  be  answered  in  the  affirmative.  If  it  is  a  matter 
of  local  law,  that  law  is  obligatory  upon  the  Federal  courts. 
*  *  *  The  question  presented  by  it  is  not  one  of  general 
commercial  law;  it  is  purely  local  in  its  significance  and  extent. 
It  invokes  simply  a  consideration  of  the  powers  and  liabilities 
granted  and  imposed  by  legislative  action  upon  cities  within 
the  State.  While  this  court  has  been  strenuous  to  uphold  the 
supremacy  of  Federal  law%  and  the  interpretation  placed  upon 
it  by  the  Federal  courts,  it  lias  been  equally  strenuous  to  uphold 
the  decisions  by  State  courts  of  questions  of  purely  local  law. 
There  should  be,  in  all  matters  of  a  local  nature,  but  one  law 
within  the  State;  and  that  law  is  not  what  this  court  might 
determine,  but  what  the  Supreme  Court  of  the  State  has  deter- 
mined.'' 

The  State  laws  which  the  Federal  courts  will  recognize  and 
enforce  above  all  others  are  those  relative  to  real  property.^® 
Tlie  Federal  courts  will  nho  generally  follow  the  decision  of 
the  Stale  courts,  as  to  tlio  constitutionality^'^"  or  interpretation 
of  a  statute. ^"^^  Tlio  United  States  courts,  however,  wall  not 
adopt  a  later  decision  of  a  State  court  if  a  contract  has  been 
entered  into,  or  other  act  done  in  reliance  on  an  earlier  incon- 
sistent interpretation.^''- 

The  United  States  courts  only  enforce  the  principles  of  the 
common  law  (except  those  embodied  in  the  Constitution  or  stat- 
utes of  the  Ignited  States)  under  this  power  to  apply  the  laws 
of  the  sevc^ral  States.  Tliere  is  no  such  thing  as  a  Federal 
common  law  system. 

§  200.  United  States  courts. — At  the  present  time  there 
are  three  difTiTcnt  irrades  of  re«rular  inferior  United  States 
courts,  viz.,  district  courts,  circuit  courts,  and  circuit  courts  of 
appeal.  T\w  two  rormcr  w(M-e  lirst  established  by  the  Judiciary 
Act   of    17  8!)   and    the   tliird   by   the   act   of   1891.     There  are 

^'■Mlardin    v.    .Tordjin.    140    U.    S.  T'.  S.  500. 

.371,    4r)4;    Boudurant    v.    ^Vatsoii,  '"' Lefiingwoll  v.  Warron,  2  Black, 

^^y^   U.   S.    2S3;    Bondpy   v.    Town-  r><)9. 

s(>n(l.  100  U.  S.  Of).!.  '"- (U'lpcko  v.  Dubuque,  68  U.  S. 

"•"Wilkcw    Coimtv    v.    CoI.t,    ISO  175. 
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seventy-seven  judicial  districts  in  the  United  States,  each  with 
a  district  court  and  a  district  judge.^^^  These  seventy-seven 
districts  are  grouped  into  nine  circuits,  in  each  of  which  there 
is  a  Circuit  Court  and  a  Circuit  Court  of  Appeals.^®*  Each 
Judge  of  the  Supreme  Court  is  assigned  to  one  of  these  cir- 
cuits,^®* and  is  required  to  attend  a  term  of  the  Circuit  Court 
in  each  district  of  the  circuit  at  least  once  every  two  years.^*^^ 
There  are  at  least  two  circuit  judges  in  each  circuit.^®^  By 
various  special  acts  the  number  of  judges  in  the  first,  third, 
fifth,  sixth  and  ninth  circuits  have  been  increased  to  three,  and 
in  the  second,  seventh  and  eightli  circuits  to  four.^^*  Circuit 
courts  can  be  held  by  the  circuit  justice,  or  by  the  circuit  judge 
of  the  circuit,  or  by  the  district  judge  of  the  district  sitting 
alone,  or  by  any  two  of  the  said  judges  sitting  together.^®®    The 


^•'The  States  of  New  York  and 
Texas  each  contain  four  districts; 
Alabama,  Illinois,  Tennessee  and 
Pennsylvania  each  contain  throe 
districts;  those  of  Arkansas,  ('ali- 
fornia,  Florida,  Georgia,  Iowa, 
Kentucky,  Louisiana,  Michij^an, 
Mississippi,  Missouri,  North  (.'aro- 
lina,  Ohio,  Oklahoma,  Virjrinia, 
West  Virginia,  Wisconsin  and 
Washington,  two  each;  while  the 
remaining  twenty -three  States  each 
constitute  a  single  district. 

'"^  The  different  States  and  Ter- 
ritories are  assigned  to  the  differ- 
ent circuits,  as  follows: 

First — Rhode  Island,  Massachu- 
setts, New   Hampshire  and   Maine. 

Second  —  Vermont,  Connecticut 
and  New  York. 

Third — Pennsylvania,  New  Jer- 
sey and  Delaware. 

Fourth  —  Maryland,  Virginia, 
West  Virginia,  North  Carolina  and 
South  Carolina. 

Fifth — Georgia,  Florida,  Ala- 
bama, Mississippi,  Louisiana  and 
Texas. 


Sixth — Ohio,  Michigan,  Ken- 
tucky and  Tennessee. 

Seventh — Indiana,  Illinois  and 
Wisconsin. 

Eighth  —  Colorado,  Nebraska, 
Minnesota,  Iowa,  Missouri,  Kan- 
sas, Arkansas,  North  Dakota, 
South  Dakota,  Utah,  Wyoming, 
New    Mexico   and   Oklahoma. 

Ninth — California,  Oregon,  Ne- 
vada, Idaho,  Washington,  Mon- 
tana, Alaska  and  Arizona. 

Kev.  Stats.  604. 

'"^Rev.  States.  GOO. 

""'Rev.  Stats.  GIO. 

'^'^Rev.  Stats.  607  and  act  of 
March  3,  1891,  Ch.  571. 

'""See  24  U.  S.  Stats.  492:  80 
r.  S.  Stats.;  2.S  IT.  S.  Stats.  ()43; 
128  U.  S.  Stats.  11.1;  28  IT.  S. 
Stats.  Gi)."),  out  other  acts. 

"*Rev.  Stats.  009 ;  Ex  parte 
Kaine,  10  N.  Y.  Legal  Obs.  257; 
Vct\.  Cas.  No.  7598;  I^ollard  v. 
Dwight,  4  Cranch,  421;  In  re  Cir- 
cuit Court,  1  Dill,  1;  Fed.  Ciises, 
No.  2728. 
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Chief  Justice  and  the  associate  justices  of  the  Supreme  Court 
assigned  to  each  circuit,  and  the  circuit  judges  within  each  cir- 
cuit, and  the  several  district  judges  within  each  circuit,  shall 
be  competent  to  sit  as  judges  of  the  Circuit  Court  of  Appeals 
in  their  respective  circuits.  The  full  court  consists  of  three  of 
tlie  above-named  judges,  the  district  judges  sitting  in  case  of 
al)sence  of  judges  of  higher  rank.  In  case  a  judge  of  the 
Supreme  Court  is  in  attendance  he  acts  as  presiding  judge, 
otherwise  this  position  is  filled  by  the  Circuit  Court  judges  in 
order  of  the  seniority  of  their  respective  comnjissions.^*^ 

The  respective  jurisdictions  of  the  various  inferior  courts  of 
the  United  States  are  as  follows.^" 

§  210.  District  courts. — The  district  courts  of  the  United 
States  have  jurisdiction : 

First.  Of  all  crimes  and  offenses  cognizable  under  the  author- 
ity of  the  Iinited  States,  committed  within  their  respective  dis- 
tricts, or  upon  the  high  seas,  the  punishment  of  which  is  not 
capital,  except  in  the  cases  mentioned  in  section  fifty- four 
himdred  and  twelve  (Revised  Statutes),  title  *'Crimes.''^^- 

Second.  Of  all  cases  arising  under  the  act  for  the  punish- 
ment of  piracy,  wlieji  no  Circiut  Court  is  held  in  the  district 
of  such  court.^^' 

Third.  Of  all  suits  for  penalties  and  forfeitures  incurred 
under  any  law  of  tlie  United  States.^^* 

"^26    U.    S.    Stats.,    See.    III.,  No.  16120;  U.  S.  v.  New  Bedford 

Clause  I.  and  II.  Bridge,    1    Wood   &   M.   401,   Fed. 

'"  Rev.  Stats.  563.  Cas.  No.  15,  867;  Ex  parte  Water- 

"-'The  question  of  the  extent  of  man,  Dist.  Ct.  N.  Y.,  33  Fed.  Rep. 

jurisdiction  of  the  inferior  courts  29;   iJnited  States  v.  Lancaster,  44 

of  the   United  States  is  j^enerally  Fed.  Rep.  896;  Corfield  v.  Coryell, 

one  of  statutory  rather   than   con-  4  Wash.   (■.   C.   371;    Fox  v.  Ohio, 

stitutional    law.      Important    cases  .'>   Howard,  410;    United  States  v. 

on    this   question    involving   consti-  Marigold,  9  Howard,  560;   United 

tutional  law  have  already  been  con-  States  v.  Chapel,  54  Fed.  Rep.  140. 
sidered;    otlier  cases  on    the  juris-  "'United    States    v.    Palmer,    3 

diction    of    these    courts     will    be  Wheaton,  610. 

merely    noted    in    connection    with  "^  The    Cassius,    2    Dallas,    365; 

each  clause  of  the  statutes  without  Slocum  v.  Mayberry,  2  Wheat.  1; 

comment.      On   the   present   clause  Gelston  v.  IToyt,  3  Wheaton,  246; 

see,  U.   S.  V.   Randolph,   Fed.   Cas.  Tlie  Laura,  5  Fed.  Rep.  133;   The 
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Fourth.  Of  all  suits  at  common  law  brought  by  the  United 
States,  or  by  any  oflficer  thereof,  authorized  by  law  to  sue.^**   • 

Fifth.  Of  all  suits  in  equity  to  enforce  the  lien  of.  the  United 
States  upon  any  real  estate,  for  any  internal  revenue  tax,  or  to 
subject  to  the  pa}Tnent  of  any  such  tax  any  real  estate  ownecl 
by  the  delinquent,  or  in  which  he  has  any  right,  title  or  interest. 

Sixth.  Of  all  suits  for  the  recovery  of  any  forfeiture  or 
damages  under  section  thirty-four  hundred  and  ninety  (Bevised 
Statutes),  title  "Debts  Due  By  or  To  the  United  States;"  and 
such  suits  may  be  tried  and  determined  by  any  district  court 
within  whose  jurisdictional  limits  the  defendant  may  be  found. 

Seventh.  Of  all  causes  of  actions  arising  under  the  postal 
laws  of  the  United  States.^ ^^       / 

Eighth.  Of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction ;  saving  to  suitors  in  all  cases  the  right  of  common  law 
remedy,  where  the  common  law  is  competent  to  give  it;  and  of 
all  seizures  on  land  and  on  waters  not  within  admiralty  and 
maritime  jurisdiction.  And  such  jurisdiction  shall  be  ex- 
clusive, except  in  the  particular  cases  where  jurisdiction  of  such 
causes  and  seizures  is  given  to  the  circuit  courts.  And  shall 
have  original  and  exclusive  cognizance  of  all  prizes  brought  into 
the  United  States,  except  as  provided  in  paragraph  six  of  section 
six  hundred  and  twenty-nine.^ ^^ 

Ninth.  Of  all  proceedings  for  the  condemnation  of  property 
takgn  as  prize,  in  pursuance  of  section  fifty-three  hundred  and 
eight  (Revised  Statutes),  title  "Insurrection." 

Tenth.  Of  all  suits  by  the  assignee  of  any  debenture  for 
drawback  of  duties  issued  under  any  law  for  the  collection  of 
duties  against   the   person   for  whom   debenture  was  originally 

Waterloo,  Blatchf.  &  H.  114;  Fed.  Peters,  435,  4r)0;  Stanton  v.  Wilk- 

Cas.  No.   17207;   United  States  v.  son,    8    Ben.    357;    Fed.    Cas.    No. 

Winstead,  12  Fed.  Rep.  50;   V.  S.  13299;  Piatt  v.  Beach,  2  Ben.  303; 

V.  Boxes   of   Pipes,   2   Abb.    U.   S.  Fed.    ('as.    No.    11215;     Henry    v. 

500;  Fed.  Cas.  No.  15116;  Lees  v.  Sawles,  Dist.  Ct.  Vt.,  2H  Fed.  Rep. 

United  States,  150  U.  S.  476;  Bar-  481  ;  State  of  Tennessee  v.  Hill,  22 

low  V.  United  States,  7  Peters,  404.  U.  S.  App.  1;  60  Fed.  Rep.  1005. 

"'Ducan    v.    United    States,    7 

"'See  notes  Nos.  41   to  56.  "« In  re  Palliser,   136  U.  S,  257. 
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granted,  or  against  any  indorser  thereof  to  recover  the  amount 
of  such  debenture. 

Eleventh.  Of  all  suits  authorized  by  law  to  be  brought  by  any 
j)erson  for  the  recovery  of  damages  on  account  of  any  injury 
to  his  person  or  property,  or  of  the  deprivation  of  any  right 
or  privilege  of  a  citizen  of  the  United  States  by  an  act  done 
in  furtherance  of  any  conspiracy  mentioned  in  section  nineteen 
hundred  and  eighty-five  (Revised  Statutes),  title  ''Civil  llights.*' 

Twelfth.  Of  all  suits  at  law  or  in  equity  authorized  by  law 
to  be  brought  by  any  ])erson  to  redress  the  deprivation  under 
color  of  any  law,  ordinance,  regulation,  custom,  or  usage  of  any 
State,  of  any  riglit,  privilege,  or  immunity  secured  by  the  Con- 
stitution of  the  United  States,  or  of  any  right  secured  by  any 
law  of  the  United  States  to  persons  within  the  jurisdiction 
thereof. 

1'hirteenth.  Of  all  suits  to  recover  possession  of  any  office, 
except  that  of  elector  of  President  or  Vice-Presilent,  Eepre- 
sentative  or  Delegate  in  Congress,  or  member  of  a  State  legis- 
lature, authorized  by  law  to  lx»  brought,  wherein  it  appears  that 
the  sole  question  toucliing  the  title  to  such  olllce  arises  out  of  the 
denial  of  the  right  to  vote  to  any  citizen  ofl'ering  to  vote,  on 
account  of  race,  color,  or  ])revious  condition  of  servitude;  pro- 
vided, that  sucli  jurisdiction  shall  extend  only  so  far  as  to 
determine  the  rights  of  tlic  ])arti('S  to  such  office  by  reason  of 
the  denial  of  tlie  right  guaranteed  by  the  Constitution  of  the 
United  States,  and  seeuriMl  by  any  law,  to  enforce  the  rights  of 
citizens  of  the  Ciiiled  States  to  vote  in  all  the  States. 

Fourteenth.  Of  all  proeee(lings  hy  the  writ  of  quo  warranto, 
j)rosecuted  by  any  distiiet  attorney,  for  the  removal  from  office 
of  any  ])ei"son  holding  otlice,  except  as  a  member  of  Congress, 
or  of  a  State  li\iiislatnre,  contraF-v  to  the  provisions  of  the  third 
section  of  the  foni'teenth  article  of  amendinent  of  the  Constitu- 
tion of  the  I'nited  States. 

Fifteenth.  Of  all  suits  l»y  or  against  any  association  estab- 
li>lM'(l  under  any  law  pro\  idiiig  for  national  hanking  associations 
within  the  disti'ii-t   for  which  the  court  is  held.^'^ 

Sixteenth.     Of  all  snit<  Id'oULilit  hy  any  alien  for  a  tort  *'only" 

"'"ACiino'Iv  V.  riili^oii.  S  Wiillacc,    ll<s. 
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in  violation  of  tlie  law  of  nations,  or  of  a  treaty  of  the  United 
States. 

Seventeenth.  Of  all  suits  against  consuls  or  vice-consuls, 
except  for  ofTen>es  of  the  description  a  foresaid. ^^® 

Eighteenth.  The  district  courts  are  constituted  courts  of 
bankruptcy,  and  shall  have  in  their  respective  districts  original 
jurisdiction  in  all  matters  and  proceedings  in  bankruptcy. 

§211.  Circuit  courts. — The  circuit  courts  of  the  United 
States  have  original  cognizance'-^  concurrent'-^  with  the  courts 
of  the  several  States,  of  all  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  where  the  matter  in  dispute  exceeds  exclusive 
of  interest  and  costs  the  sum  of  value  of  two  thousand  dollars, 
and  arising  under  the  Constitution  or  laws  of  the  United 
States,'-'-  or  treaties  made,  under  their  authority,  or  in  which 
controversy  the  United  States  are  plaintilTs  or  petitioners,  or 
in  which  there  shall  be  a  controversy  between  citizens  of  differ- 
ent States  or  a  controversy  between  citizens  of  the  same  State 
claiming  lands  under  grants  of  different  States,  or  a  controversy 
between  citizens  of  a  State  and  foreign  States,  citizens,  or  sub- 
jects, in  which  the  matter  in  dispute  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  aforesaid.'-^ 

"'In    re   Baiz,    135    U.   S.    403;  v.  Hepburn,  41  U.  R.  App.  520,  75 

Davis  V.  Packard,  7  Peters,  270.  Fed.  Rep.  113;  In  re  Langford,  57 

'=^Rev.     Stats.     629,     CI.     1     as  Fed.  Kep.  570;  Walker  v.  Flint,  3 

amended  March  3,   1887,  and  cor-  McCrary,   507;    Erwin  v.   Lowery, 

rected    Aug.    13,    1888,    25    U.    S.  7  Howard,  172, 
Stats.  433.  '*=Sec  Notes  37  to  45. 

"'  Dennick   v.   Railroad   Co.,    103  '-^  Vance  v.  Vandercook  Co.,  170 

U.   S.   11;    International    Bank    of  U.  S.  468;  Kanouse  v.  Martin,  15 

St.  Louis  V.  Faber,  79,   Fed.   Rep.  Howard,    198;    King   v.   Wilson,    1 

919;   Bigelow  v.  Nifkersoii,   34  U.  Dill.  555;   Hill  v.  Blascow  R.  Co., 

S.    App.    261,    70    Fed.    Rep.    113;  41  Fed.  Rep.  610;  Werner  v.  Mur- 

Central  Trust  Co.  v.  Smith,  Atlan-  phy,    60    Fed.    Rep.    769;    Holt    v. 

tic  &  O.  R.  Co.,  57  Fed.  Rep.  536;  Bergevin,  60  Fed.  Rep.  1;  Ex  parte 

Dwight  V.   Central   Vt.   R.   Co.,   20  Bradstreet,    7    Peters,    634;    Fish- 

Blatchf.    200;    Wheeler   v.   Walton  back   v.    Western    Union    Tel.    Co., 

et  al.,  65  Fed  Rep.  720;   Paine  v.  161    U.   S.    96;    Citizen's    Bank   v. 

Hook,    7    Wallace,    426;    Davis    v.  Cannon,  164  U.  S.  319;   Brown  v. 

Life    Association    of    America,    11  Webster,  156  U.  S.  328;   Cabot  v. 

Fed.  Rep.  781;  Central  Nat.  Bank  McMaster,     61     Fed.     Rep.     129; 

V.  Stevens,  169  U.  S.  432;    Short  Holden  v.  Utah  &  M.   M.  Co.,   82 
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The  circuit  courts  also  have  original  jurisdiction  in  the  fol- 
lowing classes  of  cases  :^-* 

Third.  Of  all  suits  at  common  law  where  the  United  States, 
or  any  officer  thereof  suing  under  the  authority  of  any  act  of 
Congress,  are  plaintiffs."^ 

Fourth.  Of  all  suits  at  law  or  in  equity,  arising  under  any 
act  providing  for  revenue  from  imports  or  tonnage,  except  civil 
eases  of  admiralty  and  maritime  jurisdiction,  and  except  suits 
for  penalties,  and  forfeitures;  of  all  causes  arising  under  any 
law  providing  internal  revenue,  and  of  all  causes  arising  under 
the  postal  laws."^ 

Fifth.  Of  all  suits  and  proceedings  for  the  enforcement  of 
any  penalties  provided  by  laws  regulating  the  carriage  of  pas- 
sengers in  merchant  vessels. 

Sixth.  Of  all  proceedings  for  the  condemnation  of  property 
taken  as  prize,  in  pursuance  of  section  fifty-three  hundred  and 
eight,  title  "Insurrection.'''-' 

Seventh.  Of  all  suits  arising  under  any  law  relating  to  the 
slave  trade. 

Eighth.  Of  all  suits  by  the  assignee  of  any  debenture  for 
drawback  of  duties,  issued  under  any  law  for  the  collection  of 
duties  against  the  person  to  whom  such  debenture  was  originally 
granted,  or  against  any  indorser  thereof,  to  recover  the  amount 
of  such  debenture. 

Xinth.  Of  all  suits  at  law  or  in  equity  arising  under  the 
patent  or  copyright  laws  of  the  United  States. 

Tenth.  Of  all  suits  or  against  any  banking  association  estab- 
lished in  tlio  district  for  which  the  court  is  held,  under  any  law 
providing  for  national  banking  associations. 

Eleventh.  Of  all  suits  brought  by  any  banking  association 
established  in   the  district  for  which  the  court  is  held,  under 

Fed.  Rep.  209;  Wheeler  Bliss  Mfg.       342;  Brown  v.  Smith,  88  Fed.  Rep. 
Co.  V.  Pickham,  69  Fed.  Rep.  419.       565. 

^^  Spreckles  Sugar   Refinery  Ck). 
y.  McCiaim,  192  U.  S.  397;  United 

States    V.    Six    Barrels    Distilled 

have  been  repenled,  which  accounts       a   •    *.      -  t>i  *.  ui?    k>io 
*  Spirits,  o  Blatchi.  542. 

for    the   omitted    numbers.  ,„,  ,t   .  t  n  tt  •*.  a 

'•^tmon     Ins.     Cq.     v.     United 

»^  Gibson   v.   Peters,    150   U.   S.       States,  6  Wallace,  759. 


'-■*  Rev.  Stats.  Sec.  629.     A  num- 
ber of  the  clauses  in  this   section 
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the  provisions  of  title  "The  National  Banks,"  to  enjoin  the 
Comptroller  of  the  Currency,  or  any  receiver  acting  under  his 
direction,  as  provided  by  said  title. 

Twelfth.  Of  all  suits  .brought  by  any  person  to  recover  dam- 
ages for  any  injury  to  his  person  or  property  on  account  of  any 
act  done  by  him,  under  any  law  of  the  United  States  for  the  pro- 
.tection  or  collection  of  any  of  the  revenues  thereof,  or  to  enforce 
the  right  of  citizens  of  the  United  States  to  vote  in  the  several 
States.^-« 

Thirteenth.  Of  all  suits  to  recover  possession  of  any  office, 
except  that  of  elector  of  President  or  Vice-President,  Representa- 
tive or  Delegate  in  Congress,  or  members  of  a  State  legislature, 
authorized  by  law  to  be  brought,  wherein  it  appears  that  the  sole 
question  touching  the  title  to  such  office  arises  out  of  the  denial 
of  the  right  to  vote  to  any  person  offering  to  vote,  on  account  of 
race,  color,  or  previous  condition  of  servitude:  Provided,  That 
such  jurisdiction  shall  extend  only  so  far  as  to  determine  the 
rights  of  the  parties  to  such  office  by  reason  of  the  denial  of  the 
right  guaranteed  by  the  Constitution  of  the  United  States,  and 
secured  by  any  law  to  enforce  the  right  of  citizens  of  the  United 
States  to  vote  in  all  the  States.^-® 

Fourteenth.  Of  all  proceedings  by  the  writ  of  quo  warranto, 
prosecuted  by  any  district  attorney,  for  the  removal  from  office 
of  any  person  holding  office,  except  as  a  member  of  Congress  or 
of  a  State  legislature,  contrary  to  the  provision  of  the  third  sec- 
tion of  the  fourteenth  article  of  amendment  to  the  Constitu- 
tion.^^^ 

Fifteenth.  Of  all  suits  to  recover  pecuniary  forfeitures  under 
any  act  to  enforce  the  right  of  citizens  of  the  United  States  to 
vote  in  the  several  States. 

Sixteenth.  Of  all  suits  authorized  by  law  to  be  brought  by 
any  person  to  redress  the  deprivation,  under  color  of  any  law, 
statute,  ordinance,  regulation,  custom  or  usage  of  any  State,  of 
any  right,  privilege  or  immunity,  secured  by  the  Constitution  of 

'*•  Crawford      v.       Johnson,       1       69,  13  Fed.  Cas.  Xo.  7392. 
Deady,  6  Fed.  Cas.  No.  3369.  '~  Nebraska  v.  Lockwood,  3  Wal- 

^Jpjinson   V.   Jumel,   3   Woods,      lace,  236. 
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tlie  United  States,  or  of  any  right  secured  by  any  law  providing 
for  equal  rights  of  citizens  of  the  United  States,  or  of  all  per- 
sons within  the  jurisdiction  of  the  United  States.^^^ 

Seventeenth.  Of  all  suits  authorized  by  law  to  be  brought  by 
any  person  on  account  of  any  injury  to  his  person  or  property, 
or  of  tlie  deprivation  of  any  right  or  privilege  of  a  citizen  of  the 
United  States,  by  any  act  done  in  furtherance  of  any  conspiracy 
mentioned  in  section  nineteen  hundred  and  eighty,  title,  "Civil 
Rights." 

Eighteenth.  Of  all  suits  authorized  by  law  to  be  brought 
against  any  person  who,  having  knowledge  that  any  of  the 
wrongs  mentioned  in  section  nineteen  hundred  and  eighty,  are 
about  to  l)e  done,  and,  having  power  to  prevent,  or  aid  in  pre- 
venting, the  same,  neglects  or  refuses  so  to  do,  to  recover  dam- 
ages for  any  such  wrongful  act. 

Nineteenth.  Of  all  suits  and  proceedings  arising  under  sec- 
tion fifty-three  hundred  and  forty-four,  title,  ^*Crimes,"  for  the 
punishment  of  oflicers  and  owners  of  vessels,  through  whose  neg- 
ligence or  misconduct  the  life  of  any  person  is  destroyed. 

It  will  be  noticed  that  several  of  these  provisions  are  practi- 
cally obsolete  at  present. 

^  212.  Jurisdiction  of  circuit  courts  in  bankruptcy  pro- 
ceedings.— Tlie  Bankruptcy  Act  of  1898  provides:"- 

(a)  ''J'he  Ignited  States  circuit  courts  shall  have  jurisdiction 
of  all  controversies  at  law  and  in  equity,  as  distinguished  from 
])r()(*ee(lings  in  bankru|itcv,  between  trustees  as  such  and  adverse 
claimanls  concerning  the  property  acquired  or  claimed  by  the 
trustees,  in  the  same  manner  and  to  the  same  extent  only  as 
though  bankruptcy  proceedings  had  not  been  instituted  and  such 
controversi(\s  had  been  between  the  bankrupt  and  such  adverse 
claimants. 

(h)  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted 
in  the  courts  where  the  bankrupt,  whose  estate  is  being  adminis- 
tered by  such  trustee,  might  have  brought  or  prosecuted  them 

'•'Holt  V.  IiKliana  ^If^^  Co.,  176       v.  :\rillor.  96  Fed.  Rep.  22. 
U.  S.  C^S]  California   Oil,  etc.,  Co.  ''- 3U  U.  S.  Stats.  552,  553. 
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if  proceedings  in  bankruptcy  had  not  been  instituted,  unless  by 
consent  of  the  proposed  defendant. 

(c)  The  United  States  circuit  courts  shall  have  concurrent 
jurisdiction  with  the  courts  of  bankruptcy,  within  their  respective 
territorial  limits,  of  the  offenses  enumerated  in  this  act. 

§213.  Criminal  jurisdiction  of  the  circuit  courts. — Cir- 
cuit courts  have  exclusive  cognizance  of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States  except  as 
otherwise  provided  by  law,  and  concurrent  jurisdiction  with  the 
district  courts  of  the  crimes  and  offenses  cognizable  by  them. 
But  no  person  can  be  arrested  in  one  district  for  trial  in  another 
in  any  civil  action  before  a  circuit  or  district  court.^^^ 

§  214.  Where  suits  must  be  brought. — No  civil  suit  can  be 
brought  before  either  the  district  or  circuit  courts  against  any 
person  by  any  original  process  or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant;  but  where  the  juris- 
diction is  founded  only  on  the  fact  that  the  action  is  between 
citizens  of  different  States,  suit  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  the  plaintiff  or  the  defendant.^^* 

§  215.  Removal  of  suits  from  State  Courts. — Any  suit  of 
a  civil  nature,  at  law  or  in  equity,  arising  under  the  Constitution 
or  laws  of  the  United  States,  or  treaties  made,  under  their  au- 
thorit}"",  of  which  the  circuit  courts  of  the  United  States  are 
given  original  jurisdiction  by  the  law,  which  are  brought  in  any 
State  court,  may  be  removed  by  the  defendant  or  defendants 
therein  to  the  circuit  court  of  the  United  States  for  the  proper 
district.^^^    Any  other  suit  of  a  civil  nature,  at  law  or  in  equity, 

*»R€V.  Stats.  629,  25  V.  S.  ville  Underwritera,  13t  U.  S.  488; 
Stats.  433.  See  United  States  v.  Smith  v.  Lyon,  133  U.  S.  315.  If 
Holliday,  3  WaHace,  407;  United  a  suit  be  one  to  enforce  a  claim  to 
States  V.  Hudson,  7  Cranch,  32;  land  it  may  be  brought  in  the  dis- 
united States  V.  Ravara,  2  Dallas,  trict  where  the  land  is  situated, 
297;  Ex  parte  Bollman,  4  Cranch,  thou^di  neither  party  reside  there. 
75;  United  States  v.  Clark,  31  Fed.  Rinale  v.  Scott  Paper  Mfg.  Co.,  55 
Rep.  710;  Virginia  v.  Paul,  148  Fed.  Rep.  553. 
U.  S.  107.  '''Act  of  March   3,  1875,   18  U. 

'^*  Rev.  Stats.  629,  25  U.  S.  Stats.  S.  Stats,  470,  as  amended  by   the 

433.     See  Atkins  v.  Disintegrating  act   of   March    3,   1887;    24   U.   S. 

Co.,  18  Wallace,  272;  In  re  Louis-  Stats.    552,    as    re-enacted    by    the 
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of  which  the  circuit  courts  of  the  United  States  are  given  juris- 
diction by  law,  which  are  brouglit  in  any  State  court,  may  be 
removed  into  the  circuit  court  of  the  United  States  for  the 
proper  district  by  the  defendant  or  defendants  therein,  being 
non-residents  of  that  State/^®  When  in  any  suit  brought  in  a 
State  court,  of  a  nature  such  that  the  circuit  court  might  have 
jurisdiction  over  it,  there  is  a  controversy  which  is  wholly  be- 
tween citizens  of  difTerent  States,  and  which  can  be  fully  de- 
termined as  between  them,  then  either  one  or  more  of  the 
defendants  actually  interested  in  such  controversy  may  remove 
said  suit  into  the  circuit  court  of  the  United  States  for  the 
proper  districts ^^  Where  a  suit  is  brought  in  any  State 
court  in  wliich  there  is  a  controversy  between  a  citizen 
of  the  State  in  which  the  suit  is  brought  and  a  citizen 
of  another  State,  any  defendant,  being  such  citizen  of 
another  State,  may  remove  such  suit  into  the  circuit  court  of 
the  United  States  for  the  proper  district,  at  any  time  before  the 
trial  thereof,  when  it  shall  be  made  to  appear  to  said  circuit 
court  that  from  prejudice  or  local  influence  he  will  not  be  able 

Act  of  August  13,  18S8;   25  U.  S.  Union  Tel.  Co.  v.  Brown,  32  Fed. 

Stats.  433.     Sec  ^Mexican  National  Rep.  337;  State  v.  Tutty,  41  Fed. 

R.  Co.  V.  Davidson,  L57  U.  S.  201;  Rep.  753;  State  of  Indiana  v.  Al- 

Reod  V.  Reed,   31    Fed.   Rep.   183;  legheny  Oil  Co.,  85  Fed.  Rep.  870; 

Wilson  V.  Smith,  GO  Fed.  Rep.  81 ;  Maloney  v.  American  Tobacco  Co., 

Kanouse    v.    Martin,    15    Howard,  72  Fed.  Rep.  801;   Railway  Co.  v. 

198;  Stevens  v.  Ricliardson,  9  Fed.  Whitton,   13   Wallace,   270;    Boom 

Rep.  191;  Gold  Washington  &  W.  Co.    v.    Patterson,    98   U.   S.   403; 

Co.  V.  Keyes,  96  U.  S.  199;  Cohens  (iaiues   v.   Fuentes,    92   U.    S.    10; 

V.  Virginia,  6  Wheaton,  2G4 ;  Peo-  Shuniway  v.  Chicago  &  Iowa  R.  R. 

])le  V.  Rock   Island  &   P.   Ry.   Co.,  Co.,   4   Fed.   Rep.    481;    Bevian   v. 

71    Fed.    Rep.    753;     Chap])e]l    v.  Chetwood,    9    Fed.    Rep.    678;    re- 

Waterworth,  ^'yr)  U.  S.  102;  Postal  moval   cases,   100  U.  S.  457;    Bar- 

Telegrai>h    Cable   Co.    v.    State    of  uey    v.    Latham,    103    U.    S.    205; 

Alabama,  155  U.  S.  4S2;  Clafflin  v.  Sewing    Machine    Co.'s    Case,    18 

McDermott,   12  Fed.   Rep.   375.  Wallace,  553. 

'■^Clause   2  of  Se<'tion  2   of  Act 
of  March  3,  1SS7,  24  V.  S.  Stats.  '='25    U.    S.    Stats.    433.      See 

552,   corrected    Aug.    13,    ISSS;    25  Westr-rn    Union    Telegraph    Co.    v. 

U.    S.    Stats.    443.    annMi.latory    to  Hruwn,  32  Fed.  Rep.  337;  Torrence 

Clause   2   of   Section    2   of   the   act  v.  Shcdd.  144  U.  S.  527;  Wilson  v. 

of    March    3,    1875.      See    Western  Oswego  Township,  151  U.  S.  56. 


§  215  JUDICIAL  DEPARTMENT.  339 

to  obtain  justice  in  such  State  court,  or  in  any  other  State  court 
to  which  the  said  defendant  may,  under  the  laws  of  the  State, 
have  the  right  to  remove  said  cause,  on  account  of  such  preju- 
dice or  local  influence;  provided,  that,  if  it  further  appear  that 
said  suit  can  be  fully  and  justly  determined  as  to  the  other  de- 
fendants in  the  State  court,  without  being  affected  by  such  preju- 
dice or  local  influence,  and  that  no  party  to  the  suit  will  be 
prejudiced  by  a  separation  of  the  parties,  said  circuit  court  may 
direct  the  suit  to  be  remanded,  so  far  as  relates  to  such  other 
defendants,  to  the  State  court,  to  be  proceeded  with  therein.^^® 
Suits  may  also  be  removed  from  State  courts  to  the  circuit 
courts  of  the  United  States  wliere  the  parties  to  the  suit  claim 
land  to  the  value  of  at  least  two  thousand  dollars  exclusive  of 
interest  and  costs,  under  grants  from  different  States;  either 
plaintiff  or  defendant  may  remove  a  suit  of  this  description,  and 
the  party  removing  cannot  give  evidence  on  the  trial  in  the  cir- 
cuit court  of  any  other  title  to  the  land  than  the  one  set  up  by 
him  in  his  petition  for  removal, ^^'^  Either  a  civil  suit  or  a  crim- 
inal prosecution  commenced  in  any  State  court  for  any  cause 
whatever  against  any  person  who  is  denied  or  cannot  enforce 
in  the  judicial  tribunals  of  the  State  or  in  the  part  of  the  State 
where  any  such  suit  or  prosecution  is  pending,  any  right  secured 
to  him  by  any  law  providing  for  the  equal  civil  rights  of  citizens 
of  the  United  States,  or  of  all  persons  within  the  jurisdiction 
of  the  United  States,  or  against  any  officer,  civil  or  military,  or 
any  other  person,  for  any  arrest  or  impriponment  or  other  tres- 
passes or  wrongs  made  or  committed  by  virtue  of  or  under  color 
of  authority  derived  from  any  law  providing  for  equal  rights  as 

^*'25  U.  S.  Stats.  433.  The  prcjii-  117  U.  S.   272;   Cambria  Iron  Co. 

dice  act  of  1867  was  repealed  by  v.  Ashbiirn,  118  U.  S.  54. 
impUcation   by   the  act  of   1887-8. 

See    as    to    such    repeal,    Fisk    v.  '*Act   of   March   3,   187"),   3,   as 

Henarie,   i42   U.  S.  459;    HanricK  amended    by    act    of    August    13, 

V.  Hanrick,  153  U.  S.  192.     See  as  LSSS,    25    U.    S.    Stats.    433.      See 

to    prejudice    and    local    influence,  Peyton    v.    Bliss,    1    Wollw.    170; 

Xeale  v.  Foster,  31  Fed.  Rep.  '}');  Fed.    Cas.    Xo.    11055;    Town    of 

Amer.  Bible  Soc.  v.  Grove,  101   V.  Pawlet   v.    Clark,    9    ('ranch,    292; 

S.  610;  Amer.  Bible  Soc.  v.  Price,  Thompson   v.  Kendricks,  5  Tlaybe, 

110  U.  S.  61;  Jeflferson  v.  Driver,  115. 
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aforesaid,  or  for  refusing  to  do  any  act  on  the  ground  that  it 
would  be  inconsistent  with  such  law,  may  be  removed  for  trial 
to  the  next  term  of  the  circuit  court  to  be  held  in  the  district 
where  the  State  court  is  situated.^**^  All  suits  brought  in  any 
State  court  against  any  revenue  officer  of  the  United  States  or 
any  officer  acting  under  registration  laws  may  be  removed  to  the 
circuit  court. ^^^ 

§216.  Appellate  jurisdiction  of  circuit  courts. — The  ap- 
pellate jurisdiction  of  the  United  States  circuit  courts  was  taken 
away  at  the  time  of  the  creation  of  the  circuit  courts  of  appeal.^*- 
§  217.  Appellate  jurisdiction  of  the  supreme  court  and 
of  the  circuit  court  of  appeals. — The  circuit  courts  of  appeal 
have  appellate  jurisdiction  to  review,  by  appeal  or  writ  of  error, 
final  decisions  of  the  district  or  circuit  courts  in  all  cases  where 
direct  appeal  to  the  supreme  court  is  not  granted,  unless  otherwise 
provided  by  law;  and  the  judgments  or  decrees  of  the  circuit 
court  of  appeals  are  final  in  all  cases  in  which  the  jurisdiction 
is  dependent  entirely  ii])on  the  opposite  parties  to  the  suit  or 
controversy  being  aliens  and  citizens  of  tlie  United  States  or 
citizens  of  dilTerent  States?:  also  in  all  cases  arising  under  the 
l^alent  laws,  under  the  revenue  laws,  and  under  the  criminal 
laws,  excerpt  ca])ital  cases  and  in  admiralty  cases,  excepting  that 
in  every  such  subject  within  its  appellate  jurisdiction  the  circuit 
court  of  app(»als  at  any  time  may  certify  to  the  Supreme  Court  of 
the  T^nite<l  States  any  (]uestions  or  propositions  of  law  concern- 
ing wliicli  it  desires  the  instruction  of  that  court  for  its  proper 
decision.  And  thereupon  the  Supreme  Court  may  either  give 
its  in>lruciion  on  the  ([ucstions  and  pi'()])ositions  certified  to  it, 
wbicli  shall  be  binding  upon  tlie  circuit  court  of  appeals  in  such 

'"'Kov.  Stats.  C^A\  and  iU2.     Spo  State    v.    Port,    3    Fed.    Rep.    119; 

Straudor  v.  West  Virtiinia,  IDO  U.  State    v.    Einerson,    8    Fed.    Rep. 

S.  30.3;   Virginia  v.  Rivo^,   TOO  V.  441;  Ins.  Co.  v.  Ritchie,  5  Wallace, 

S.  313;    Kx  parte  Vir*rinin,  100  U.  541;  Philadelphia  v.  Piehl,  5  Wal- 

S.  339;  Virginia  v.  Pnnl.  14S  V.  S.  lace,  7l'0. 
107;   Gil)S(in  v.  ^Fi^sissippi,  1()L'  T^. 
S.  ;1()5.  "-2(>    U.    S.    Stata.    829,    act    of 

'*'Rev.  Stat«.  043  and  G44.     See  March  3,  1S91,  Sec.  IV. 
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case,  or  it  may  require  that  the  whole  record  and  cause  may  be 
sent  up  to  it  for  its  consideration,  and  thereupon  shall  decide  the 
whole  matter  in  controversy  in  the  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of  error  or  appeal.^^^  In  any 
case  made  final  in  the  circuit  of  appeals,  the  Supreme  Court  may 
require,  by  certiorari  or  otherwise,  any  such  ca^e  to  be  certified 
to  the  Supreme  Court  for  its  review  and  determination  with  the 
same  power  and  authority  in  the  case  as  if  it  had  been  carried 
by  appeal  or  Avrit  of  error  to  the  Supreme  Court.^^*  Appeals  or 
writs  of  error  may  be  taken  from  the  district  or  circuit  courts 
to  the  proper  circuit  court  of  appeals  in  cases  of  conviction  of 
an  infamous  crime  not  capital.^ *^  The  circuit  courts  of  appeal 
have  the  same  ajipellate  jurisdiction  by  writ  of  error  or  appeal 
over  the  judgments  and  decrees  of  the  courts  of  Territories  as 
they  have  over  the  judgments  and  decrees  of  the  district  and 
circuit  courts. ^^'^  This  ])rovisi()n  also  applied  to  tlie  appeUate 
courts  of  the  Indian  Territory,  which  is  assigned  to  the  Eighth 
judicial  circuit. ^^'     I'lie  circuit  courts  of  appeal  also  have  ap- 

'^=^20  U.  S.  Stats.  828,  Seo.  VI.,  ^'*  2G  U.  S.  Stats.  82S,  Sec.  VI., 

CI.  1.     See  I)o\Ner  v.  Kiehards,  151  CI.  II.     See  Forsyth  v.  Ilammoinl, 

U.  S.  G'yS;  rnited  States  v.  Tims-  1G()   U.    S.   ."iOG;    United    States   v. 

ley,  25  U.  S.  App.  2()(),  73  Fed.  Kep.  Three  Friends,  1G6  U.  S.  1 ;  Anier- 

3()9;   Kies  v.  Henderson,  42   U.  S.  iran  Const.  (!o.  v.  Jacksonville,  etc., 

App.  760;  78  Fed.  Kep.  515;   Isaacs  Ky    Co.,    148    U.   S.    372;    Panama 

V.   United   States,    159    U.    S.   487;  Ky.    Co.    v.    Napier    Siiippin*,'    Co., 

Keagan  v.  United  States,  157  U.  S.  10(5  U.  S.  2S(). 

301 ;  Blitz  V.  United  States,  153  U.  "'  29  U.  S.  Stats.  492.    See  Stoke 

S.   308;   United   States  v.  ^''owkes,  v.    United    States,    23    i.    S.    App. 

3  U.  S.  App.  247,  53  Vvd.  i.ep.  13;  289;   GO  Fed.  Kej).  597. 

t  nitcd  States  v.  C.>udert,  38  U.  S.  '"'26  V.  S.  Stats.  830,  Sec.  XV. 

App.  515,  73  Fed.  Kep.  5u5 ;  Press  See  Aztec  Mining  Co.  v.  Kipley,  10 

Pub.  Co.  V.  Monroe,  1()4  U.  S.  105;  U.    S.    App.    3S3,   53   Fed    Kep.    7; 

Kouse   V.    LetclxT,    15G    U.    S.    47;  Alexander  v.  United  States,   15  T'. 

Hubbard    v.    So])y.    14G    V.   S.    :>C^;  S.  App.   158,  57   Val  Kep.  8l's. 

United    States    v.    Ameri.an     Hell  '^' 28  U.  S.  Stats.  ()98.     Prior  to 

Tel.   Co.,   lo9   I'.  S.   5  4S;    iu;nt   v.  1895  ai>peals  cnuld   l»e  takm   from 

United  States,   1G()   U.  S.  424;   (.'0-  all  T'nited  Staters  courts  in  Indian 

lumbus  Watch  Co.  v.  Rohbins.   148  territory   directly    to   circuit   courts 

U.  S.  2GG.  of  a])peal. 


342  CONSTITUTIONAL   LAW.  §§218,219 

pellate  jurisdiction  in  various  bankruptcy  proceedings/"  and 
from  interlocutory  orders  relative  to  injunctions.**** 

§  21 S.  Appeals  from  circuit  court  of  appeals  to  supreme 
court. — In  all  cases  not  expressly  made  final  in  the  circuit 

court  of  appeals  there  is  of  right  an  appeal  or  writ  of  error  or 
review  of  the  case  by  the  Supreme  Court  of  the  United  States, 
where  the  matter  in  controversy  shall  exceed  one  thousand  dollars 
besides  costs.  But  no  such  appeal  shall  be  taken  or  writ  of  error 
sued  out  unless  within  one  year  from  the  entry  of  the  order, 
judgment  or  decree  sought  to  be  reviewed.*"'^ 

§  219.  Appeals  directly  from  district  and  circuit  courts 
to  the  supreme  court. — Appeals  or  writs  of  error  may  be 
taken  from  the  district  or  circuit  courts  directly  to  the  Supreme 
Court  in  the  following  cases:  In  any  case  in  which  the  juris- 
diction of  the  court  is  in  issue;  in  such  cases  the  question  of 
jurisdiction  alone  shall  be  certified  to  the  Supreme  Court  from 
the  court  below  for  decision.  From  the  final  sentences  and  de- 
crees in  prize  cases.  In  cases  of  conviction  of  a  capital  crime. 
In  any  case  tbat  involves  tbe  construction  or  application  of  the 
Constitution  of  tbe  United  States.  In  any  case  in  which  the 
constitutionality  of  any  laAV  of  the  United  States,  or  the  validity 
or  construction  of  any  treaty  made  under  its  authority,  is  drawn 
in  (juestion.  In  any  case  in  M'hic-h  tbe  constitution  or  law  of  a 
State  is  claimed  to  be  in  contravention  of  the  Constitution  of 
tbe  United  States.^'^ 

'^^8ec  30  V.  S.  Stats.  r,:r.\.  Sees.  147  U.  S.  149;  Texas  &  Pacific  Ry. 

XXIV.  and  XXV.  Co.  v.  Gentry,  163  U.  S.  363;  Voor- 

'♦"See  L'6   U.  S.  Stats.   s_'S.   Sec.  hees  v.   Noyo  Mfg.  Co.,  151  U.  S. 

VII.,  as  amended.  L'S   V.  S.   Stats.  13'). 
()66;  Rissell  Cari)ot  S\vee[H'r  Co.  v. 

(loshen  Sweeper  Co.,  43  U.  S.  App.  '"  Act    of   >[anrh   3,   1891   Stats. 

47,   72   Fed.    Kcp.   r)4r) ;    Maiden  v.  Sl27,  Sec.  V.;  as  amended,  29  U.  S. 

Campbell    Printing    J'ress    &    Mfg.  Stats.  492.     See  ^lason  v.  Pewalic 

Co.,    3S    U.   S.    Aj.p.    123,   r>7    Fed.  Min.   Co.,   ir,3   U.  S.   361;   Nashua 

Rep.  S09.  &  L.  R.  Corp.  v.  Boston  &  Lan.  R. 

'^26  V.  S.  Stats.  s2S,  Sec.  V[„  Corp.,   o    U.   S.    App.   97,   51   Fed. 

CI.    in.      See    Mcl.eod    v.    (^.raven,  Rep.   929;    Rust   v.   United  Water- 

47   U.   S.   App.   r)73,    79    Fed.    Rep.  works    Co.,    36    I.    S.    App.     167; 

84;    Ignited   States  v.   Wananiaker,  American  Sngar  Ref.  Co.  v.  John- 
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§  220.    Appeals  from  territorial  courts  to  supreme  court. — 

Appeals  and  writs  of  error  lie  from  the  Supreme  Court  of  the 
District  of  Columbia  and  from  the  supreme  courts  of  any  of 
the  Territories  of  the  United  States,  to  the  Supreme  Court  of  the 
United  States,  where  the  matter  in  dispute  exceeds  the  sum  of 
five  thousand  dollars,  or  where  there  is  involved  in  the  cause  the 
validity  of  any  patent  or  copyright,  or  where  is  drawn  in  ques- 
tion the  validity  of  any  treaty  or  statute  of  the  United  States.^^^ 

,§  221.  Appeals  from  the  court  of  claims  to  supreme  court. 
— An  appeal  to  the  Supreme  Court  is  allowed  on  behalf  of  the 
•  United  States,  from  all  judgments  of  the  Court  of  Claims  ad- 
verse to  the  United  States,  and  on  behalf  of  the  plaintiff  in  any 
case  where  the  amount  in  controversy  exceeds  three  thousand 
dollars,  or  where  his  claim  is  forfeited  to  the  United  States  by 
the  judgment  of  said  court. ^^^ 

§  222.  Appeals  from  State  courts  to  the  supreme  court. — 
A  final  judgment  or  decree  in  any  suit  in  the  highest  court  of 
a  State  in  which  a  decision  in  the  suit  can  be  had,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United  States,  and  the  decision 
is  against  their  validity,  or  of  a  statute  of,  or  an  authority 
exercised  under,  any  State  on  the  ground  of  their  being  re- 
pugnant to  the  Constitution,  treaties  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  their  validity,  or  where 
any  title,  right,  privilege  or  imnninity  is  claimed  under  the 
Constitution,  or  any  treaty  or  statute  of,  or  commission  held  or 
authority  exercised  under,  the  United  States,  and  the  decision 
is  against  the  title,  right,  privilege  or  immunity,  specially  set 

3on,   13   U.  S.  App.  681,   60   Fed.  290;  Potts  v.  Chumasero,  92  U.  S. 

Rep.  603;   Shepard  v.  Adams,  168  3o8;     Brewster    v.    Wakefield,    22 

U.  S.  618;  Maynard  v.  Hecbt,  l.ll  Howard,    118;     Gonzales    v.    C'lin- 

U.  S.  324 ;  In  re  Lehigh  Min.  &  Mfg.  ningham,  164   U.  S.  612. 
('o.,  156  U.  S.  322;  Cross  v.  Burke, 

146   U.   S.  82;   Biu-klin   v.   United  '''"^^  Rev.  Stats.,  Sec.  707.     See  Kx 

States,   lo9   U.   S.  682;    Cornell   v.  parte  Atocha,  17  Wallace,  439;   Ex 

Cireen,    163   U.   S.    75;    Oruelas   v.  parte    Russell,    13    Wallace,    664; 

Ruiz,  161  U.  S.  502.  United  States  v.  Jones,  119  U.  S. 

'"23    U.    S.    Stats.     355.       See  477;  United  States  v.  Gleeson,  1l4 

Lownsdale  v.  Parrish,  21  Howard,  U.  S.  255. 
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apart  or  claimed  by  either  party,  under  such  Constitution, 
treaty,  statute,-  commission  or  authority,  may  be  re-examined 
and  reversed  or  affirmed  in  the  Supreme  Court  upon  writ  of 
error.  The  writ  has  the  same  effect  as  if  the  judgment  or  decree 
complained  of  had  been  rendered  or  passed  in  a  court  of  the 
United  States.  The  Supreme  Court  may  reverse,  modify  or 
affirm  the  judgment  or  decree  of  such  State  court,  and  may  at 
their  discretion,  award  execution  or  remand  the  same  to  the 
court  from  which  it  Avas  removed  by  the  writ.^*"'* 

§  223.     Original  jurisdiction  of  the  supreme  court. — The 
original  jurisdiction   of  the   irniled   States   Supreme   Court  is  * 
fixed  by  the  Constitution  as  follows: 

''In  all  cases  alTecting  ambassadors,  other  public  ministers, 
and  consuls,  and  those  in  which  a  State  shall  be  a  party,  the 
Supreme  Court  shall  have  original  jurisdiction.  In  all  the 
oilier  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  a.^  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations,  as  the  Congress  shall 
make.*'^"' 

This  is  the  maximum  jurisdiction  which  can  be  given  to  the 
Supreme  Court.  The  first  act  of  Congress  ever  declared  un- 
constitutional was  one  wliicli  attempted  to  give  to  the  Supreme 
Court  original  jurisdiction  not  provided  for  in  the  Constitu- 
tion.^'^' The  words  of  the  (\)n<titution  giving  original  juris- 
diction to  tlie  Su])reine  Court  in  certain  cases  is  construed 
ncgntivrly  as  to  all  other  en  uses.'" 

(jiving  original  jui'isdiclion  to  the  Suju'cme  Court  does  not 
of  itsi'lf  exclude  original  jui'isdiction  in  other  courts.  Congress 
nuiy  also  vest  original  jurisdiction  in  such  cases  in  the  inferior 
F(uleral  courts,  or  niny  allow  the  State  courts  to  take  jurisdic- 

'■-•  Kov.    stats.,    Sec.     709.      Soo  ''''I'nitrd      States     Constitution, 

Hacoii  V.  State  of  Texas,  1(33  V.  S.       Art.  IIT.,  Sec.  IT.,  Clause  II. 

LNI7;     Chateau     v.     Marquette,     ^'2  ^f   a-  ^ 

,,  ,  _  _      ,,.  ,.  cxx     1        1  '"^Marhurv       v.       Madison,       1 

IVters,    i)U/  ;    llu-kie    v.    Stark(\    1  ^'  ' 

i^  i  n .       X-         /A  1  1^         Craiu'li,    137. 

Peters,    94;     ^ew     Orli-ans    v.    J  )e 

Armoa,    9    Peters,    224;    Carson    v.  -'■  ^Jarbury       v.        Madison,       1 

Diinliam,  121  U.  S.  421;  .MrKeima       Craiieli,    137;   Ex  parte  Vallandig- 

V.  Simpson,  129  U.  S.  .'<•().  ham,  1   Wallace,  243. 
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tion.*^®  Congress  may,  liowever,  exclude  altogether  the  juris- 
diction of  any  State  court  in  any  suit  against  a  foreign  minister 
or  ambassador,  and  this  has  been  done  in  Rev.  Stat.  U.  S.,  687. 

In  order  for  the  Supreme  Court  to  have  original  jurisdiction 
on  account  of  a  State  being  a  party  to  a  suit,  the  State  must  be 
a  direct  party  and  not  merely  consequentially  affected.^^® 

The  Supreme  Court  has  original  jurisdiction  in  a  suit  brought 
by  the  United  States  against  a  State.^°° 

§  224.  Statutory  provisions  as  to  original  jurisdiction  of 
the  supreme  court. — Under  the  existing  statutes: 

The  Supreme  Court  has  exclusive  jurisdiction  of  all  con- 
troversies of  a  civil  nature  where  a  State  is  a  party,  except 
between  a  State  and  citizens  of  other  States,  or  aliens,  in  whicli 
latter  case  it  has  original,  but  not  exclusive,  jurisdiction.  And 
it  has  exclusively  all  such  jurisdiction  of  suits  or  proceedings 
against  ambassadors,  or  other  public  ministers,  or  their  domes- 
tics, or  domestic  servants,  as  a  court  of  law  can  have  consistently 
with  the  law  of  nations,  and  original,  but  not  exclusive,  juris- 
diction of  all  suits  brought  by  ambassadors,  or  other  public 
ministers,  or  in  whicli  a  consul  or  vice-consul  is  a  party. ^^^ 
The  Supreme  Court  also  has  power  to  issue  writs  of  prohibition 
to  the  district  courts  when  j)rocoeding  as  courts  of  admiralty 
and  maritime  jurisdiction;  and  writs  of  mandamus  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed  under  the  authority  of  the  Ignited  States,  or  to  persons 
holding  ofiice  under  the  authority  of  the  United  States,  or  to 
persons  holding  oHice  under  the  authority  of  the  United  States 
where  a  State  or  an  ambassador,  or  other  public  minister,  or  a 
consul  or  vice-consul  is  a  party. ^°- 

■^' United  States  v.  Ravara,  2  v.  Pelican  Ins.  Co.,  127  U.  S.  26:1. 
Dallas,  297.  '"-  Hev.  8tats.,  Sec.  088.     See  In 

""Fowler   v.   Lindsay,   3   Dallas,  re    Elizabeth    Kngles,    14G    U.    S. 

*i*i;  New  Ilampsliire  v.  Louisiana  .^.17;     In    re    Cooper,     143     U.    S. 

and   New    York   v.    Tjoiiisiana,    los  472;    iJniteil    States    v.    Peters,    3 

U.  S.  76.  Dallas,  121;    Ex  parte  Easton,   0,') 

'"*  United    States   v.    Texas,    143  U.  S.  68;  Ex  j.arte  Cutting,  94  U. 

U.  S.  021.  S.    14;    Ex   parte  Bradley,   7   Wal- 

^"4063-4066.        See      Ex      parte  laee,   364;    United   States  v.   Addi- 

Barry,    2    Howard,    6.");    Wisconsin  son,  22  Howard,  174. 
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§  225.     Criminal  jurisdiction  of  United  States  courts. — 

The  third  clause  of  the  second  section  of  the  third  article  of 
the  United  States  Constitution  provides  that:  "The  trial  of 
all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury; 
and  such  trial  shall  be  held  in  the  State  where  the  said  crime 
shall  have  been  committed;  but  when  not  committed  within 
any  State,  the  trial  shall  be  at  such  place  or  places  as  the  Con- 
gress may  by  law  have  directed." 

The  guarantee  contained  in  this  section  extends  to  cases 
arising  in  time  of  war,  but  not  to  those  arising  in  the  land  or 
naval  forces  of  the  Ignited  States. ^^^ 

The  word  'HriaF'  here  means  a  trial  by  jury.^^*  The  United 
States  courts  have  no  common  law  criminal  jurisdiction.^®^ 

The  Supreme  Court  of  the  United  States  in  Callan  v.  Wil- 
son,^***^  cites  tlie  following  opinion^*^^  as  showing  to  the  trial  of 
what  crimes  this  Constitutional  guarantee  extends: 

*^In  England,  notwithstanding  the  provisions  in  the  Magna 
Charta  of  King  John,  Act  40,  and  in  that  of  King  Henry  III, 
Chap.  2M,  Avhich  declarod  that  no  free  man  shall  be  taken,  im- 
j)risoned  or  condemned  but  by  lawful  judgment  of  his  peers, 
or  in-  the  law  of  tlie  land,  it  has  Ix^en  the  constant  course  of 
legislation  in  that  kingdom,  for  conturies  past,  to  confer  sum- 
mary jurisdiction  upnn  Justices  of  the  Peace  for  the  trial  and 
conviction  of  ])artios  for  minor  and  statutory  police  offenses; 
and  wlion  it  is  doi^lai'cd  that  Die  jiarty  is  entitled  to  a  speedy 
trial  by  an  inijiartial  jury,  that  must  be  understood  as  referring 
to  such  crimes  and  accusations  as  have,  by  the  regular  course  of 
the  law  and  the  established  modes  of  procedure,  as  heretofore 
practiced,  been  the  subjects  of  jury  trial.  It  could  never  have 
been  intended  to  onil)nu'e  every  sj)ecios  of  accusation  involving 
either  ciiminal  or  ])enal  consccjuences/'"^^ 

'•■''Ex  parte  Millignn,  4  Wallace,  "•^IL'T  U.  R.  G40. 

2.  '"'  From     State     v.     Glenin,     54 

^^arylan<l,  573. 

''■^  See   also    Eilenbacker   v.    Dis- 
trict   Court   of   Plymouth   County, 
'"•'Unite^l    States    v.    iru<ls<.ii.    7       i:u  XT.  S.  31.     For   further  treat- 
Craru'li,  32.  merit  of  the  subject  see  Chapter  II. 


"•United     States     v.     Curtis.     4 
Mason,  L\'?2. 


CHAPTER  XI. 
THE  BILL  OF  EIGHTS. 

§226.    Origin  of  term.— The  term  '*Bill  of  Rights"  was 

first  used  as  the  title  of  the  statute  passed  by  the  English 
Parliament  after  the  Revolution  of  1688-9,  for  the  purpose  of 
securing  to  the  English  people  those  political  and  civil  rights 
of  which  the  crown  had  attempted  to  deprive  them  during  the 
Stuart  period.  It  was  the  last  of  the  ^Hhree  great  charters  of 
English  liberty.-' 

This  term  is  now  applied  to  that  portion  of  a  constitution 
designed  to  guarantee  the  individual  rights  of  the  citizen  and  to 
protect  liim  and  his  property  against  oppression  by  the  Gov- 
ernment. 

One  of  the  strongest  objections  against  the  adoption  of  the 
United  States  Constitution  urged  by  its  opponents  when  it  was 
submitted  to  the  States  for  their  ratification  was  the  absence 
therefrom  a  Bill  of  Rights,  the  only  provisions  in  the  orig- 
inal Constitution  which  would  fall  under  this  head  being  the 
s^^'cond  and  third  clauses  of  the  ninth  section  of  the  first  article 
relative  to  habeas  corpus,  ex  post  facto  laws  and  bills  of  at- 
tainder, and  the  third  section  of  the  third  article  relative  to 
the  subject  of  treason.  The  State  of  ^lassachusetts  (in  whose 
Constitutional  Convention  this  absence  of  a  Bill  of  Rights  was 
made  the  basis  of  a  particularly  bitter  attack  on  the  proposed 
Constitution)  followed  its  ratification  of  the  Constitution  with 
the  proposal  of  various  amendments  thereto,  which  were  de- 
signed to  supply  this  defect;  and  this  example  was  followed  by 
several  of  the  other  States. 

From  this  action  grew  tlie  first  ten  amendments  to  the  United 
States  Constitution:  the  first  eight  of  which,  in  connection  with 
the  second  and  third  clauses  of  the  ninth  section  of  the  first 
article  of  the  Constitution,  the  third  section  of  the  third  article, 
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and  the  tliirteonth,  fourteenth  and  fifteenth  amendments  con- 
stitute the  Bill  of  Kights  in  the  United  States  Constitution. 
§  227.    Construction.— The  Bill  of  Rights     in  the  United 

States  Constitution  was  expressed  ahnost  of  neeessity  in  broad 
general  terms;  and  its  framers  mainly  employed  in  the  work 
phrases  and  maxims  already  Avell  known  in  English  history. 
Their  original  Englisli  meaning,  liowever,  cannot  always  be 
lield  to  follow  them  into  the  Federal  Constitution. 

^*It  necessarily  happened,  therefore,  that  as  these  broad  and 
general  maxims  of  liberty  and  justice  held  in  our  system  a 
(li indent  j)la(e  and  ])erformed  a  different  function  from  their 
position  and  oilice  in  English  Constitutional  history  and  law, 
they  would  receive  and  justify  a  corresponding  and  more  com- 
prehensive interpretation.  Apj)lied  in  England  only  as  guards 
against  execuli\'j  usur])ation  and  tyranny,  there  they  have  be- 
come bulwarks  also  against  arbitrary  legislation;  but  in  that 
applicati(m,  as  it  would  be  incongruous  to  measure  and  restrict 
them  by  the  ancient  customary  Engli>h  law,  they  must  be  held 
to  guarantee  not  particular  forms  of  ])rocedure,  but  the  very 
substance  of  individual  rights  to  life,  liberty  and  property.''^ 

A  liberal  and  elastic  interpretation  must  thus  be  given  the 
Unite<l  States  Bill  of  Eights;  one  whieli  will  tend  to  secure  sub- 
stantial rights  of  liberty  and  safety  to  the  individual  rather 
than  one  based  on  an  exact  adherence  to  the  technical  meaning 
g(^nerally  ace()r<le(l  to  its  terms.-  Tlie  common  law  meaning  of 
the  term<  employed  in  the  ]\\\\  of  Bights,  however,  is  generally 
referred  to  in  aid  of  their  interpretation.  This  is  done,  not 
heeau-e  th(^  comnion  law  is  part  of  tlu^  law  of  the  United 
States,"'   for  it    is  not;*  hut   because  this  is  supposed  to  give  to 

'  HiirtiKlo   V.   raliforniM,    110   V.  State   cxoopt   Louisiana. 

S.  HK).  .":>•_'.  *"It  is   clear,  there  can  be  no 

-  llurta<l«)    V.    ('alit'(»nii:i.    11(1    T-.  cninmdn       law       of       the       United 

S.  r)l().  .':;■_•;    Mmm    v.    llliiK.i'^.   9t  States."    Wlieaton  et  al.  v.   Peter 

T'.   S.    li:5;    i:U:    Hawaii    v.    Man-  et  al.,  S  IVters,  591,  657.    "There 

kichi,   li")  U.  S.    197.  is    no   comnion   law   of   the   United 

'  i.  v..  Law  of  the  rnit*-.}  Stat«^s  States  in  the  sense  of  a  national 
or  ^^encral  j:(>v(Mniiient ;  it  is  a  customary  law."  Smith  v.  Ala- 
part  of  the  law  of  each   iu'li\i.hial  bama,  124  U.  S.  465. 
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these  expressions  the  meaning  which  they  had  in  the  minds  of 
the  framers  and  adopters  of  the  Constitution  and  the  first  eiglit 
amendments.^ 

The  United  States  Supreme  Court  has  also  resorted  to  other 
sources  of  information  which  would  tend  to  show  the  intentions 
of  these  men;®  for  example,  in  ex  parte  Wilson^  a  study  was 
made  of  the  history  of  the  convention  in  Massachusetts  which 
ratified  the  United  States  Constitution  and  at  the  same  time 
proposed  various  amendments  to  the  Constitution  which  later 
formed  in  a  large  measure  the  basis  for  the  first  ten  amend- 
ments to  tlic  Constitution.^ 

§228.  The  first  eight  amendments.— The  first  eight 
amendments  are  exclusively  restrictions  on  the  power  of  the 
United  States  Government  and  do  not  affect  tlie  individual 
States.  This  was  decided  in  Barron  v.  Baltimore,^  the  decision 
in  which  case  was  written  by  Clnef  Justice  Marshall  and  was 
in  part  as  follows: 

"The  Constitution  was  ordained  and  established  by  tlic  peo- 
ple of  the  United  States  for  themselves,  for  their  own  govern- 
ment, and  not  for  the  government  of  the  individual  States. 
Each  State  established  a  Constitution  for  itself,  and,  in  that 
Constitution,  provided  such  limitations  and  restrictions  on  the 
powers  of  its  particular  government  as  its  judgment  dictated. 
The  people  of  the  United  States  framed  sucli  a  government  for 
the  United  States  as  tliey  supposed  best  adapted  for  their  situ- 
ation and  best  calculated  to  promote  their  interests.  The 
powers  they  conferred  upon  this  Government  were  to  be  exer- 
cised by  itself;  and  the  limitations  on  power,  if  expressed   in 

'Miner   v.   Happersott,   21    Wal-  276. 

lace,    162,    167;    Moore   v.    United  « Boyd  v.  United  States,  116  U. 

States,   91    U.    S.    270,    273-4;    Ex  S.    616,   624;    Hurtado   v.   Califor- 

parte    Wilson,     114    U.     S.     417;  nia,  110  U.  S.  516,  530  et.  scq. 

Boyd  V.  United  States,   116  U.  S.  M14  U.  S.  417. 

616,  624  et.  seq.;  United  States  v.  "For   a    pood    short    account    of 

Wong  Kim,  Ark.,    169  U.   S.   649,  this   convention   see   Fiske's   ''The 

654;  Smith  v.  Alabama,  124  U.  S.  Critical    Perio<l   in    American    llis- 

465,  479;    Murray  et  al.  v.   Tf()])o-  tory. " 

ken  L.  &  L.  Co.,*  18  Howard,  272,  '7  Peters,  243. 
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general  terms,  are  naturally,  and,  we,  think,  necessarily  applica- 
ble to  the  government  created  by  the  instrument.  They  are 
limitations  of  power  granted  in  the  instrument  itself;  not  of 
distinct  governments,  framed  by  different  persons,  for  different 
purposes. 

"If  these  propositions  be  correct  the  fifth  amendment  must 
be  understood  as  restraining  the  power  of  tlie  general  Gov- 
ernment, not  as  applicable  to  the  States.  In  their  several 
Constitutions  they  have  imposed  such  restrictions  on  their 
respective  Governments  as  their  own  wislics  suggested;  such  as 
they  doomed  most  proper  for  themselves.  It  is  a  subject  on 
whicli  they  judge  exclusively,  and  with  which  others  interfere 
no  further  than  they  are  supposed  to  have  a  common  interest.'' 

The  first  eight  amendments  are  all  in  the  same  position  in 
this  resj^t'ct;  and  what  was  held  in  Barron  v.  Baltimore  as  to 
the  fifth  amendment  has  sinc^  been  held  in  a  long  scries  of 
decisions  as  1»  the  others.^'^ 

§  229.  The  writ  of  habeas  corpus.— '' The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspended  unless  when  in 
cases  of  invasion  or  rebellion  the  public  safety  may  require  it.''^^ 

''Xo  law  of  the  United  States  prescribes  the  cases  in  which 
this  groat  writ  shall  be  issued,  nor  the  jiower  of  the  court  over 
the  party  brought  up  by  it.  The  term  is  used  in  the  Constitu- 
tion as  one  whicli  was  well  understood;  and  the  judiciary  act 
authorizos  this  court,  and  all  the  courts  of  the  United  States, 
and  the  ju(l«:<'s  tlioroof,  to  issue  the  writ  'for  the  purpose  of  in- 
fjuiring  into  tlie  cause  of  tlio  commitment.*  This  general  refer- 
once  to  a  power  whicli  wo  are  required  to  exercise,  without  any 
precise  definition  of  that  power,  imposes  upon  us  the  necessity 
of  making  some  inquiries  into  its  use,  according  to  that  law, 

"Fox  V.  Ohio,  5  Howard,  410;  lace,  16G;  Eilcnbccker  v.  District 
United  States  v.  Cruicksliank,  92  Court  of  Plymouth  County,  134  U. 
U.  S.  r)42;  Withers  v.  Buckley,  20  S.  31;  West  River  Bridge  Co.  v. 
Howard,  84;  Permoli  v.  First  Dix,  G  Howard,  507.  For  addi- 
^^uni(•ipality,  3  Howard,  .^.SS ;  Ed-  ti(Mial  cases  see  note  130  to  Chap- 
wards  V.  Elliott,  21   W\illa(M\  532;  ter   V. 

Pearson  v.  Ycwdall,  O-l  U.  S.  294;  "  United      States      Constitution, 

Pumpelly    v.    Canal    Co.,    13    Wal-  Art.   I.,  Sec.   IX.,  Clause  II. 
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wliicli  is  in  a  considerable  degree  incorporated  into  our  own. 
The  writ  of  liabeas  corpus  is  a  high  prerogative  writ,  known  to 
the  common  law,  the  great  office  of  which  is  the  liberation  of 
thpse  who  may  be  imprisoned  without  sufficient  cause.  It  is 
in  the  nature  of  a  writ  of  error,  to  examine  the  legality  of  the 
commitment.  English  judges,  being  originally  under  the  in- 
fluence of  the  Crown,  neglected  to  issue  this  jsTit  where  the 
Government  entertained  suspicions  which  could  not  be  sus- 
tained by  evidence;  and  the  writ  when  issued  was  sometimes 
disregarded  or  evaded,  and  great  individual  oppression  was  suf- 
fered in  consequence  of  delays  in  bringing  prisoners  to  trial. 
To  remedy  this  evil  the  celebrated  habeas  corpus  act  of  the 
thirty-first  of  Charles  II  was  enacted  for  the  purpose  of  secur- 
ing the  benefits  for  which  the  writ  was  given.  This  statute 
may  be  referred  to  as  describing  the  cases  in  which  relief  is,  in 
England,  afforded  by  this  writ  to  a  person  detained  in  custody. 
It  enforces  the  common  law.  This  statute  excepts  from  those 
who  are  entitled  to  its  benefit  persons  committed  for  felony,  or 
treason,  plainly  expressed  in  the  warrant,  as  well  as  persons 
convicted  or  in  execution. ''^- 

The  writ  of  habeas  corpus  is  not  a  writ  of  right,  it  is  only 
issued  upon  probable  cause  shown. ^^ 

*'While  the  writ  of  habeas  corpus  is  one  of  the  remedies  for 
the  enforcement  of  the  riglit  to  personal  freedom,  it  will  not 
issue  as  a  matter  of  course,  and  it  should  be  cautiously  used  by 
the  Federal  courts  in  reference  to  State  prisoners.''^*  This  writ 
ought  not  to  be  issued,  where  the  court  is  satisfied,  upon  appli- 
cation for  the  writ,  that  the  prisoner  would  be  remanded  upon 
the  return  ;^'  nor  where  it  is  obvious  that  before  return  can  be 
made  to  the  writ,  the  restraint  complained  of  will  have  ter- 
minated.^® The  writ  of  habeas  corpus  cannot  be  used  in  the 
United   States  courts   to  perform   the   functions  of  a  writ  of 

"Chief  Justice  Marshall   in   Ex  75;  United  States  v.  Pridgeon,  153 

parte  Watkins,  3  Peters,  193.  U.  S.  48,  59,  60. 

"United   States  v.   Lawrence,   4  „  j,^    ^^^^^    Watkins,    3    Peter, 

Cranch  C.  C.  518;  Ex  parte  Milli-  ^^o    oqi 
gan,  4  Wallace,  3. 

"In  re  Frederick,  149  U.  S.  70,  ^«  Ex  parte  Bacz,  177  U.  S.  390. 
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error  ;^^  nor  are  mere  errors  of  form  cognizable  in  habeas  corpus 
proceedings.^^ 

The  constitutionality  of  a  statute  of  the  United  States  may 
be  inquired  into  in  the  trial  of  a  writ  of  habeas  corpus.^**  If 
the  court  which  renders  a  judgment  has  no  jurisdiction  to  render 
it,  either  because  the  proceedings  or  the  law  under  which  they 
are  taken  are  unconstitutional,  or  for  any  other  reason,  the 
judgment  is  void  and  may  be  questioned  collaterally;  and  a 
defendant  wlio  is  imprisoned  under  and  by  virtue  of  it  may  be 
discharged  from  custody  on  liabcas  corpus.  By  a  second  prose- 
cution and  trial  for  tlie  same  offense  a  constitutional  immunity 
of  the  defendant  is  violated,  and  where  such  state  of  facts  ap- 
pears on  the  record,  the  party  is  entitled  to  be  discharged  from 
imprisonment.  A  party  is  entitled  to  a  habeas  corpus  not 
merely  where  the  court  is  without  jurisdiction  of  the  cause,  but 
where  it  has  no  constitutional  authority  or  power  to  condemn 
the  prisoner.-'^  Xo  State  court  can  issue  a  writ  of  liabeas  cor- 
pus for  the  release  of  any  party  held  under  the  authority  of  the 
United  States  Government.  If  tlie  application  discloses  that  the 
person  is  so  held  the  State  court  should  refuse  the  writ.  If  the 
application  does  not  disclose  this  fact,  the  court  sliould  abate 
the  writ  as  soon  as  it  becomes  disclosed  in  the  trial. "^ 

This  privilege  of  the  right  of  habeas  corpus  is  considered  of 
such  great  importance  for  the  security  of  individual  liberty  that 
its  piisponsion  is  only  authorized  in  cases  of  the  utmost  neces- 
sity.    The  power  of  suspending  the  writ  under  such  circum- 

"Ex  parte  Rccd,   100  U.  S.  13,  Stevens  v.   Fuller,   136  U.  S.  468, 

23;    Ex  parte   Sielwld,   100   U.   8.  477;   Ex  parte  Wilson,   140  U.  S. 

371,    375;    Ex   parte   Bolt,    159   IJ.  575,  585. 

S.   95,    100;    Gonzales   v.   Cinmin^r.  '"Ex  parte  Coy,  127  U.  S.  731. 

ham,    ir)4    U.   S.    612,   621;    In   re  =*^  In  re  Hans  Ncilson,  131  U.  S. 

Eekart,   166  U.   S.  485;    Ex   parte  176   Ex   parte   Siebold,   100   U.   S. 

Lennon,    166   XT.   S.   552;    Crossley  371. 

V.   California,    168   U.   S.    641;    In  ^Tarble's     Case,     13     Wallace, 

re  MfKensie,  ISO  U.  S.  546;  Ter-  397;    United    States   v.   Booth,   18 

linden  v.  Ames,  184  U.  S.  282;  Ex  Howard,    476.      See    also    United 

parte  Parks,  93  V.  S.  21;  Ex  parte  States   v.   Rector,   5   McLear,   174; 

Yarl»r>rou^h,  110  V.  S.  651,  654.  Ableman    v.    Booth,    21    Howard, 

''  Ex  parte  Clark.  100  U.  S.  403;  506. 
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stances  is  given  to  Congress  by  the  Constitution.  "If  at  any 
time  the  public  safety  should  require  the  ^suspension  of  the 
powers  vested  by  this  act  in  the  courts  of  the  United  States,  it 
is  for  the  Legislature  to  say  so.  That  question  depends  on 
political  considerations  on  which  the  Legislature  is  to  decide."^^ 
This  dictum  was  followed  by  Judge  Taney  in  ex  parte  Merry- 
man"  (in  the  Circuit  Court)  where  it  was  held  that  Congress 
was  the  only  power  which  can  authorize  the  suspension  of  this 
writ.  Later  Congress  delegated  this  power  to  the  President. 
The  act  of  March  3,  1863,  provided  "that  during  the  present 
rebellion  the  President  of  the  United  States,  whenever  in  his 
judgment  the  public  safety  may  require  it,  is  authorized  to  sus- 
pend the  privilege  of  the  writ  of  habeas  corpus  in  any  case 
throughout  the  United  States  or  any  part  thereof.''  This  act 
was  held  constitutional  by  the  Supreme  Court. ^*  The  correct- 
ness of  this  decision  is  more  than  doubtful.  The  Supreme  Court 
itself  excused  it  as  a  war  necessity.  The  President,  of  course, 
cannot  suspend  the  privilege  of  this  writ  without  tlie  authority 
of  Congress-*  in  spite  of  a  qualified  opinion  of  the  Attorney- 
General  of  the  United  States  to  the  contrary.^^ 

Congress  may  suspend  tlic  privilege  of  the  writ  either  gen- 
erally, or  in  particular  cases,^'  and  may  pass  laws  for  the  pro- 
tection of  officers  making  arbitrary  arrests."^ 

§230.  Bills  of  attainder.— *^  No  bill  of  attainder  or  ex 
post  facto  law  shall  be  passed. '""°  Bills  of  attainder  are  enact- 
ments of  the  legislative  department  of  the  Government,  accus- 
ing persons  of  crime,  convicting  them  thereof,  and  fixing  the 
penalty  therefor.  When  the  penalty  imposed  is  less  than  that  of 
death,  bills  of  attainder  are  also  called  bills  of  pains  and 
penalties.^® 

"•Chief  Justice  Marshall  in  Ex  Writ  of  Habeas  Corpus,  10  Opin- 

parte  Bellman,  4  Cranch,  75,  101.  ions  Atty.  Gen.  74. 

"Taney,  246;  17  Federal  Cases,  "  McCall    v.    McDonnell,    Deady 

No.  9,  487.  233,  15  Fed.  Cases,  No.  8,  673. 

•*  Ex  parte  Milligan,  4  Wallace,  "  Id. 

115.  =*  United      States      Constitution, 

'■Ex    parte    Beverdict,    3    Fed.  Art.  I.,  Sec.   IX.,  Clause  III. 

Cases,  No.  1,  292.  ^  In  re  Tung  Sing  Hee,  36  Fed. 

"Suspension    of    Privileges    of  Rep.  437. 
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Bills  of  attainder  had  their  origin  i?j  England.  "A  bill  of 
attainder  differs  from  an  impeaclunent  thus:  Inipeacliment  is 
a  judicial  proceeding  in  which  tlie  commons,  Hhe  most  solemn 
grand  inquest  of  the  whole  kingdom/  arc  prosecutors,  support- 
ing their  accusation  by  evidence,  and  the  lords  are  the  sole 
judges.  Attainder  is  a  legislative  act,  which  must  pass  through 
the  same  stages  as  any  other  act  of  Parliament.  It  may  be  in- 
troduced in  either  the  Lords  or  Commons,  and  after  having 
passed  through  both  houses,  receives  the  Royal  assent.  No 
evidence  is  necessarily  adduced  to  support  it.  It  is  analogous 
to  a  bill  of  pains  and  penalties,  and  was  originally  intended  for 
the  punishment  of  those  who  fled  from  justice.  The  earliest 
notable  instances  of  its  employment  was  in  the  banishment  by 
Parliament  of  the  two  Despencers,  father  and  son,  in  the  fif- 
teenth Edward  IT,  A.  D.  1321."^*  The  last  instance  in  English 
history  of  the  use  of  a  bill  of  attainder  was  in  the  case  of  Sir 
John  Fen  wick  in  1697. 

"The  proceedings  of  Parliament  in  pa.ssing  bills  of  attainder, 
and  of  pains  and  penalties,  do  not  vary  from  those  adopted  in 
regard  to  other  bills.  They  may  be  introduced  into  either  house, 
but  ordinarily  commence  in  the  House  of  Lords;  they  pass 
through  the  same  stages;  and,  wlien  agreed  to  by  both  houses, 
they  receive  the  Koyal  assent  in  the  usual  form.  But  the  parties 
who  are  subject  to  these  proceedings  are  admitted  to  defend 
themselves  by  counsel  and  witnesses  before  both  houses;  and 
llie  solemnity  of  the  proceedings  would  cause  measures  to  be 
taken  to  enforce  the  attendance  of  members  upon  their  service 
in  Parliament.  In  evil  times  this  summary  power  of  Parlia- 
ment to  punish  criminals  by  statute  has  been  perverted  and 
abused ;  and  in  the  best  of  times  it  should  he  regarded  with 
jealousy;  but  whenever  a  fitting  occasion  arises  it  is  undoubt- 
edly the  highest  form  of  parliamentary  judicature."*^ 

Bills  of  attainder  liad  been  frequently  used  in  the  different 
States,  particularly  against  the  Royalists  after  the  revolt  of  the 
Colonies. ^^^ 

"  Taswell  -  Langmead -8     English       (1883),  p.  744. 
Constitutional  History,  note  p.  397.  "  See  Cooper  v.  Telfair,  4  Dal- 

^=May^s  Parliamentary  Practice      las,  14. 
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The  term  "bills  of  attainder''  as  used  in  the  Constitution  of 
the  United  States  includes  bills  of  pains  and  penalties.'^*  Any 
act  which  deprives  the  defendants  of  an  existing  right,  for  past 
misconduct  and  without  judicial  trial,  partakes  of  the  nature  of 
a  bill  of  "pains  and  penalties,''  and  is  subject  to  the  Constitu- 
tional inhibition  against  the  passage  of  such  bills.'''  It  may 
either  affect  the  life  of  a  party  or  confiscate  his  property.^^ 

§231.  Ex  post  facto  laws.— The  term  ''ex  post  facto 
laws"  applies  to  criminal  legislation  only.^'  The  Constitution, 
however,  deals  with  substance  and  not  with  form,  hence  any 
statute  depriving  citizens  of  rights  for  past  misconduct  is  void; 
however  disguised,  the  inhibition  against  ex  post  facto  laws 
cannot  be  evaded  by  giving  civil  form  to  what  is  in  sub^^tance 
criminal.^*  The  following  classes  of  laws  arc  held  to  l)e  ex  })ost 
facto  in  the  case  of  Calder  v.  Bull.''*^  First.  "Every  law  that 
makes  an  action  done  before  the  passing  of  the  law,  and  which 
was  innocent  when  done,  criminal,  and  punishes  such  action. 
Second.  Every  law  that  aggravates  a  crime,  or  nuikes  it  greater 
than  it  was  when  committed.  Third.  'Every  law  that  changes 
the  punishment  and  inflicts  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed.  Fourth.  Every  law 
that  alters  the  legal  rules  of  evidence,  and  receives  less  or  dif- 
ferent testimony  than  the  law  required  at  the  time  of  commis- 
sion of  the  offense  in  order  to  convict  the  offender." 

Chief  Justice  Marshall  in  one  of  his  decisions  gives  tip*  fol- 
lowing definition  of  ex  post  facto  laws:  ''An  ex  ])ost  facto  law 
is  one  which  renders  an  act  punishable  in  a  manner  in  which  it 
was  not  punishable  when  it  was  committed.  Such  a  law  nuiy 
inflict  penalties  on  the  person,  or  may  inflict  ])e(:uniary  j)enal- 

**  Drehman  v.   Stifle,   8  Wallace,  Carpenter  et  al.  v.  ("onimonwealtli 

559,  601.  of  Pennsylvania,   17   Howard.  4.1(1, 

*  Pierce  v.  Casakadclor,   16  Wal-  463;     Ix)oke    v.    New    Orleans,    4 

lace,   234;    Cummings  v.   State  of  Wallace,  172. 

Missouri,  4  Wallace,  277;  Ex  parte  *^  Cummings  v.  Missouri,  4  Wal- 

Garland,  4  Wallace,  333.  lace,  277,  325;  T-Jurgess  v.  Salmon, 

*»  Fletcher  V.  Peck,  6  Cranch,  87,  97    U.    S.    3s5 ;     Hawper    v.    Ne.v 

138.  York,  170  U.  S.  196. 

"Calder  v.  Bull,  3  Dallas,  386;  »' 3  Dallas,  386. 
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ties  which  swell  the  public  treasury.  The  Legislature  is,  then, 
prohibited  from  passing  a  law  by  which  a  man's  estate,  or  any 
part  of  it,  shall  be  seized  for  a  crime  which  was  not  declared 
by  some  previous  law  to  render  him  liable  to  that  punishment."** 

The  classification  of  ex  post  facto  laws  contained  in  the  de- 
cision of  Calder  v.  Bull  has  ever  since  been  followed  by  the 
TTnited  States  courts;*'  and  also  in  those  rendered  by  the  State 
courts. 

The  accused  party  is  not  entitled  of  right  to  be  tried  for  a 
crime  in  the  exact  mode  in  all  respects  that  may  be  prescribed 
for  trial  of  criminal  cases  at  the  time  of  the  commission  of  the 
offense  charged  against  him,*-  for  example,  a  law  changing  the 
place  of  trial  is  not  an  ex  post  facto  law.*" 

The  proscribing  of  different  modes  of  procedure  and  the 
aboliiion  of  courts  and  the  creation  of  new  ones,  leaving  un- 
touched all  the  substantial  protections  with  which  the  existing 
law  surrounds  the  person  accused  of  crime  are  not  considered 
within  tlio  constitutional  inhibition.** 

The  Act  of  CV)n,!zress  forbidding  Chinese  laborers  from  com- 
ing into  this  connlry  is  not  an  ex  post  facto  law,  even  as  to  a 
Cliinosc  ])crson  who  had  resided  in  the  United  States  and  seeks 


'^  Flotchor  V.  Peck,  6  Crancli,  87, 
]3S. 

*^  C'arprntcr  v.  Pennsylvania,  17 
Howard.  456;  Krinjj  v.  Missouri, 
107  U.  S.  2'Jl.  See  also  Thompson 
V.  Utah,  170  U.  S.  343,  351.  In 
this  discussion  it  is  said  that  the 
situation  of  the  accusod  must  have 
been  materially  altered  to  liis  dis- 
advantage. 

*- Thompson  v.  I'tah,  170  T^  S. 
343,  351. 

*'Gut  v.  State,  9  Wallace,  37; 
(Vok  v.  United  States,  13S  U.  S. 
1S3. 

**  Duncan  v.  Mi'^souri,  15'2  U.  S. 
377,  3x2,  3^3.  See  also  Krin^  v. 
Missouri,   107  T.  S.   241;    Ilopt  v. 


Utah,  110  U.  S.  574.  In  that  last 
rase  the  decision  in  part  was  as 
follows:  *^  Statutes  which  simply 
enlarge  the  class  of  person  who 
may  be  competent  to  testify  in 
criminal  cases  are  not  ex  post 
facto  in  their  application  to  prose- 
cutions for  crimes  committed  prior 
to  their  passage;  for  they  do  not 
attach  criminality  to  any  act  pre- 
viously done,  and  which  was  inno- 
cent when  done;  nor  provide  a 
greater  punishment  therefor  than 
was  prescribed  at  the  time  of  its 
commission;  nor  do  they  dlter  the 
degree,  or  lessen  the  amount  or 
measure,  of  the  proof  which  was 
mride  necessary  to  conviction  when 
the  crime  was  committed." 
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to  return.*'^  An  act  disfranchising  all  persons  maintaining 
bigamons  relations  is  not  an  ex  post  facto  law,  as  the  main- 
taining of  such  relations  is  a  continuing  crime.'*'^ 

Retrospective  laws  are  those  whose  application  is  in  any  way 
made  to  apply  to  events  which  took  place  before  their  passage. 
^'Retrospective  laws"  is  a  broader  term  tlian  ex  post  facto  laws; 
all  ex  post  facto  laws  are  also  retrospective,  but  the  converse  is 
not  true.  Retrospective  laws,  no  matter  how  unjust  they  may 
be  in  individual  cases,  are  not  prohibited  to  the  United  States 
unless  they  are  also  ex  post  facto  laws. 

§232.  Treason. — ''Treason  against  the  United  States 
shall  consist  only  in  levying  war  against  them,  or  in  adhering 
to  their  enemies,  giving  them  aid  and  comfort.  Xo  person  shall 
be  convicted  of  treason  unless  on  tlie  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  on  confession  in  open  court. 

"The  Congress  shall  have  power  to  declare  the  punisliment 
of  treason,  but  no  attainder  of  treason  shall  work  corruption  of 
blood  or  forfeiture,  except  during  tlie  life  of  tlie  person  at- 
tainted."*^ 

It  is  of  vital  importance  to  the  safety  of  the  individual  tliat 
the  law  regarding  treason  sliall  be  clearly  set  forth  and  tlie 
crime  of  treason  sharply  defined,  in  order  that  prosecutions  for 
treason  may  not  be  instituted  for  political  purposes.  This  was 
recognized  in  England  as  far  hack  as  the  fourteenth  century  and 
brought  about  the  passa<ze  of  the  Statute  of  Treason,*^  which 
has  since  served  as  the  basis  for  the  law  on  this  subject,  both  in 
England  and  in  this  country. 

'*The  petition  upon  which  tliis  act  was  founded  simply  prayed 
that  'whereas,  the  King's  justices  in  ditl'erent  countries  ad- 
judge persons  indicated  l)efore  them  to  traitors  for  sundry 
matters  not  known  by  the  Commons  to  be  treason,  would  it 
please  the  King  by  his  council  and  by  the  great  and  wise  men 
of  the  land,  to  declare  what  are  treasons  in  this  ])resiMit  Parlia- 

**  Chinese  Exclusion  Case,  130  U.  15,  42. 

S.  581 ;  In  re  Choe  Chau  Ping,  36  *^  United      Statos      Constitution, 

Fed.  Rep.  436.  Art.  HI.,  Sec.  III. 

*•  Murphy  v.  Ramsey,   114  U.  S.  '^  IM  Edward  TIT.  St.  '>,  c.  2. 
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ment?'  The  Kin^^'s  answer  to  this  j>etition,  entitled  ^A  Declar- 
ation which  offense?  sliall  be  called  treason/  constitutes  the 
existing  statute.  It  was  a  matter  of  the  greatest  constitutional 
importance  that  tlie  law  of  treason  should  be  fixed  and  in- 
variable. In  subsequent  reigns  the  law  of  treason  was  fre- 
quently extended  to  olfenses  not  mentioned  in  the  Statute  of 
Edward  II L  but  it  was  always  a  ])opular  measure  to  reduce  the 
crime  to  I  lie  limits  of  the  ancient  statute,  which,  with  some 
modifications,  remains  at  the  present  day  the  law  on  the  sub- 
ject.*'*'*' (.'()n«:ress  can  neitlier  extend  the  scojie  of  treason  nor 
define  it.     It  lan  only  fix  tlie  i)unisliment.'''" 

The  most  famous  Tiiited  States  case  on  the  subject  of  treason 
is  that  of  United  States  v.  Burr.'^  In  this  case  it  was  decided 
that  to  levy  war  is  to  raise,  create,  make  or  carry  on  war,  the 
term  beini:  used  in  the  ('(mstitution  of  the  United  States  in  the 
same  sense  that  it  was  used  in  the  English  statute  of  25  Ed- 
ward III.  When  a  body  of  men  are  assembled  for  the  pur- 
p(>se  of  making  war  upon  the  (Government  this  amounts  to 
levying  war  if  tliey  are  in  a  ])osition  to  thus  wage  war;  but 
an  as-emhlaue  of  men.  e\en  with  a  treasomd)le  design  does  not 
const itut<*  levying  wai*.  wlun  tlie  assemblage  is  not  in  force, 
n(»r  in  a  condition  to  attempt  the  design,  nor  attended  with 
warlike  ap|M'arance->.  W  hen  war  i>  levied  all  ])ersons  who  j)er- 
form  anv  s<'rvices  in  aid  tlu-reof,  however  slight  or  however 
remote  from  the  actual  scene  of  violence,  are  guilty  of  treason. 

Persuading  nn'U  to  enlist  is  treason  only  when  such  enlistment 
actually  takev  ]»I;ice.  The  lommi-sion  of  acts  of  violence  by  a 
numlHT  r)f  ]H'isons  with  the  intent  inn  of  preventing  an  act  of 
('ongre«  from  heing  carried  into  eti'ect,"'-  or  to  compel  the 
i-esignation  of  an  e.\ii>e  otlice  >o  as  to  render  the  law  inopera- 
ti\e'""  i.-  treason:  but  when  tlie  only  obji'ct  is  to  defeat  the 
e.\<'cution  of  ji  law  in  a  ])articular  instance,*'*  or  when  the  object 

'■•' lu'i^^wcli  -  T.:ni^in<'ail 's     Kn^^nisli  |»arte  Holhnan,  4  ('ranch,  75. 
('..nstitntioiial      History,      p.     2sS,  ■- I'nitt'd  States  v.  Fries,  3  Dal- 

iinto  'J.  l.'i^,   •■)1"). 

^M'iiit(Nl    States    V.    (iivat house,  •'•'Ignited     States     v.     Virgal,     2 

4  S;n\ycr,  4l'7,  lT)   Fe.l.  ("a'^cs.  Xo.  Dallas,  .34r). 
If),   L>r;4.  '"'  1  Sprague,  602,  30  Fed.  Cases, 

-'4    Craiicli,    470.      See    also    Kx  No.   IS.  l»73. 
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is  of  a  local  and  private  nature,^'  the  crime  of  treason  has  not 
been  committed.  Words  alone,  no  matter  how  seditious,  and 
whether  oral  or  written,  are  never  sufficient  to  constitute  trea- 
son.*^ No  person  except  a  citizen  of  the  United  States  can  be 
guilty  of  treason  against  the  United  States.^^ 

There  are  in  the  United  States  two  different  allegiances.  A 
citizen  of  the  United  States  owes  allegiance  both  to  the  United 
States  and  to  the  particular  State  of  which  he  is  a  citizen,  and 
may  be  guilty  of  treason  against  either  the  United  States  or  the 
individual  State.^^ 

§  233.  Evidence  for  conviction  of  treason. — No  person 
can  be  convicted  of  the  crime  of  treason  in  the  United  States 
except  upon  the  testimony  of  two  witnesses  to  the  same  overt 
act  or  upon  confession  in  oj)en  court. ^^  This  differs  from  the 
English  law  on  this  point, .in  that  while  the  English  law  also 
requires  two  witnesses,  they  need  not  be  to  tlie  same  overt  act. 
Tlie  treasonable  intent  may  Ix)  proved  by  one  witness,  or  even 
by  circumstantial  evidence.'^^  A  confession  made  out  of  court 
is  not  sufficient  to  convict  o-xan  althougli  proved  by  two  wit- 
nesses.^^ 

A  further  guarantee  of  personal  liberty  is  contained  in  the 
provision  that  conviction  for  treason  shall  not  work  corruption 
of  blood,  nor  forfeiture  except  for  tlie  life  of  the  party  at- 
tainted. 

If  property  is  forfeited  for  the  life  of  the  traitor,  his  heirs 
take  at  his  death  by  descent  and  not  hy  grant  or  gift  from  the 
Government. 

§  234.  Religious  freedom. — ''Congress  shall  make  no  law 
respecting  an  establishment  of  religion,  or  j)rohibiting  the  free 
exercise  thereof,  or  abridging  the  freiMlom  of  speecli ;  or  of  the 

^  United   States  v.   Ilanaway,   2  ^''  Houston    v.    Moore,    5    Wlioat- 

Wallace,  Jr.   (C.  C.)   139,  26  Fed.  on,  1. 

Cases,  No.  15,  299.  -^^  United    Stat^^s    v.    Mitchell,    2 

••Law    of    Treason,    5    Blatchf.  i:)allas.  (\  i\   348,   26   Fed.   Cases, 

549,  30  Fed.  Cases,  No.  18,  271.  Xo.  15,  288. 

"United    States    v.    Villato,    2 

Dallas,   370;   but   see  contra.   Car-  "  ^Jnited  States  v.  Fries,  3  Dal- 

lisle  V.  United  States,  16  Wallace,  '•'^^'  ''^''^  ^  ^'^"^-  ^''^^^'  ^''  1-^' 

147.  "  Id. 
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press;  or  the  right  of  the  people^  peaceably  to  assemble^  and  to 
petition  the  Government  for  a  redress  of  grievances/'*^ 

By  this  amendment  no  state  religion  can  be  established  in 
the  United  States,  and  no  preference  given  to  one  religion  over 
another.  The  United  States  in  one  of  its  early  treaties  incor- 
porated the  statement  that  the  United  States  was  in  no  wise 
founded  upon  the  Christian  religion.**  Nevertheless,  the  United 
States  is  recognized  as  a  Christian  country,  and  various  Chris- 
tian ceremonies  are  held  in  connection  with  the  carrying  on  of* 
its  government ;  e.  g.,  the  opening  of  each  session  of  each  House 
of  Congress  by  prayer  by  a  Christian  chaplain.** 

The  term  "religion"  has  reference  to  one's  view  of  his  rela- 
tions to  the  Creator,  and  to  the  obligations  they  impose  of 
reverence  for  His  being  and  character,  and  of  obedience  to  His 
will. 

"The  First  Amendment  to  the  Constitution,  in  declaring  that 
Congress  shall  make  no  law  respecting  the  establishment  of 
religion  or  forbidding  the  free  exercise  thereof,'  was  intended  to 
allow  every  one  under  the  jurisdiction  of  the  United  States  to 
entertain  such  notions  respecting  his  relation  to  his  Maker  and 
the  duties  they  impose,  as  may  be  approved  by  his  judgment 
and  conscience,  and  to  exhibit  his  sentiments  in  such  form  of 
worship  as  he  may  think  proper,  not  injurious  to  the  equal 
rights  of  others,  and  to  prohibit  legislation  for  the  support  of 
any  religious  tenets,  or  the  modes  of  worship  of  any  sect.  It 
was  never  intended  or  supposed  that  the  amendment  could  be 
invoked  as  a  protection  against  legislation  for  the  punishment 
of  acts  inimical  to  the  peace,  good  order  and  morals  of  society. 
However  free  the  exercise  of  religion  may  be,  it  must  be  sub- 
ordinate to  the  criminal  laws  of  the  land  passed  with  reference 
to  actions  regarded  by  general  consent  as  properly  the  subjects 
of  criminal  legislation.     Crime  is  not  the  less  odious  because 

**  United     States     Constitution,  held  that  in  a  qualified  sense  Chris- 
Amendment  I.  tianity   was   part   of  the   law   of 
**  Treaty  with  Morocco,  1787.  Pennsylvania.    This  is  true  of  each 
**  In   Yidal   v.   Qirard  's   Ezecu-  State  in  the  United  States,  but  not 
tors,  2  Howard,  127,  198,  it  was  of  the  United  States  itself. 
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sanctioned  by  what  any  particular  sect  may  designate  as 
religion."*** 

This  amendment  does  not  prohibit  legislation  against 
polygamy .••  Neither  does  it  prohibit  laws  against  blasphemy;*^ 
but  the  laws  of  blasphemy  must  not  be  so  administered  as  to 
prevent  freedom  of  discussion  and  argument,  decently  conducted 
on  fundamental  points  of  religion.  The  law  knows  no  heresy, 
and  will  not  decide  theological  disputes,  or  questions  of  ecclesi- 
astical government  except  as  they  involve  property  rights.*' 
Congress  may  appropriate  money  for  the  aid  of  a  hospital,  even 
if  such  hospital  is  under  the  control  of  a  religious  order.*" 

§  235.  Freedom  of  speech. — No  general  grant  of  freedom 
of  speech  is  to  be  found  in  English  legal  history,  either  in  the 
Magna  Charta,  the  Petition  of  Eights,  or  Bill  of  Rights.  Such 
a  privilege  is  however  necessary  under  a  free  government,  and 
a  provision  granting  it  was  inserted  in  the  first  amendment  to 
the  United  States  Constitution.  Any  misuse  of  this  privilege, 
however,  such  as  the  use  of  blasphemous,  indecent  or  slanderous 
words,  will  not  be  protected  by  this  amendment.  This  provision 
is  for  the  protection  of  American  citizens,  it  does  not  prohibit 
the  exclusion  of  alien  anarchists  from  the  country.^*  Nor  is  an 
act  of  Congress  prohibiting  solicitations  for  political  campaign 
purposes  in  public  buildings,  unconstitutional  under  this  sec- 
tion." 

§236.  Freedom  of  the  press.— Of  all  the  civil  rights 
mentioned  in  the  Bill  of  Rights  in  the  United  States  Constitu- 
tion the  freedom  of  the  press  was  the  last  to  be  secured  by  the 
Anglo-Saxon  race.  Until  nearly  the  close  of  the  seventeenth  cen- 
tury the  idea  of  a  free  press  seems  to  have  been  almost  unheard' 
of;  it  did  not  form  one  of  the  grounds  of  controversy  between 
the  Stuarts  and  the  people  of  England;  it  was  not  mentioned 
in  either  the  Petition  of  Rights  in  1628  or  the  Bill  of  Rights 

"  Davia  v.  Beaaon,  133  U.  S.  333.  679,  729. 

"Beynolds  v.  United  States,  98  ••Bradfield  v.  Roberts,  175  U.  S. 

U.  S.  145;   Davis  v.  Beason,  133  295. 

U.  8.  333.  ~  United  States  v.  Williams,  194 

•'Vidal  V.  Girard's  Executors,  2  U.  S.  292. 

Howard,  127.  "United   States   v.    Newton,  20 

"Watson  V.  Jones,  13  Wallace,  D.  C.  227. 
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in  1689.  The  Long  Parliament,  in  spite  of  its  reform  in  other 
directions,  continued  the  censorship  of  the  press.  "These  pro- 
ceedings called  forth  the  'Areopagitia'  of  Milton,  in  which  he 
branded  the  suppression  of  truth  by  the  licenser  as  the  slaying 
of  an  ^immortality  rather  than  a  life,'  maintained  that  *she  needs 
no  politics,  no  stratagems,  no  licensings  to  make  her  victorious,' 
and  nobly  but  ineffectually  pleaded  for  the  liberty  to  know,  to 
utter,  and  to  argue  freely  according  to  conscience,  above  all 
other  liberties.'"" 

After  the  restoration  of  the  Stuarts  the  freedom  of  the  press 
was  restricted  by  a  series  of  "Licensing  Acts,"  the  last  of  which 
expired  in  1693.  An  attempt  to  renew  it  in  1695  failed.  "It  is 
a  noteworthy  fact  that  a  striking  example  of  the  predominance 
of  the  practical,  as  contrasted  with  the  theorizing  spirit  in 
English  politics,  that  this  emancipation  of  the  press,  which 
Macauley  did  not  hesitate  to  declare,  has  done  for  liberty  and 
for  civilization  more  than  the  Great  Charter  or  the  Bill  of 
Rights,  attracted  scarcely  any  attention  at  the  time  and  was 
justified  by  the  Commons  in  conference  with  the  Lords,  without 
any  reference  to  the  great  principle  involved,  and  solely  on 
questions  of  detail  concerning  the  abuses  and  inconvenience  in- 
cidental to  the  censorship.""  Since  1693  the  press  of  England 
has  been  theoretically  free,  but  was,  for  a  considerable  period 
thereafter,  subject  to  Government  control  in  various  indirect 
ways. 

In  the  United  States  Constitution  the  right  of  freedom  of  the 
press  is  given  in  the  most  absolute  and  unqualified  manner. 
This  freedom  is,  however,  subject  to  the  provisions  of  the  law 
against  the  publication  of  indecent  or  libelous  matter.^*  Free- 
dom of  the  press  includes  the  right  of  freedom  of  transmission 
through  the  mails.'*  This,  too,  is  subject  to  certain  necessary 
restrictions,  such  as  those  against  fraudulent  or  obscene  mat- 
ter.^® Congress  may  also  prohibit  the  mailing  of  newspapers 
containing  advertisements  of  lotteries.^^ 

"  Taswell  -  Langmead  's    English  8.  281. 

Constitutional  History,  p.  794.  "  In  re  Jackson,  96  U.  8.  727. 

"  Id.,  p.  796.  "  Harmon  v.  United  8tate8,  50 

'♦Robertson  v.  Baldwin,  165  U.  Fed.  Bep.  921. 
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§237.  Eight  of  assembly.— **  The  right  of  the  people 
peaceably  to  assemble  for  the  purpose  of  petitioning  Congress 
for  a  redress  of  grievances,  or  for  anything  else  connected  with 
the  powers  or  the  duties  of  the  National  Government,  is  an  at- 
tribute of  national  citizenship,  and,  as  such,  under  the  pro- 
tection of,  and  guaranteed  by  the  United  States.  The  very 
idea  of  government,  republican  in  form,  implies  a  right  on  the 
part  of  its  citizens  to  meet  peaceably  for  consultation  in  respect 
to  public  affairs  and  to  petition  for  a  redress  of  grievances.^'^* 

No  attempt  has  ever  been  made  to  restrict  the  right  of  peti- 
tion in  this  country  except  during  the  controversy  over  slavery, 
when  several  efforts  were  made  to  prevent  petitions  on  the  ques- 
tion of  slavery  being  considered  by  Congress.^* 

§238.  Bearing  arms.— ''A  well-regulated  militia  being 
necessary  to  the  security  of  a  free  State,  the  right  of  the  people 
to  keep  and  bear  arms  shall  not  be  infringed.*'®^ 

Citizens  of  the  United  States,  however,  have  no  right  to  as- 
sociate together  to  drill  or  parade  with  arms,  independent  of 
any  act  of  Congress  or  of  a  State  Legislature  authorizing  them 
so  to  do.*^  This  amendment  gives  the  citizens  of  the  United 
States  a  much  more  complete  right  in  this  respect  than  had 
ever  been  secured  by  the  citizens  of  England,  as  will  be  seen  by 
comparing  this  amendment  with  the  seventh  section  of  the  Eng- 
lish Bill  of  Rights.  (1689) :  "That  the  subjects  that  are 
Protestants  may  have  arms  for  their  defense  suitable  for  their 
conditions,  and  as  allowed  by  law.*'  Blackstone  says  that  this 
right  of  the  subject  to  carry  arms  proper  for  his  defense  "is  a 
public  allowance  under  due  restrictions  of  the  natural  right  of 

"  Ex   parte   Bapier,    143    U.   8.  any  extent  whatever  to  the  subject 

110,  132.  of    slavery,    or    the    abolition    of 

"United  States  v.  Cruickshank,  slavery,  shall,  without  being  either 

92  U.  8.  542,  552.  printed  or  referred,  be  laid  upon 

^E.  g.,  Besolution  of  Henry  L.  the  table,  and  that  no  further  ac- 

Pinckney,   of  South   Carolina,  in-  tion  whatever  shall  be  had  there- 

troduced  in  the  House  of  Bepre-  on.'' 

sentatives  on  May  26,  1836 :    "  Be-  ••  United      States      Constitution, 

solved,  That  all  petitions,  memo-  Amendment  II. 

rials,   resolutions,    propositions   or  "^Presser  v.  People  of  Illinois, 

papers  relating  in  any  way,  or  to  116  U.  S.  252. 
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resistance  and  self-preservation,  when  the  sanction  of  society 
and  laws  are  found  insufficient  to  restrain  the  violence  of  ap- 
prehension/'' 

This  right  to  bear  arms  is  not  infringed  by  a  law  prohibiting 
the  carrying  ol  concealed  weapons.^- 

§  239.  The  quartering  of  soldiers. — *'No  soldier  shall,  in 
time  of  peace,  be  quartered  in  any  house  without  the  consent 
of  the  owner,  nor  in  time  of  war,  but  in  a  manner  to  be  pre- 
scribed by  law."'^''  Tlie  forerunner  of  this  amendment  may  be 
found  in  tlie  Petition  of  Rights  (1728).  Among  the  grievances 
tliore  complained  of  it  is  set  forth :  ''And,  whereas,  of  late  great 
companies  of  soldiers  and  mariners  have  been  dispersed  into 
divers  countries  of  tlie  roalme,  and  the  inhabitants  against  their 
will  have  boon  compelled  to  receive  them  into  their  houses  and 
there  to  sull'er  them  to  sojourne  against  the  lawes  and  customes 
of  this  realmc,  and  to  the  great  grievance  and  vexacion  of  the 
peo})le."  And  among  the  remedies  prayed  for  was  "that  your 
^lajcslie  would  l)e  pleased  to  remove  the  said  souldiers  and 
marriiier?,  and  thai  your  people  may  not  be  soe  burthened  in 
tyme  to  come.'' 

This  quartering  of  soldiers  was  also  one  of  the  evils  protested 
against  in  the  Declaration  of  Tmlependence.  "For  quartering 
large  bodies  of  armed  1  roups  among  us.''^* 

§  240.  Search  Warrants. — ' '  The  right  of  people  to  be  se- 
<'ure  in  their  persons,  houses,  papers  and  effects  against  un- 
reasonable searches  and  seizures  shall  not  be  violated,  and 
no  warrant  shall  issue,  but  on  probable  cause,  supported  by 
oath  and  afiirmation,  and  particularly  describing  the  place 
to  be  searched  and  the  persons  or  things  to  be  seized.*'®^ 

'J'liis  provision  was  mainly  directed  against  what  was  known 
in  English  law  as  general  warrants,  i.  e.,  warrants  authorizing 
the  searching  of  all  suspected  ] daces  and  the  arrest  of  all  sus- 
l)ected  persons.  This  class  of  warrants  had  been  declared  illegal 
in  England  in  the  ea-e  of  ^lonoy  v.  Leach®^  a  half  century  prior 

"-Robertson   v.   Baldwin,   1G5   U.       lOtli  paragraph. 

S.  281. 

«T-  '*.   1  o.  1         /'       *i   *•  ^'United      States      Constitution, 

^Hinted  Statos      Constitution, 

.  1         .  TTT  Amendment  I\. 

Amendment  III. 

"'Declaration    of    rnde})endence,  *' 3  Burr,  1742. 
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to  the  adoption  of  the  United  States  Constitution;  and  this 
amendment  was  an  affirmation  of  common  law  principles.®^  The 
United  States  Supreme  Court  thus  refers  to  the  protection  fur- 
nished by  this  amendment : 

"The  genius  of  our  liberties  holds  in  abhorrence  all  the  irregu- 
lar inroads  upon  the  dwelling  houses  and  persons  of  the  citizen, 
and  with  a  wise  jealousy  regards  them  as  sacred,  except  when 
assailed  in  the  established  and  allowed  forms  of  municipal  law.''*^* 

All  the  facts  necessary  to  be  proved  to  constitute  probable 
cause  must  be  substantiated  by  oath  or  affirmation.®^  The  ques- 
tion as  to  whether  a  seizure  or  searcli  is  unreasonable  is  a  judicial 
and  not  a  legislative  one.°°  This  guarantee  extends  to  sealed 
packages  in  the  United  States  mail  and  they  can  only  be  seized 
and  opened  under  a  warrant  regularly  issued. ^^ 

This  amendment  applies  to  criminal  cases  only."-  It  has  no 
application  to  process  for  the  recovery  of  debts  where  no  search 
warrant  is  used,^''  nor  to  searches  and  seizures  to  aid  in  the  col- 
lection of  revenue."*  Persons  cannot  be  compelled  to  produce 
books  to  be  used  against  them  in  criminal  proceedings  or  in  ?uits 
for  the  recovery  of  penalties."'' 

§  241.  Rights  of  persons  accused  of  crime. — *'No  person 
shall  be  held  to  answer  for  a  capital  or  otlierwise  infamous  crime 
unless  on  a  presentment  or  indictment  of  a  grand  jury,  except 
in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia 
when  in  actual  service  in  time  of  war  or  public  danger ;  nor  shall 
any  person  be  subject  for  the  same  ofTense  to  be  twice  put  into 

"  United   States   v.    Throe    Tons  605,  23  Fed.  Cases,  No.  13,  548. 

of   Coal,    6    Bissell,    379,    28    Fed.  "Ex   parte   Burford,    3   Cranch, 

Cases,  No.  16,  515.  448;   Murray  v.  Uoboken  L.  &  I. 

« Luther  v.   Borden,   7   Howard,  ^o.,  18  Howard,  272. 

I   QQ^  "^  Ex  parte  Meador,  1  Abb.   (U. 

'm^  i.     o      *      •*    ^   ttm      *        S.),   217  Fed.  Cases,  No.  9,   375; 

"Ex  parte  Swat  wait,  4  Wheat-       ^^'  ,  ^  '         ,,,,./ 

Stanwood    v.    Green,    2    Abb.    (U. 

S.),  184,  Fed.  Cases,  No.  13,  301; 

United  States  v.  Distillery,  6  Bis- 
99;  16  Fed.  Cases,  No.  9,  252.  ^^j^^   ^^,3^   ^^^    ^^^^^^   ^.J    ^4^^^. 

"  In  re  Jackson,  96  U.  S.  727.  Ex    parte    Strouse,    1    Sawry,   605, 

«Ex  parte  Meador,  1  Abb.   (U.  "'Boyd  v.  United  States,  116  U. 

S.)   317;   In  re  Strouse,   1   Sawry,       S.  634. 


on,  75. 

*  Mason    v.    Rollins,    2    Bissell, 
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jeopardy  of  life  and  limb;  nor  shall  be  compelled  in  any 
criminal  case  to  be  witness  against  himself,  nor  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use  without  just  com- 
pensation.^^ 

"In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him ;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the 
assistance  of  counsel  in  liis  defense.'-^^ 

The  princi|)les  contained  in  the  fifth  amendment  together  with 
those  contained  in  the  sixth  date  back  to  Magna  Charta,  where 
they  may  l)o  found  in  their  rudimentary  state  in  the  thirty-ninth 
and  fortietli  sections  of  that  instrument  as  follows: 

39.  "Xo  free  man  sliall  Ix;  taken  or  imprisoned,  or  disseised, 
or  outlawed,  or  exiled,  or  any  ways  destroyed;  nor  will  we  go 
upon  luni,  nor  will  we  send  unto  him,  imless  by  the  lawful  judg- 
ment of  his  peers,  or  by  the  laws  of  the  land." 

10.  "To  none  will  we  soil,  to  none  will  we  deny,  or  delay, 
riirlit  or  justice.'' 

Tlie  protection  under  the  fifth  and  sixth  amendments  do  not 
apply  to  persons  in  the  army  or  navy  of  the  United  States. 
Kvcry  one  connected  with  either  the  military  or  naval  branches 
of  the  piil)lie  servieo  is  amenable  to  the  jurisdiction  which  Con- 
^T(^<s  has  created  for  their  government,  and  while  thus  serving 
si)rrend<'rs  his  riirht  to  be  tried  by  the  civil  courts.®® 

g  242.  Indictment. — Tlie  necessity  for  commencing  a  pros- 
ecution by  ''presentment  or  indictment  of  a  grand  jury"  only 
applies  to  wjiat  are  known  as  infamous  cases.**^  Any  crime  which 
is  punished  })y  ini])risonment,  at  hard  labor,  for  life,  or  for  a 
term  of  years,  is  an  infamous  one.^'"^    A  declaration  by  Congress 

»"TJnit('(l  States  ConstitiitioTi,  ""Ex  parte  Milligan,  2. 

Anienflmcnt  V.  •"  Ex  parte  Bain,  121  XT.  S.  1. 

•^United  States  Constitution,  """Ex   parte   Wilson,   114   U.    S. 

Amendment  VI.  417;    United  States  v.   Petit,   114 
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that  a  crime  is,  or  is  not,  infamous  has  no  effect. ^^^  Misde- 
meanors are  ordinarily  not  included  within  tlie  term.^^-  Prose- 
cutions for  all  crimes  not  infamous  may  be  begun  by  criminal 
information.^^^ 

The  protection  of  this  provision  of  the  Constitution  applies  to 
resident  aliens  as  well  as  to  citizens.^^*  It  does  not  extend,  how- 
ever, to  questions  relative  to  the  extradition  of  those  accused  of 
a  crime  in  a  foreign  country,^^'  nor  does  it  extend  to  proceedings 
for  the  expulsion  or  deportation  of  aliens  who  have  come  to  the 
United  States  in  violation  of  law.^^°  This  provision  does  not 
apply  to  consular  criminal  courts  created  by  the  United  States 
government  ;^®^  nor  to  the  courts  of  tlie  colonies  ;^''^  nor  to  the 
Indian  tribal  courts.^^° 

Where  this  constitutional  right  belongs  to  an  accused  party 
he  cannot  waive  it  so  as  to  give  the  court  jurisdiction.^^^ 

The  fifth  amendment  in  no  way  limits  tlie  extent  of  the  juris- 
diction of  courts-martial.^^^ 

§  243.  Double  jeopardy. — The  provision,  "Nor  shall  any 
person  be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy 
of  life  or  limb,''  applies  to  misdemeanors  as  well  as  to  treason 
and  felonies.^ ^2  The  prohibition  is  not  against  double  punish- 
ment, but  against  double  jeopardy,  and  a  person  has  been  equally 
in  jeopardy  at  the  first  trial  whether  it  resulted  in  conviction  or 

U.    S.   429;    Parkinson    v.    United  '^United    States    v.    Wong    Lep 

States,  121  U.  S.  281.  Ken,  57  Fed.  Rep.  207. 

'"  Ex   parte   Wilson,    114   V.   S.  '''  In  re  Rose,  44  Fed.  Rep.  185, 

426.  affirmed  140  TJ.  S.  459. 

'•^^ United     States    v.     Ebert,     1  ""Hawaii    v.    Mankichi,    190    U. 

Cent.  L.  J.  205;    Fed.   Cases,   No.  g.  2II.     For  a  discussion  of  this 

15'019.  (,.,j,e  see  Chapter  XIV. 

-United    States   v.    Shepard,    1  .«.  Talton    v.    Mayes,    163   U.    S, 

Abbott,     431;     United     States    v.  gg^ 
Maxwell,   3  Dill,   275,  Fed.  Cases, 

No.  15,  750.                                         '  "0  Kx   parte    MeChisky,   40   Fed. 

^•*Wong  Wing  v.  United  States,  ^^P'  ^^• 

163  U.  S.  228.  "*  Riimkle   v.   United  States,    19 

'""Extradition    under    Treaty    of  ^'*-  ^1.  411. 

Washing,    4    Opinions    Atty.    Gen.  "-Berkowitz    v.    United    States, 

213.  93  Fed.  Rep.  452. 
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acquittal.^ ^^  A  person  has  been  in  jeopardy  if  a  jury  has  been 
sworn  to  try  him  under  a  valid  indictment,^^*  or  if  there  has  been 
an  acquittal  on  the  merits  of  the  case  under  an  invalid  indict- 
ment.^^* Where  a  judgment  of  conviction  against  the  accused 
is  set  aside,  he  is  not  held  to  have  been  in  jeopardy.^^® 

A  judgment  either  of  conviction  or  acquittal  in  a  State  court 
will  not  be  a  bar  to  proceedings  in  the  Federal  courts,  where  the 
crime  is  such  that  both  State  and  Federal  courts  have  jurisdic- 
tion.^^^  Xor  wliere  a  party  is  subject  both  to  civil  and  military 
law,  will  a  judgment  in  either  court  be  a  bar  to  proceedings  in 
the  other.^^*  The  punishment,  by  expulsion  or  otherwise,  by  a 
legislative  body  of  one  of  its  members  has  no  effect  on  criminal 
proceedings.^^^ 

A  former  conviction  or  acquittal  must  be  pleaded.^^^  The 
former  trial  to  he  a  defense,  must  have  been  for  the  same  identi- 
cal offense;^-'  the  criterion  of  the  identity  of  crimes  is  whether 
the  facts  charged  in  one  indictment  would  have  been  sufficient 
to  justify  a  conviction  and  judgment  upon  the  other,  by  the 
court  in  which  the  trial  first  was  had.^-- 

It  is  well  settled  that  under  the  common  law  the  prosecution 
lias  no  right  of  appeal  in  criminal  cases,^-^  and  such  an  appeal 
(onstiluled  double  jeopardy.^-* 

President  Eoosevelt,  in  a  message  to  Congress  at  its  last  ses- 
sion, urged  upon  that  body  the  need  of  altering  the  present  law, 
and  of  rr)nferring  upon  the  United  States  the  right  of  appeal  in 

•"United  states  v.  Ball,  163  U.       ]5,  398. 

^-  ^^2.  1=0  United    States    v.  Wilson,    7 

"^  Kopiipr  V.  United  States,   19(i  peters    159. 

T'    S    InO    U>S 

n  ;t    ;   ,  c,\  n  „    „.o  ,.  "'United    states    v.  Cashiel,    1 

"-Unitpfj  States  v.  Ball,  IbS  I.  t.      ,         -,„    „,   -r,  j  ^  „ 

„    ^^,  '  Hughes,  o52,   25  Fed.  Cases,  No. 

^-  *"'-•  14,  744. 

"■'Id.      See    also    Robertson    v. 

Baldwin,  16.3  U.  S.  281.  ^^^  United   States  v.   Houston,  4 

-  United  States  v.  Barnhart,  22  ^J^^^l!  ^^'  ^'^^  ^61,  26  Fed.  Cases, 

Fed.  Rep.  290.  ''^^°-  ^^'  ^^^■ 

"•^  United    States    v.    Clark,    3.  ''^United  States  v.  Sanges,   144 

Fed.   Rep.  715.  ^^'  S-   310. 

'"'United    States   v.    Houston,    4  '=' Kepner  v.  United  States,  195 

Cranch  (C.  C),  26  Fed.  Cases,  No.  U.  S.  100.    See  Chapter  XIII. 
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criminal  cases  on  questions  of  law.  In  answer  to  this  advice 
the  House  of  Representatives  passed  a  bill  allowing  the  United 
States  "the  same  right  of  review  by  writ  of  error  that  is  given 
to  the  defendant,  including  the  right  to  a  bill  of  exceptions: 
provided  that  ♦  ♦  ♦  a  verdict  in  favor  of  the  defendant  shall 
not  be  set  aside/'"^    This  bill  did  not  reach  a  vote  in  the  Senate. 

§  244.  Incriminating  evidence.— r-No  person  can  be  com- 
pelled in  a  criminal  case  to  furnish  evidence  against  himself. 
This  constitutional  guarantee,  like  the  preceding  one,  is  merely 
the  reaffirmation  of  a  well-established  common  law  principle.^-'* 
A  broad  and  liberal  construction  must  be  given  this  right.^-^ 
In  Counselman  v.  Hitchcock  the  court  held  that  the  privilege 
extended  to  a  proceeding  before  a  grand  jury;  that  a  witness  is 
protected  by  the  constitutional  provision  from  being  compelled 
to  disclose  the  circumstances  of  his  offenses,  or  the  sources  from 
which,  or  the  means  by  which,  evidence  of  its  commission,  or  of 
his  connection  with  it,  may  be  obtained  or  made  effectual  for  his 
conviction ;  and  that  no  statute  which  leaves  the  party  or  witness 
subject  to  prosecution  after  he  answers  the  criminating  question 
put  to  him  can  have  the  effect  of  supplanting  the  privilege  con- 
ferred by  the  Constitution  of  the  United  States.  In  Brown  v. 
Walker*-®  the  court  said:  "The  clause  should  be  construed, 
as  it  was  doubtless  designed,  to  effect  a  practical  and  beneficent 
purpose,  not  necessarily  to  protect  witnesses  against  every  pos- 
sible detriment  which  miglit  happen  to  them  from  their  testi- 
mony, nor  to  unduly  impede,  hinder  or  obstruct  the  administra- 
tion of  criminal  justice." 

"It  is  the  province  of  the  court  to  judge  whether  any  direct 
answer  to  the  question  which  may  be  proposed  will  furnish  evi- 
dence against  the  witness.  If  such  answer  may  disclose  a  fact 
which  forms  a  necessary  and  essential  link  in  the  chain  of  testi- 
mony which  would  be  sufficient  to  convict  him  of  any  crime,  he 
is  not  bound  to  answer  it,  so  as  to  furnish  matter  for  that  con- 
viction.   In  such  a  case  the  witness  must  himself  ju(l;ze  what  his 

**See       Congressional       Record,  No.  16,  510. 
first  session  59th  Congress,  540S. 

"•United   States  v.   Three   Tons  ''' ^'*-  ^-  ^-  ''■*"• 

Coal,  6  Biss.   379,   28   Fed.   Cases,  '="161  U.  S.  601. 
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answer  will  be,  and  if  he  say,  on  oath,  that  he  cannot  answer 
without  accusing  himself,  he  cannot  be  compelled  to  answer/'*-* 

This  protection  is  not  limited  to  such  persons  as  are  them- 
selves on  trial  on  a  criminal  charge,  but  extends  to  all  persons 
who  may  be  summoned  as  witnesses  in  the  trial.  In  fact,  at  the 
time  of  the  adoption  of  the  fifth  amendment,  defendants  them- 
selves were  excluded  from  testifying.^^^  It  is  fatal  to  an  indict- 
ment that  the  defendant  was  called  to  testify  before  the  ^and 
jury  in  the  matter  without  being  informed  that  his  own  conduct 
was  under  investigation.^*'*^ 

Suits  for  penalties  and  forfeitures  under  criminal  charges  are 
witliin  the  scope  of  this  provision;^'-  but  proceedings  in  rem 
for  tlie  forfeiture  of  property  under  the  revenue  laws  are  not 
criminal  proceedings.^'^'' 

In  Brown  v.  Walker^-^*  the  Supreme  Court  held  the  following 
provision  of  the  Interstate  Commerce  Commission  Act  to  be 
Constitutional :  '^No  person  shall  be  excused  from  attending 
and  testifying  or  from  producing  books,  papers,  tariffs,  contracts, 
agreements  and  document?  before  the  Interstate  Commerce  Com- 
mission, or  in  o])edicuee  to  the  subpoena  of  the  commission,  on 
tlie  ground  or  for  the  reason  that  the  testimony  or  evidence, 
documentary  or  otlierw  ise,  rcjuired  of  him,  may  tend  to  criminate 
him  or  subject  him  to  a  penalty  or  forfeiture;  but  no  person  shall 
be  ])rosecuted  or  sul)jected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  Iransaction,  matter  or  tiling  concerning  which  he 
may  testify,  or  produce  evidence,  documentary  or  otherwise,  be- 
fore said  counnission,  or  in  obedience  to  its  subpoena,  or  the 
subpoena  of  either  of  them,  or  in  any  such  case  or  proceeding." 

If  a  person  has  given  testimony  in  a  case  he  must  submit  to 
pro] KM"  ci-o.-s-exaiui nation  on  tlu^  subjects^^^  on  which  he  has  tes- 
tifie*].     If  any  ])erson  waives  tliis  privilege  and  testifies  falsely 

"M'liief    .histice  Marsliall    in    1       S.  480. 
P>iirr's  Trial,  244.  '''' United   States  v.   Three  Tons 

^^"T^nitod  Stat.'s  v.  Kimball,  117  Coal.  6  Biss.  379,  28  Fed.  Cases, 
Vci\.  Rop.  1()0.  16,  515. 

»^'Unitrd  Stales  v.  Kd-erton,  SO  "*  161  U.  S.  593. 

Fod.  Pop.  374.  '''Ill   re   Walsh,    104   Fed.   Rep. 

'^'^Boyd  V.  TTnit.Ml  8ta<<\s,  ir,()  V,       51S. 
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he  is  liable  for  perjury.^^^  A  witness  may  be  compelled  to  testify 
to  matters  incriminating  him  if  prosecution  against  him  is 
barred  by  pardon  or  lapse  of  time  ;^^^  a  witness  may  also  be  com- 
pelled to  testify  to  facts  which  will  tend  to  degrade  him  in  the 
public  estimation.^^® 

§  245.  Due  process  of  law. — The  provision  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law,  is  also  a  reaffirmation  of  common  law  principles. ^^°  The 
germ  of  this  principle  is  found  in  the  thirty-ninth  chapter  of  the 
Magna  Charta,  which  provided  that:  '^Ko  free  man  shall  be 
taken,  or  imprisoned,  or  disseised,  or  outlawed,  or  exiled,  or  in 
any  wise  destroyed;  nor  shall  we  go  u[)on  him,  nor  send  upon 
him,  but  by  the  lawful  judgment  of  his  peers  or  by  the  law  of 
the  land."  The  expression,  ''due  process  of  law,''  is  to  be  found 
in  a  statute  of  the  next  century/"**^  which  enacted  that:  "No 
man,  of  what  state  or  condition  soever  he  be,  shall  be  put  out  of 
his  lands,  or  tenements,  nor  taken,  nor  imprisoned,  nor  indi- 
cated, nor  put  to  death  without  he  be  brought  in  to  answer  by 
due  process  of  law." 

"Due  process  of  law"  in  the  United  States  Constitution  is 
practically  equivalent  to  "the  law  of  the  land"  in  Magna  Charta. 
In  Murray  v.  Hol)okcn  Land  and  Improvement  Co.^^^  the  court 
said:  "The  words  'due  process  of  law'  were  undoubtedly  in- 
tended to  convey  the  same  meaning  as  the  words  M)y  the  law  of 
the  land,'  in  Magna  Charta.  Lord  Coke,  in  his  commentary  on 
those  words  (2  Inst.  50)  says  they  mean  due  ])rocess  of  law.  The 
constitutions  which  had  Ijeen  ad()i)tod  by  the  several  States  before 
the  formation  of  tlie  Federal  Constitution,  following  the  lan- 
guage of  the  Great  Charter  more  closely,  generally  contained  the 
words  'but  by  the  judgment  of  hi-^  peers,  or  the  law  of  the  land.' 
The  ordinance  of  Congress  of  July  13,  17S7,  for  the  government 
of  the  territorv  of  tlie  United  States  northwest  of  the  Ohio  river. 


'»  United  States  v.  IdcII,  81  Fed.  Rep.  314. 
Kep.  840.  1.3.  ^^j.^1^  Carolina  v.  Vandcrfoot, 

"'^  Robertson  v.  Baldwin,  1G5  U.  3.-)  Yq(\^  Hop.  1IS2. 
S.  281.  ^^^^   /      \^' /  '' 

'« Brown   v.   Walker,   161   U.   S.  ""  «tat.   28,   Edw.   Ill,  c.   3. 

605;  Mackel  v.  Rochester,  102  Fed.  "'  18  Howard,  272. 
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used  the  same  words.  The  Constitution  of  the  United  States,  as 
adopted,  contained  the  provision  that  the  trial  of  all  crimes, 
except  in  cases  of  impeachment,  shall  be  by  jury.'  When  the 
fifth  article  of  amendment  containing  the  words  now  in  ques- 
tion was  made,  the  trial  by  jury  in  criminal  cases  had  thus  al- 
ready been  provided  for.  By  the  sixth  and  seventh  articles  of 
amendment  further  special  provisions  were  separately  made  for 
that  mode  of  trial  in  civil  and  criminal  cases.  To  have  fol- 
lowed, as  in  the  Slate  constitutions  and  in  the  ordinance  of  1787, 
the  words  ofi  Magna  Charta,  and  declared  that  no  person  shall 
be  deprived  of  his  life,  liberty  or  property,  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land,  would  have  been  in  part 
superfluous  and  inappropriate.  To  have  taken  the  clause,  %w 
of  the  land,'  without  its  immediate  context,  might  possibly  have 
given  rise  to  doubts,  which  would  be  effectually  dispelled  by 
using  those  words  which  the  great  commentator  on  Magna 
Charta  Imd  declared  to  be  the  true  meaning  of  the  phrase,  ^aw 
of  the  land,'  in  that  instrument,  and  which  were  undoubtedly 
then  received  as  their  true  meaning.  *  *  *  We  must  examine 
the  Constitution  itself  to  see  whether  this  process  is  in  conflict 
with  any  of  its  provisions.  If  not  found  to  be  so,  we  must  look 
to  those  settled  usages  and  modes  of  proceeding  existing  in  the 
common  and  statute  law  of  Eughmd,  before  the  emigration  of 
our  ancestors,  and  which  are  shown  not  to  have  been  unsuited 
to  tlieir  civil  and  ])olitical  condition  by  having  been  acted  on  by 
tlieni  after  tlie  settlement  of  this  country.'' 

Tliere  is,  liowever,  one  great  ditference  between  the  extent  of 
tlie  ai)|)li("ation  of  this  guarantee  in  English  law  and  in  the  law 
of  our  country.  In  England  it  only  serves  as  a  protection  against 
the  e\(H  utive  dcjKirtnuMit,  in  the  United  States  it  is  a  restraint 
on  all  (1e])avtjnents  of  the  Federal  Government — executive,  legisla- 
tive and  juclieial.'*-'  The  ])rovisions  contained  in  the  fifth  amend- 
ment, however,  are  not  restrictions  on  the  States;'*^  a  similar 
worded  restrietion  was  ])lneed  upon  the  States  by  the  fourteenth 
aniendnient.'' ** 

"=Hovoy    V.    FJIiott,    K57    U.    S.  '^-^  8rc  Chapter  V. 

4n9;    McCilioo's   "Duo    Process   of  '"  8ee  Chapter  XIIL 

Law, ' '  }).   IH). 
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The  Supreme  Court  has  never  attempted  a  definition  of  "due 
process  of  law,"  or  an  enumeration  of  all  the  cases  where  protec- 
tion will  be  given  under  this  guarantee,  preferring  to  decide  each 
individual  case  as  it  comes  before  it.  "Apart  from  the  imminent 
risk  of  a  failure  to  give  any  definition  which  would  be  at  once 
perspicuous,  comprehensive  and  satisfactory,  there  is  wisdom,  we 
think,  in  the  ascertaining  of  the  intent  and  application  of  such 
an  important  phrase  in  the  Federal  Constitution,  by  the  gradual 
process  of  judicial  inclusion  and  exclusion,  as  the  cases  presented 
for  decision  shall  require,  with  the  reasoning  on  which  such 
decisions  mav  be  founded."^*^ 

In  general  a  liberal  interpretation  is  given  to  the  extent  of 
the  protection  contained  in  this  guarantee.  '^By  the  term  'life' 
something  more  is  meant  than  mere  animal  existence.  The  in- 
hibition against  its  deprivation  extends  to  all  those  links  and 
faculties  by  which  life  is  enjoyed.  The  provision  equally  pro- 
hibits the  mutilation  of  the  body  by  the  amputation  of  an  arm  or 
legy  or  the  putting  out  of  an  eye,  or  the  destruction  of  any  otlier 
organ  of  the  body  through  whidi  the  soul  communicates  with  the 
outer  world."^^^  "Liberty  *  *  *  means  not  only  the  right  of 
the  citizen  to  be  free  from  the  mere  physical  restraint  of  his  per- 
son, as  by  incarceration,  but  the  term  is  deemed  to  embrace  the 
right  of  the  citizen  to  be  free  in  the  enjoyment  of  all  his  facul- 
ties; to  be  free  to  use  them  in  all  lawful  ways;  to  live  and  work 
where  he  will;  to  earn  his  livelihood  by  any  lawful  calling;  to 
pursue  any  livelihood  or  avocation;  and  for  that  purpose  to  enter 
into  all  contracts  which  may  be  pro])er,  necessary  and  essential 
to  his  carrying  out  of  a  successful  conclusion  the  purposes  above 
mentioned."^*'  "Property  is  everything  which  has  an  exchange- 
able value,  and  the  right  of  property  includes  the  power  to  dis- 
pose of  it  according  to  the  will  of  the  owner.    Lal)or  is  j)ro[)erty, 

**•  Davidson  v.  New  Orleans,  9G  senting  opinion  of  Justit-e  Field, 
U.  S.  97.  See  also  Ilolden  v.  but  is  nevertheless  a  fair  state- 
Hardy,  169  U.  S.  306;  Orient  Ins.  ment  of  the  meaning  of  this  word 
Co.  V.  Daggs,  172  U.  S.  563.  in   this   place. 

'♦•Munn  V.  Illinois,  94  U.  S.  113.  ^'' Allgeyer  v.  Louisiana,   165   U. 

This  citation  is  found   in  the  dis-  S.  578. 
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and  as  such  merits  protection.  The  right  to  make  it  available  is 
next  in  importance  to  the  rights  of  life  and  liberty/'^** 

Trial  by  jury  is  not  necessarily  essential  to  "due  process  of 
law/'^*^  and  the  following  acts  have  been  decided  not  to  be  an 
impairment  of  this  right:  deportation  of  an  alien  illegally  in 
this  country  ;^^^  the  imprisonment  of  such  alien  at  hard  labor 
pending  expulsion  ;^'^  distraint  for  payment  of  taxes  ^^'^  depriv- 
ing a  party  by  tlic  order  of  the  Postmaster-General  of  the  right 
of  using  the  postal  service  ;^''^  discliarging  surplus  naval  cadets  ;^^* 
and  llie  destruction  of  illegally  acquired  property. ^''^ 

The  police  ])o\vcr  of  the  United  States,  and  its  rights  of  taxa- 
tion and  oL*  eminent  domain,  is  superior  to  any  rights  which  a 
citizen  can  have  under  tliis  guarantee.  As  to  taxation  Chief  Jus- 
tice ^larsliall  declared  :^^^  ^'The  power  of  taxing  the  people  and 
their  ])roj)erty  is  essential  to  the  very  existence  of  government, 
and  may  be  le.uilimately  exercised  on  the  objects  to  which  it  is 
applicable  to  the  utmost  extent  to  which  the  Government  may 
choose  to  caiTv  it.  The  only  senirity  against  the  abuse  of  this 
power  is  found  in  the  structure  of  the  Government  itself." 

i^  24().  The  taking  of  private  property,  and  the  right  of 
eminent  domain. — The  provision  that  private  property  shall 
not  be  taken  for  public  u>e  witlioiit  just  compensation  does  not 
]>revem  tbe  ruiled  States  (Jovenniieiit  from  taking  property  by 
tbr  r\ii\\\  of  eniiiieul  domain,  subject  to  ivimbursement  of  the 
owiiei-  of  tlie  j)roperty.  TIk'  ]i,i:bt  of  eminent  domain  is  an  inci- 
<leiit  of  so\('iHMu]ily.  '^'J'Ik^  power  to  take  private  property  for 
public  uses,  LnMUj'ally  tenne<l  the  ridit  of  eminent  domain,  be- 
louiis  to  every  iii(]ei)eu<lent  ao\ernnuvnt.  It  is  an  incident  of 
soverei.uiit}'.  and,  as  said  in  iJooiu  v.  Patterson,  98  U.  S.  106,  re- 
♦  inires  no  eon-litiit ional  rceoLjnii ion.    The  provision  found  in  tlie 

"^Justice    Swayno    in    Slau-hter  U.  S.  593. 

IFou'^'  eases,  M\  Wallaee,  'M\.  '■*  Public      Clearing      House     v. 

"'•VKx  parte  Wall,  in?   IT.  S.  iM;.".,  Tayiio,  194  U.  S.  508. 

L'S9.  '''MTarmon  v.   Uniteu  States,   23 

^■"  Ciiitr,]     Statr.     V.     Williams,  Ct.  CI.  406. 

]94   T'.  S.  lilMi.  ^'"^  North  Carolina  V.  Vanderforil, 

'•'MVnH;r  ^vin-  V.  riiitr-l  Stat.'<,  35  Fed.  Eep.  282. 

MV.)  V.  S.  235.  ''"^  :McCulIoch     v.     Maryland,     4 

'•'^Springer  v.  United  States,  102  Wlieatou,  31G. 
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fifth  amendment  to  the  Federal  Constitution,  and  in  the  Consti- 
tutions of  the  several  States,  for  just  compensation  for  the  prop- 
erty taken  is  merely  a  limitation  upon  the  use  of  the  power.  It 
is  no  part  of  the  power  itself,  but  a  condition  upon  which  the 
power  may  be  exercised.  *  *  *  The  proceeding  for  the  ascer- 
tainment of  the  value  of  the  property  and  consequent  compensa- 
tion to  be  made  is  merely  an  inquisition  to  establish  a  particular 
fact  SiS  a  preliminary  to  the  actual  taking,  and  it  may  be  prose- 
cuted before  commissioners  or  special  boards  of  the  courts,  witli 
or  without  the  intervention  of  a  jury,  as  the  legislative  power 
may  designate.  All  that  is  required  is  that  it  shall  be  conducted 
in  some  fair  and  just  manner,  with  opportunity  to  the  owners  of 
the  property  to  present  evidence  as  to  its  value  and  to  be  heard 
thereon."^" 

No  State  can  interfere  with  the  United  States'  right  of  eminent 
domain.^^®  The  United  States  may  grant  to  a  corporation  of  a 
quasi-public  character,  as  a  railroad,  the  power  to  exercise  this 
right  of  eminent  domain. ^'''^  The  property  of  an  incorporated 
company  may  be  condemned  under  the  right  of  eminent  do- 
main.^*^^ 

The  United  States  Government  may  remove  bridges  over 
navigable  streams  without  paying  compensation.  Where  only  tlie 
use  of  property  is  impaired  by  the  exercise  of  tlie  right  of  eminent 
domain  there  is  no  claim  for  compensation,^'^^  nor  is  there  where 
the  use  of  property  is  suppressed  because  it  is  obnoxious  to  the 
public  health  or  morals,  but  if  the  projx^rty  is  actually  taken  l)y 
the  Government  under  such  circumstances  it  must  be  paid  for.^*^- 

Confiscation  of  property  of  public  enemies  is  not  affected  by 
tliis  clause. ^^^    Compensation  must  be  given  for  property  not  be- 

"' United    States    v.    Jones,    109  "'•' The  West  River  Bridge  Co.  v. 

U.    S.    513,    518,    519.      See    also  Dix,  6  Howard,  507. 
Boom  V.  Patterson,  98  U.  S.  10r>,  "^^Transportation     Co.     v.     Chi- 

and  Kohl  v.  United  States,  91  U.  ca^o,  99  U.  S.  63."). 

'imt/ii        tt   'i.   t   cji.  ^        ni    TT  "^  New   Orleans   Waterworks  Co. 

"'Kohl  V.  United  States,  91    U.  ^     _ 

Q    „^^  V.  St.  Tamany  Waterworks  Co.,  14 

'«»01cott  V.  Supervisors,  16  Wal-       ^'^'^'  ^^^•-  -^^^• 
lace,  639,  678;  Cherokee  Nation  v.  '"Page    v.     United     States,     11 

R.  R.  Co.,  135  U.  S.  641.  Wallace,  iHiS. 
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longing  to  enemies  taken  by  the  United  States  during  war 
time.^***  This  principle  of  compensation  under  right  of  eminent 
domain  is  a  common  law  principle. ^^'^  Compensation  under  this 
right  may  be  sued  for  in  the  Court  of  Claims.^^* 

§  247.  Trial  by  jury  in  criminal  cases. — The  right  of  a 
trial  by  jury  in  criminal  prosecutions  by  the  United  States  Gov- 
ernment is  twice  i)rovided  for  in  the  Constitution:  "The  trial 
of  all  crimes,  except  in  cai^es  of  impeachment,  shall  be  by  jury ; 
and  such  trial  shall  be  lield  in  the  State  where  the  said  crimes 
shall  have  been  committed;  but  when  not  committed  within  any 
State,  the  trial  shall  be  at  such  place  or  places  as  the  Congress 
may  by  law  have  directed. ''^"^  **In  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  of  a  speedy  and  public  trial,  by  an 
impartial  jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law."^'^**  If  there  is  any  conflict  in  these  provi- 
sions the  one  in  the  sixth  amendment,  being  the  later  in  point  of 
time,  must  prevail. ^"'^ 

The  right  to  a  trial  by  jury  extends  to  all  cases  which  are 
technically  criminal  ;^'''  the  right  is  co-extensive  with  the  exemp- 
tion from  trial  excoi)t  on  a  j)re>entment  or  indictment  by  a  grand 
jury.^'*  A  jnn'iron  accused  of  contempt  of  court  is  not  entitled 
to  a  trial  by  jury.^'-  The  recent  judicial  history  of  the  United 
States  has  shown  this  to  be  the  most  serious  omission  in  the 
i^Miarantoes  contained  in  the  i^ill  of  liights. 

in  Callan  v.  Wilson'*-'  it  was  lield  that  this  right  existed  in 
tlic  District  of  Cohunbia,  and  the  dieta  in  this  case  extended  the 
same  <lo(trine  to  the  case  of  the  Territories.  Up  to  the  begin- 
ning of  the  i)reseMt  century  it  was  almost  unanimously  considered 

'"*  United    StMtos    v.    Kusscll,    13  Amendment  VI. 

AVallace,  &2:\.     This  doc^s  not  refer  '"  8chiek   v.    United   States,    195 

to  ]jro])erty  taken  ironi  enemies.  V.  S.  68. 

""'Pumpelly     v.    (anal     Co.,     13  ''"United   States  v.   Zucker,   161 

Wallace,  100.  U,  S.  481. 

"'^('herokw  Nation  v.  H.   R.  Co.,  '"  Kx  parte  Milligan,  4  Wallace, 

13.-)   U.   S.  041.  123. 

"^'United      States      Const itiition.  ''-In    re    Debs,    158    U.    S.    564, 

Art.   III.,  Ser.   U.,  Clause  III.  o94. 

"M'nite<l      States      Constitution.  '"  127   U.  S.  640. 
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• 
that  the  wording  of  the  first  eight  amendments  made  them  lim- 
itations both  upon  the  power  which  Congress  possessed  over  the 
territory  of  the  United  States,  and  also  over  that  more  discre- 
tionary power  which  they  had  in  the  government  of  territory 
belonging  to  the  United  States.  In  1903,  however,  it  was  de- 
cided, in  Hawaii  v.  Mankichi,^"*  that  the  right  of  a  trial  by  jury, 
and  the  other  guarantees  of  the  Bill  of  Eights,  did  not  extend  to 
the  colonies  of  the  United  States.  This  right,  however,  was  se- 
cured to  Alaska  by  the  treaty  with  Russia,  which  ceded  this  ter- 
ritory."^ 

The  jury  referred  to  is  the  common  law  jury  of  twelve  mem- 
bers, and  a  unanimous  vote  is  lequired  for  a  verdict."^  Ques- 
tions of  law  in  criminal  trials  in  Federal  courts  are  for  the  judge 
to  decide.^" 

The  locality  in  whicli  a  crini'i  is  alleged  to  have  been  committed 
determines  the  place  of  trial,"**  but  the  provision  for  a  trial  in 
the  State  and  district  where  the  crime  was  committed  of  neces- 
sity cannot  apply  in  cases  of  crimes  committed  on  the  high 
seas."® 

"The  right  of  a  speedy  trial  is  necessarily  relative.  It  is  con- 
sistent with  delays  and  depends  upon  circumstances.  It  secures 
rights  to  a  defendant.  It  does  not  preclude  the  rights  of  public 
justice.  It  cannot  be  claimed  for  one  offense  and  prevent  arrest 
for  other  offenses,  and  removal  proceedings  are  but  process  for 
arrest — means  of  bringing  a  defendant  to  a  trial. '*^®'^ 

The  meaning  of  the  term  **an  impartial  jury'^  was  discussed 
by  the  court  in  Reynolds  v.  United  States.**^ 

"It  is  good  ground  for  a  challenge  tliat  a  juror  has  formed  an 
opinion  as  to  the  issue  to  be  tried.    The  courts  are  not  agreed  as 

"*  190  U.  S.  197.     For  a  discus-  Curtis,  23,  26  Fed.  Cases,  No.  15, 

sion     of     this     case     see     Chapter  815. 

XIV.  "''Beavers  v.   Henkel,   194  U.  S. 

"' Rassmussen   v.   United   Staters,  83. 

197  U.  S.  522.  ""United   States   v.   Dawson,   15 

'••Thompson  v.  Utah,  170  U.  S.  Howard,  4G7. 

349;    Maxwell   v.   Daw,   176   U.   S.  ^"*  Beavers    v.    Ilaubert,    198    U. 

586.  S.  86. 

•"United    States    v.     Morris,     1  "*' 98  U.  S.   145. 
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to  the  knowledge  upon  which  the  opinion  must  rest  in  order  to 
render  the  juror  incompetent,  or  wiiether  the  opinion  must  be 
accompanied  by  malice  or  ill-will ;  but  all  unite  in  holding  that  it 
must  be  founded  on  some  evidence  and  be  more  than  a  mere 
impression,  *  *  *  if  hypothetical  only,  the  partiality  is  not 
so  manifest  as  to  necessarily  set  the  juror  aside.  Chief  Justice 
Marshall,  in  Burr's  trial,  1  Burr  Trial,  416,  states  the  rule  to 
be  that  'Light  impressions,  which  may  fairly  be  presumed  to 
yield  to  tlic  testimony  that  may  be  offered,  which  may  leave  the 
mind  open  to  a  fair  consideration  of  the  testimony,  constitute 
no  sutlicicnt  objection  to  a  juror;  but  that  those  strong  and  deep 
impressions  which  close  the  mind  against  the  testimony  that  may 
be  offered  in  opposition  to  tliem,  which  will  combat  that  testi- 
mony and  resist  its  force,  do  constitute  a  sufficient  objection  to 
him.'  The  theory  of  the  law  is  that  a  juror  who  has  formed  an 
opinion  cannot  be  impartial.  Every  opinion  which  he  may  enter- 
tain need  not  necessarily  have  that  effect.  In  these  days  of  newB- 
))aper  enterprise  and  universal  education,  every  case  of  public 
interest  is  almost,  as  a  matter  of  necessity,  brought  to  the  atten- 
tion of  all  tlie  intolli^zent  peo])le  in  the  vicinit}',  and  scarcely 
any  one  can  be  found  among  those  l)est  fitted  for  juror  who  has 
not  some  impression  or  some  opinicm  in  regard  to  its  merits.  It 
is  clear,  therefore,  that  upon  tlie  trial  of  the  issue  of  fact  raised 
liy  a  cliallenge  for  such  a  cause  the  court  will  practically  be  called 
ii])on  to  determine  whetlier  tlie  nature  and  strength  of  the 
opinion  formed  are  sueh  as  in  law  necessarily  raise  the  presump- 
tion of  partialily.  The  (juestion  tluis  ])resented  is  one  of  mixed 
law  and  fact,  and  to  be  trie(|,  as  far  as  the  facts  are  concerned, 
like  any  other  issue  of  that  eharaeter,  u])on  the  evidence.  The 
finding  of  the  trial  court  upon  that  issue  ought  not  to  be  set 
aside  by  ji  reviewini:-  court,  unlives  IIk;  error  is  manifest." 

S  248.  Nature  and  cause  of  the  accusation. — A  person  ac- 
(•u-(m1  of  rrinie  is  entitled  In  Ik'  informed  of  the  nature  and  cause 
of  the  accu-atinn  aL:ainst  him.  'J'liis  information  is  contained 
in  the  imlirtment  which  niu^t  set  forth  the  offense  with  clear- 
ness and  all  necc-saiy  certainty  to  api)rise  the  accused  of  the 
crinie  of  wliich  he  slands  chari^ed  :  and  eveiT  ingredient  of  which 
(he  offense  is  conipo-cd  must  be  accurately  and  clearly  alleged. 
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It  is  an  elementary  principle  of  criminal  pleading  that  where  the 
definition  of  an  offense,  whether  it  be  at  common  law  or  by 
statute,  includes  generic  terms,  it  is  not  sufficient  that  the  indict- 
ment shall  charge  the  offense  in  the  same  generic  terms  as  in  the 
definition,  but  it  must  state  the  species — it  must  descend  to  par- 
ticulars. The  object  of  the  indictment  is,  first,  to  furnish  the 
accused  with  such  a  description  of  the  charge  against  him  as  will 
enable  him  to  make  his  defense  and  avail  himself  of  his  convic- 
tion or  acquittal  for  protection  against  a  further  prosecution  for 
tlie  same  course;  and,  second,  to  inform  the  court  of  the  facts 
alleged,  so  that  it  may  decide  whether  they  are  sufficient  in  law 
to  support  a  conviction,  if  one  should  be  had.  For  this  facts  are 
to  be  stated,  not  conclusions  of  law  alone.  A  crime  is  made  up 
of  acts  and  intent;  and  these  must  be  set  forth  in  the  indict- 
ment, with  reasonable  particularity  of  time,  place  and  circum- 
stances.^*^- In  indictments  for  treason  an  overt  act  of  treason 
must  be  alleged.^ ^^ 

It  is  not  required  tliat  the  Government  sliould  furnish  the  ac- 
cused with  a  copy  of  the  indictment. ^^^ 

§  249.  Witnesses  and  counsel. — The  right  of  the  accused 
to  be  confronted  with  the  witnesses  against  him  is  absolute,^®^ 
with  the  following  exceptions:  dying  declarations  may  be  in- 
troduced, and  where  a  witness  at  a  previous  trial  is  deceased,^*'^ 
or  is  kept  away  by  the  defendant,^^'  evidence  as  to  their  testi- 
mony at  such  former  trial  may  be  introduced. 

The  compulsory  process  for  obtaining  witnesses  for  the  de- 
fense may  be  at  the  expense  of  the  United  States  if  the  defendant 
is  too  poor  to  bear  the  expense  himself. ^"^ 

The  right  of  a  prisoner  to  the  assistance  of  counsel  for  his 
defense  was  a  new  and  as  yet  imperfect  right  in  England  at  the 

"^  United  States  v.  Cniicksliank,  Fed.  Eep.  43. 

92    U.    S.    54:2;    United    States    v.  '^*  Mattox  v.   United  States,    loG 

Potter,   56   Fed.   Rep.   S9.  U.  S.  1240. 

'« United     States     v.     Burr,     25  '"*'  Reynolds  v.  United  States,  98 

Fed.  Cases,  No.  14,  693.  U.  S.   145,  160. 

***  United   States   v.   Van   Duzee,  '^U'nited  States  v.  Kenneally,  5 

140  U.  S.  173.  Hiss.   122,   26   Fed.   Cases,   No.   15, 

'"United    States    v.    Angell,    11  522. 
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time  of  the  adoption  of  the  sixth  amendment.  It  was  first  al- 
lowed in  that  country  in  eases  of  treason  by  act  of  seven  William 
III,  C.  3,  and  in  other  criminal  cases  by  the  acts  of  six  and 
seven  William  IV,  C.  114. 

§  250.  Jury  trials  in  civil  cases. — The  right  to  a  trial  by 
jury  in  common  law  cases,  involving  twenty  dollars  or  upwards, 
has  been  held  to  extend  to  the  territorial  courts,^***  and  to  the 
courts  of  the  District  of  Columbia.^***'  Under  the  reasoning  in 
Hawaii  v.  Mankichi,^®^  however,  this  would  not  seem  to  be 
the  correct  view.  Trial  by  jury^  has  never  been  introduced  into 
the  Philippines  or  Porto  Kico.^°^ 

By  "common  law"  the  framers  of  the  Constitution  meant  what 
the  Constitution  of  the  United  States  denominated  in  the  third 
article  ^^law;'"  not  merely  suits  which  the  common  law  recog- 
nized among  its  old  and  settled  proceedings,  but  suits  in  whicli 
legal  rights  were  to  l)e  ascertained  and  determined,  in  contradis- 
tinction to  those  where  eciuitable  remedies  were  administered; 
or  where,  as  in  the  adnii rally,  a  mixture  of  public  law  and  of 
maritime  law  and  equity  were  often  found  in  the  same  suit.  The 
term  ''common  law"  here  includes  all  civil  suits  but  those  in 
equity  or  admiralty.  Jt  does  not  include  admiralty  suits;  nor 
equity  i)r(K'ee(lings,  nor  did  it  include  proceedings  under  the 
fugitive  sla\e  law. 

**ln  ci\il  causes  in  courts  of  eipiity  and  admiralty,  juries  do 
not  intervene,  und  courts  of  equity  use  the  trial  by  jury  only  in 
extraordinai'v  cas(><  to  inform  the  conscience  of  the  court.  When, 
theicforc,  wc  tind  that  the  amendment  requires  that  the  right  of 
trial  hy  jury  sluill  ho  preserved  in  suits  at  common  law,  the  natu- 
ral conelusion  is  that  iliis  distinction  was  present  to  the  minds 

"^'Thompson  v.  Utali,   170  U.  S.  ard,  253;  Ins.  Co.  v.  Comstock,  16 

346;   Kennon  v.  (ninicr,   131    V.  S.  Wallace,  258;  United  States  v.  La- 

2.S.  V<Mij;eancc,  3  Dallas,  297;  Webster 

'""('a])ital   Traction    Co.    v.    Hof,  v.  Koicl,  11  Howard,  437. 
174  U.  S.  5.  '^''Waring    et    al.    v.    Clarke,    5 

'^"190   I'.  8.  11>7.  Howard,  441. 

'•'Sec   (.'hnpter   XII  f.  ''"*•  8hiel<ls    v.    Thomas,    18    How- 

'•■^  Parsons  v.  Hcdt'di-tl,   3   Peters,  ard.  253. 
432.  '"■  .Miller    v.     Mclnerry,    5     Mc- 

'*^ShieI<lH    V.    Thomas.    18    How-  Lean,  409. 
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of  the  framers  of  tlie  amendment.  By  common  law  they  meant 
what  the  Constitution  denominated  in  the  third  article  %w;' 
not  merely  suits  which  the  common  law  recognized  among  its  old 
and  settled  proceedings,  but  suits  in  which  legal  rights  were  to 
be  ascertained  and  determined,  in  contradistinction  to  those 
where  equitable  rights  alone  were  recognized,  and  equitable  rem- 
edies were  administered;  or  where,  as  in  the  admiralty,  a  mix- 
ture of  public  law  and  of  maritime  law  and  equity  were  often 
found  in  the  same  suit.  Probably  there  were  few,  if  any,  States 
in  the  Union  in  which  some  new  legal  remedies  differing  from 
the  old  common  law  forms  were  not  in  use;  but  in  which,  how- 
ever, the  trial  by  jury  intervened,  and  the  general  regulations  in 
other  respects  were  according  to  the  causes  of  the  common  law. 
Proceedings  in  cases  of  partition  and  of  foreign  and  domestic 
attachment,  might  be  cited  as  examples  various  adopted  and 
modified.  In  a  just  sense,  the  amendment  then  may  well  be 
construed  to  embrace  all  suits  which  are  not  of  equity  and  ad- 
miralty jurisdiction,  whatever  may  be  the  peculiar  form  which 
they  may  assume  to  settle  legal  rights.'^^"® 

Congress  cannot  deprive  a  litigant  of  his  rights  to  a  jury  trial 
by  giving  equity  or  admiralty  courts  jurisdiction  over  matters 
which  are  pro]x?rly  common-law  qucstions.^^^ 

The  right  of  trial  by  jury  herein  provided  for  is  the  most 
distinctive  characteristic  of  Anglo-Saxon  law,  and  it  is  now  the 
universal  heritage  of  the  Anglo-Saxon  race.  It  is  not,  however, 
indigenous  to  England,  having  in  the  first  place  grown  out  of 
the  old  Frankish  inquest.  The  provision  here  for  a  jury  means 
tlie  old  common  law  jury  of  twelve  nien.-^''^  Where  there  is  a 
trial  by  jury  all  the  facts  in  the  case  must  go  to  the  jury.-®^ 
This  provision  for  a  jury  does  not  apply  to  the  Court  of 
Claims,-^*-  nor  has  it  any  reference  to  trials  in  State  courts. ^^^ 

""Parsons  v.   Thomas,  3  Peters.  .349;    MaxweU   v.   Daw,    176   U.   S. 

446.  586. 

"•  Uiiiteil  States  v.  One  Huiulred  '-'"  Ilodgt^  v.   Kaston,   106   U.   S. 

and    Thirty    Barrels    Whiskey,     1  408. 

Bond,  587,  27  Fed.  Cases,  No.  15,  «"  McEIroth     v.    United    States, 

938.  102  U.  S.  426. 

'^Thompson  v.  Utah,   170  U.  S.  '-^"Livingston  v.  Moore,  7  Peters, 
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The  parties  to  a  suit  may  by  stipulation  waive  a  trial  by  jury.^®* 
Appellate  Federal  courts  can  only  examine  errors  of  law  ap- 
pearing upon  the  record;  they  cannot  re-examine  questions  of 
fact.-*^^  This  rule  against  the  re-examination  of  questions  of 
fact  has  no  application  to  those  cases  where  the  first  judgment 
has  been  vacated,  the  first  verdict  set  aside  and  a  new  trial 
granted. -^^  It  does  not  apply  to  a  cause  tried  by  a  jury  in  a 
state  court. -^' 

§  251.  Excessive  bail  and  fines,  and  cruel  and  unusual 
punishments. — The  eighth  amendment  to  the  United  States 
Constitution  is  copied  from  the  English  Bill  of  Eights  which  pro- 
vides: "That  excessive  bail  ought  not  to  be  required  nor  ex- 
cessive fines  imposed;  nor  cruel  and  unusual  punishments  in- 
ilicted.''  The  provision  against  excessive  fines  finds  its  fore- 
runner in  tlic  provision  in  ^lagna  Charta  that  no  freeman  shall 
be  amerced  for  a  small  oiTensc  save  in  a  small  sum,  and  for 
a  greater  one  in  })roportion,  also  saving  to  the  freeman  his 
^^contentment/'  to  tlie  merchant  his  merchandise,  and  to  the 
villein  his  'Svainage." 

Punishments  are  cruel  when  they  involve  torture,-^*  or  a 
lingering  death,  but  })unishment  by  death  is  not  prohibited  by 
this  amendment.-"''  Whipping  is  not  necessarily  a  cruel  and 
unusual  punishment,-"^  nor  is  death  by  shooting,-^^  nor  is  the 

409;   Fox  v.  Oliio,  5  Howard,  4]0,  ing.''     Fleitas  v.  Cockren,  101  U. 

434;    Justices   v.    Arurray.    9   Wal-  S.  30]. 

laoc,   274;    Edwards   v.    Elliott,   21  -'^'Parsons  v.  Bedford,  3  Peters, 

Wall.  532;  Walker  v.  Sauvinet,  92  433;   United  States  v.  Haynes,  29 

U.  S.  92.  Fed.  Rep.  691. 

*-"*  United  States  v.  One  lluiidre<l  ^*  Home   Ins.   Co.   v.   Dunne,   19 

Barrels  Distille.l  Si^rits,  14  Wall.  Wallace,  214,  314. 

44;  Bamberger  v.  Terry,  J(i3  U.  S.  ="' Justices  v.  Murray,  9  Wallace, 

40;  Wayne  v.  Aennicott,  103  U.  S.  274. 

554;    Dunlop    v.    Zunts,    11    Wall.  ="**  Wilkinson   v.   Utah,   99   U.   S. 

416;    Kearney    v.    Case,    12    Wall.  135. 

275;  Kielimond  v.  Smith,  15  Wall.  *'»  Ex  parte  Kemmuler,  136  U.S. 

429;    Kev.   Stats.,    See.   ()49.      Such  179. 

a  waiver  sullieiiMitly  appears  if  the  '"'Garj^ia  v.  Territory,  New  ^lex- 

reeord  declares  that    the  cause  was  ico.  415. 

called  for  trial  by  tlie  court,  'Mho  ""Wilkinson   v.   Utah,   99   U.    S. 

jury   having   been   waived   in    writ-  135. 
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increase  of  punishment  because  of  a  prior  conviction.-^-  Undue 
leniency  in  one  case  does  not  transform  a  reasonable  punishment 
in  another  case  to  a  cruel  one.-^^ 

§  252.  The  last  three  amendments. — The  thirteenth,  four- 
teenth and  fifteenth  amendments,  which  constitute  part  of  the 
Bill  of  Eights,  are  more  conveniently  treated  in  Chapter  XIII. 

'"  Moore  v.  Missouri,  159  U.  S.  ="  Howard  v.  Fleming,  191  U.  S. 

677.  136. 


CHAPTER  XII. 

THE  REGULATION  OF  COMMERCE.  " 

§  253.   The  commerce  clause  of  the  Federal  ConBtitution. — 

Clause  3:  (Congress  shall  have  power)  "To  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and  with 
the  Indian  tril3es." 

The  regulation  of  commerce  with  foreign  relations  is  intrusted 
to  the  central  government  in  the  United  States  by  the  Constitu- 
tion. The  absence  of  this  po^^er  in  the  central  government 
under  the  Articles  of  Confederation  constituted  one  of  the 
cbief  sources  of  weakne«s  of  that  instrument.  Scarcely  less 
cr^sential  to  the  harmony  and  existence  of  the  United  States  was 
the  placing  in  the  bands  of  the  new  central  government  of  the 
power  of  regulating  commerce  between  the  several  States.^  The 
absolute  necessity  of  such  control  had  been  shown  by  the  contro- 
versies between  the  diflVrcnt  States  during  the  period  from  1783 
to  17 ST.  I'be  ])ower  of  the  United  States  over  commerce  (except 
that  confined  within  the  limits  of  a  single  State)  was  made  com- 
plete by  the  Constitution  giving  to  it  the  regulation  of  com- 
merce with  llic  Indian  tribes. 

The  iinj)ortan(e  of  this  ])o\ver  of  Congress  over  commerce,  and 
more  |)articuhirly  over  interstate  commerce,  has  greatly  increased 
since  the  early  days  of  the  Constitution. 

*'The  commerce  clause  of  tlie  federal  Constitution  presents  the 
remarkable  instance  of  a  national  power  which  was  comparatively 
unimj>ortant  for  eighty  years,  and  whieh  in  the  last  thirty  years 
has  been  so  develojjod  that  it  is  now,  in  its  nationalizing  tend- 
en(y,  perha[)s  the  most  iin|)ortant  and  conspicuous  power  pos- 
sessed by  tlie  Federal  (lovernment. 

*'*T]ie  fact   is  more  remarkable  iKxanse  the  deficiency  in  the 
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Articles  of  Confederation  most  felt  was  the  lack  of  this  very 
power,  and  because  the  Convention  wliich  framed  the  Federal 
Constitution  was  immediately  brought  about  by  the  recognized 
necessity  of  an  uniform  system  in  the  commercial  regulations  of 
the  several  States."- 

Before  the  year  1840  the  construction  of  this  clause  had  been 
involved  in  but  five  cases  submitted  to  the  Supreme  Court  of 
the  United  States.  In  1860  the  number  of  cases  in  that  court 
involving  its  construction  had  increased  to  twenty:  in  1870  tlie 
number  was  thirty;  by  1880  the  number  had  increased  to  seventy- 
seven;  in  1890  it  was  one  hundred  and  forty-eight;  while  at  the 
present  time  it  is  over  two  hundred.  An  equally  rapid  increase 
is  to  be  seen  in  the  number  of  cases  of  this  character  in  the 
Supreme  Courts  of  the  States  and  in  the  United  States  Circuit 
and  District  Courts.  Up  to  the  year  1840  this  clause  had  been 
involved  in  these  courts  in  forty-eight  cases,  by  1860  in  one 
hundred  and  sixty-four,  by  1890  in  eight  hundred,  and  by  the 
close  of  the  nineteenth  century  in  nearly  fifteen  hundred  ;  while 
the  number  of  cases  on  some  phrase  or  other  of  this  subject  is 
yearly  increasing.® 

Congress  having  the  power  to  regulate  commerce,  has  the 
power  entirely  to  prohibit  it.  Congress  once  undertook  to  pro- 
hibit foreign  commerce.  This  was  in  1807,  when  the  Embargo 
Act  was  passed  proliibitiug  oonnnorce  with  all  foreign  countries; 
^the  Xon-Intercoiirse  Act  of  1809  modified  this  so  that  it  only 
applied  to  commerce  with  France  and  England.  These  acts 
were  attacked  as  unconstitutional  on  the  ground  that  their  object 
was  to  destroy  commerce,  not  to  regulate  it.  Their  constitu- 
tionality was  upheld,  however,  in  a  District  Court  of  the  United 
States,*  and  the  question  was  never  brought  before  the 
Supreme  Court.  1'hat  Congress  has  such  power  can  hardly  be 
doubted.  The  power  to  regulate  is  unlimited,  and  the  prohi- 
bition of  commerce  is  but  one  kind  of  regulation.  It  has  been 
held  that  Congress  can  prohibit  trade  with  the  Indians  unless 

-  ^Toniincrcc  Clause  of  the  Con  "  Id.,  pp.   14-15. 

stitiition."     Pmitico     and     ?]gan,  '  riiitrd   Statos   v.   Thr   Willintii, 

p.  1.  Aniorican    haw   .lournal,   2oo. 
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(ill  lied  j)n  under  a  licciiso,^  and  it  is  but  a  sfsU'p  from  tlii?  point 
l«»  I  he  pr(»liil)it^()n  ol*  such  trade  altogether. 

'I'lie  power  to  reguhile  foreign  and  interstate'  connnerce  neeo- 
>;n'ily  involves  tlie  control  of  navigable  waters  over  which  so 
large  a  porlir^n  of  such  commerce  must  go.  The  ])roposition  laid 
down  in  (nhhons  v.  ()gd<»n.  that  the  laws  of  ('ongres^  regidating 
(ommercc  must  act  within  the  limits  of  the  individm^l  Statt*<, 
iarri<*s  with  ihe  corollary  that  Congress  must  have  tiiC  right  of 
((»nti(»l  o\er  tlie  great  highways  of  interstate  commerce  which 
run  tiwough  the  States,  in  Pennsylvania  v.  Wheeling  Bridge 
Coinpany"  it  was  held  that  the  Ohio  River,  heing  a  navigable 
-I  I  cam,  was  -uhject  to  the  control  of  Congress,  and  that  there- 
\()vv.  W  a  i)ridgc  wa-  so  erected  across  it  as  to  obstruct  naviga- 
tion, it  was  a  nuisance,  and  that  an  act  of  the  legislature  of 
\'irgiuia  aulln)ri/ing  its  (onst ruction,  afforded  no  justiiication  to 
tlic  hiidiic  coiiipauN.  'Hh'  ])()wer  of  Congress  to  regulate  coni- 
iin'rci'  coiiipi('hi'n(N  tin*  control  foi  tliat  purpose  of  all  tlu*  na\  i- 
gahlc  w  Iters  of  1  he  Cnitcrl  States  which  arc  accessible  fr«)]n  a 
Stale  oihcr  ihau  ihat  in  which  they  lie,  and  it  is  for  Congress  to 
dclcriiiin<'  wh(tlici-  its  rull  powers  will  be  brought  into  activitx, 
and  a>  !<•  the  rri;nlat ions  ii  will  provid(\'  The  authority  of  the 
Inited  Siai<'^  inchid<'>  not  oidv  the  power  to  imjirove  !he  navi- 
gation of  naxigahh'  \\ater<,^  hut  ',\Un  to  reguhite  their  use  as  a 
lii.nliw  a\ .'  ('••nijre^s  max  authorize  the  eriu-tion  of  railroad 
hndgt-  ai  io-~  naxJLialflf  wat<'r>  foi-  tlic  ptirnose  of  preventing- 
iiaiiiiiirU  In  (•..itiiiiei-(-e  across  the  States.'"  But  if  a  river  is  n<U, 
of  iIm'II".  a  hii:liw;:\  of  <  om incrcc  with  other  States  or  foreign 
cuniil  lie-,  or  (1(M-  noi  Innn  -urh  hinhwav  by  its  connection  with 
"il"i'  wai<r-.  and  is  oiil\  naxiL'^dile  between  ditterent  places 
wiil'.Mi  il.    Si.Mi.'.  iJM-n  It   I-  not  a  navi-al.le  waKM*  of  the  United 


•  Is  n..\N:ii.i  4;;.'.. 


71;;. 


iNn     I' 
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States,  and  tlie  act  of  Congress  for  the  enrollment  and  license 
of  vessels  does  not  apply. ^^  Tliis  power  of  Congress  to  regulate 
eomnierce  gives  the  general  government  aiithority  to  provide  for 
the  punishment  of  crinies  connected  with  such  commerce,^^  and 
also  to  make  laws  relative  to  maritime  torts. ^-^ 

g  254.  What  is  commerce? — Commerce,  of  course,  includes 
iho  purchase,  sale  and  excliange  of  conmioditics.'^  The  defini- 
iion  of  commerce  as  "an  excliange  of  commodities'-  is,  however, 
too  narrow.  Something  more  is  included  in  the  term.  The 
Supreme  Court  of  tlie  United  States  has  always  given  a  liheral 
interpretation  to  the  meaning  of  the  word  commerce,  just  as  it 
has  given  a  hroad  interpretation  to  the  power  of  Congress  over 
the  same.  In  the  famous  case  of  Gibbons  v.  Ogden  the  follow- 
ing opinion  as  to  the  meaning  of  tlie  word  commerce  is  to  be 
found : 

**The  words  are:  ^Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  tlie  several  States,  and 
with  the  Indian  tribes.*  The  subject  to  Ix*  regulated  is  com- 
merce; and  our  Constitution  being,  as  was  aptly  said  at  the  I)ar. 
one  of  enumeration,  and  not  of  definition,  to  ascertain  tlie  extent 
of  the  power,  it  becomes  necessary  to  settle  the  meaning  of  the 
word.  The  counsel  for  the  appellee  wnuld  limit  it  to  tralhc.  to 
buying  and  selling,  or  the  interchange  of  commodities,  and  do 
not  admit  that  it  comprehends  iinvigation.  This  would  restrict 
a  general  term,  applicable  to  many  objects,  to  one  of  its  signifi- 
cations, commerce,  undoubtedlv,  is  trafTic.  but  it  is  something 
more — it  is  intercourse.  Ft  describes  the  cominorcial  intercour<e 
between  nations,  and  parts  of  nations,  in  all  its  brancbe'^,  and  is 
regulated  by  prescribing  rules  for  carrying  on  that  intercourse. 
The  mind  can  scarcely  conceive  a  sy>teni  for  regulating  com- 
merce between  nations  which  shall  exclude  all  laws  concerning 
navigation,  which  shall  be  silent  on  the  nd mission  of  the  vessels 

"The  Montollo,  11  W.-ilIacc.  411.  '    [.on!  v.  (J.mhImII  Stc:iinvlii|,  Co.. 

Sec  iiUo  the  DiiTiiel   HnU.    in   W:il         102    V.  S.  511. 

Incc,   i";")!.  "  A'idystnii     Pipo.     <*tc..     (\t.     v. 

r.    S..    17.";    r.    S.    I'll  ;    dhnuH'stor 

''United  States  \.  CoDinhs,  TJ  I-'cny  <  n.  \.  Pciiii^vlvaniM.  114 
Peters,  72.  P.  S.    llHi.  iMi.'L 
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of  the  one  nation  into  the  ports  of  the  other,  and  be  confined  t(» 
prescribing  rules  for  the  conduct  of  individuals,  in  the  actual 
ciuployineut  of  buying  and  selling,  or  of  barter. 

*'If  commerce  does  not  include  navigation,  the  government  of 
the  Union  has  no  direct  power  over  that  subject,  and  can  make 
no  law  prescribing  what  shall  constitute  American  vessels,  or 
requiring  that  they  shall  be  navigated  by  American  seamen.  Yet 
tills  power  has  been  exercised  from  the  commencement  of  the 
liovernment,  has  been  exercised  with  the  consent  of  all,  and  ha» 
been  understood  by  all  to  be  a  commercial  regulation.  All 
America  understands,  and  has  uniformly  understood,  the  word 
'commerce'  to  comprehend  navigation.  It  wfis  so  understood, 
and  must  lia\e  been  so  understood,  when  the  Constitution  was 
framed.  The  ])ower  over  commerce,  including  navigation,  wa> 
one  of  the  primary  objects  for  which  the  people  of  America 
adopted  their  goverjun.ent.  and  must  have  been  contemplated  in 
forining  it.  TJie  Convention  must  have  used  the  word  in  that 
sense  because  all  have  understood  it  in  that  sense;  and  the 
alt(Mnpt  to  restrict  it  comes  too  late. 

*']f  the  opinion  that  'commerce,'  as  the  word  is  used  in  the 
Constitution  comprehends  iiavigation  also,  requires  any  addi- 
iional  confirnialictn,  tliat  additional  confirmation  is,  we  think. 
furnished  by  ilu^  worcN  of  tlie  instrument  itself.  It  is  a  rule  of 
const luct ion.  acknowledged  by  all,  that  the  exceptions  from  a 
power  mark  \\<  extent :  for  it  would  be  absurd,  as  well  as  useless, 
to  expect  iVoni  a  granted  power  that  which  was  not  granted  — 
iliat  wliieh  the  \\oi'ds  of  the  irrant  could  not  comprehend.  If, 
then,  tlieie  aie  in  the  Constitution  plain  exceptions  from  the 
power  over  iia\  i.i:ati(»n,  ])lain  iidiibitions  to  the  exercise  of  that 
power  in  a  ])iirtieular  way,  it  is  a  proof  that  those  who  made 
these  e\eej)tions.  and  prescribed  these  inhibitions,  understood 
tlie  powiM-  to  whieli  tliey  ap])lied  as  l)eing  granted. 

"I'he  ninth  s.  <  tion  n(  tlie  fii-.-t  article  declares  that  *no  prefer- 
ence shall  1k'  i!i\en,  ])v  any  n  uulation  of  commerce  or  revenue, 
to  the  ports  of  one  State  over  those  of  another.'  This  clause 
cannot  he  un(kM>io<i(I  :>>  applicalile  to  iho<e  laws  onlv  which  are 
pa>^e(]  Inr  llie  pnr|iov,'  of  ro\enue.  hrn-ausc*  it  is  expresslx  applieil 
t(^  coninifr(  ial  i-emikilinti-,  and  tlie  most  obvious  preference  which 
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can  be  given  one  port  over  anoher,  in  regulating  oomnicree, 
relai(!s  to  navigation.  Rut  the  subsequent  part  of  the  sentenet* 
is  stil!  more  explicit.  It  ip,  *nor  sliall  vessels  bouhd  to  or  from 
one  State  be  obliged  to  enter,  clear,  or  i)ay  duties  in  >Mio(her.* 
These  words  have  a  direct  reference  to  navigation. 

'"J'be  universally  acknowledged  power  of  tlio  government  to 
impose  embargoes  must  also  be  considered  as  showing  tbat  all 
America  is  united  in  that  construction  whicb  comprehends  navi- 
gation in  the  word  'commerce.'  Gentlemen  have  said,  in  argu- 
ment, that  this  is  a  breacli  of  tlie  war-making  power,  and  that 
an  embargo  is  an  instrument  of  war,  not  a  regulation  of  trade. 
'I'bat  it  may  be,  and  often  is,  used  as  an  instrument  of  war, 
cannot  be  denied.  An  embargo  may  be  imposed  for  tlie  pur- 
pose of  facilitating  the  equipment  or  manning  of  a  fleet,  or  for  tlie 
})nrpo>e  of  concealing  the  progress  of  an  e.\i)e(lition  preparing  to 
sail  from  a  particular  jiort.  In  these,  and  in  similar  cases,  it  is  a 
military  in>trunjent,  and  partakes  of  tlu^  nature  of  war.  Rut  all 
embargoes  are  not  of  this  description.  They  are  sometimes  re- 
soi'tcd  to  without  a  view  to  war,  and  with  a  single  view  to  com- 
merce. In  such  case  an  embargo  is  no  more  a  war  measure 
than  a  merchantnum  is  a  ship  of  war.  because  both  are  vessels 
wliich  navigate  the  ocean  with  sails  and  scani'^ji." 

Tran>portation  not  only  is  commerce,  but  it  is  the  essential 
element  always  to  be  found  in  cases  of  interstate  commerce. 
Transportation  is  the  means  Ijy  which  commerce  is  carried  on; 
without  transportation  there  could  he  no  connnerce  betwtHMi 
natifms  or  among  the  States. 

In  evciy  case  which  has  been  held  to  be  within  the  Constitu- 
tion, all  grant  to  Congress  actual  transportation,  either  of  persons 
or  property,  or  appears  to  he  \]\o  characteristic'  of  foreign  com- 
merce and  of  commerce  among  the  States.^'' 

In  a  later  case  tlian  (lihhons  v.  Ogden  the  Supreme  Court 
said: 

'■•  Prentice  and  E^an 's  C'()tnriior(M'  p.     l.'iS;     United    States    v.    E.    ('. 

f'lanse  of  the  Ee.lcral  ("onstit iitinn.  \\u\o\\\   Co..   1  ."•(•.   U.  S.   1;   Pliiladel- 

citinj^    Stfanisliip    Co.    v.    Pfriiisyl  jdiia.    rtc..    S.    S.    Co.    v.    I*eniis\l- 

\aiiia,     ll^L'     U.     S.    iJlNI-.-i.-.O;      \'on  vaiiia.     IJl*     U.     S.     XVJ -,     R;iilro:id 

ir«dst,  Ciinstitiitional  ].:i\\  (»f  U.  S..  Co.  v.    IIiiscm.  9<;   W  S.  4.',.',.   ijo. 
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^'^J'ransportation  for  others,  as  an  independent  business,  i^ 
eoniniorcc.  irres])ec-tivo  of  tlie  purpose  to  sell  or  retain  the  goods 
whicli  the  owner  may  entertain  with  re<;ard  to  theni  after  they 
shall  have  heen  delivered.*"'^ 

The  (^ontrol  of  ('on<i:ress  over  transportation  gives  to  it  a  like 
power  of  regulation  over  those  applianees  or  instrumentalities  by 
whieli  traiis])()rtation  is  efleetecL  The  early  eases  on  this  point 
were  mainly  eoneerned  with  regulations  affeeting  steamboats,^' 
l)ut  in  tlie  hiier  easc^  it  has  mainly  been  railroads  whose  regula- 
tion was  attenijited.''^  As  an  incident  to  their  control  over  rail- 
roads it  has  heen  hchl  that  (\)ngress  has  the  power  to  authorize 
the  coiisirueti(»n  of  a  railroad,^''  or  to  grant  a  right  of  way  to  a 
raih-oad.-*' 

Teh'graph  lines  are  so  intimately  connected  with  commerce  in 
their  u>(\  that  their  reguhitioii  is  liehl  to  be  a  regulation  of 
commerce,  and  as  such  to  Ix;  within  the  power  of  C^ongress.-' 
'I'hc  .-anx'  rule  applies  t(»  tcle])hone  lines  according  to  State 
decision^,  ilicu'  Iwing  a<  vi'i  no  Federal  adjudication  of  the 
quest  ion, -"-' 

The  handling  and  slaughtering  of  aninuds  is  commerce.-"'^ 

in  thcii"  i"euulalii»n  of  coniinerce  Congress  has  tlie  same  power 
oNcr  cor|)«)iali(»n>  ll>al  it  has  over  individuals.-*  This  necessarily 
r('>uli.<  frniii  ihc  fact  that  the  Ignited  States  ('(mstitution  makes 
no  acknow  Icd^iix'nt  of*  'orporations  as  artificial  persons,  and 
niidf'r  it  llir\  can  oiil\  he  rrgni'dcd.  at  least  in.  theory,  as  aggre- 
iial  ions  of  indix  iilnals.  ^ 

"'n:i\\l»y   \-.    K.uis.M-  ('i(_v   South  V.    S.    (UO.    (;45 ;     Western    l^nion 

rill    U.  (  .»..   is:    \\  s.  <iii».  Tclf^rrnph  Co.  V.  Carnes,  \Cy2  U.S. 

'•Sec    Cil.l.ons    \.    ()^.|<n,    smju-.m.  (VAA  ;   Western   Tnion  Teiej;i;raph  To. 

'   S.M'  l?(';i.liiiy  \t.  ]l.  ('(,.  V.  P.n'i  V.    Alahama    State    Bank    of    Ala- 

syhaiiia.   lo   WaH.-i.,'.  I's  j  ;   Cl.i.-iiu,,  l.aaia.   i:ili   V.  8.  473. 
:iii<l    Xniiliwoicni    liailma.l    ( 'n.    \.  --('ciitial   I'liioii  Tele^rapli  Co.  v. 

1-^illrr,    i:is   W.'illa.-.'.   :.<;n,   .-,(is.  Stntc.    ll>i    Ind.   1207. 

'M;ili  tOinia     \.     <.iiii:il     i'a.ilit'  -   Hopkins  v.    Tnitefl  States.    171 

K.  ("...,  iL'7  \\  s.  1,  ::<i.  I',  s.  :)7.s. 

-■"('heiokre    X;ifion    v.    Sniit  hem  ■*  < 'nitcher  v.  Kentueky,  141  U.  S. 

Kansas   l^  (  o..    I;'.."")   I'.  S.  (HI,  CIJ.        :,; ;    f'..,,il    v.    Virginia.    S    Wallace, 
-'  Lrlainp  \.   I'orf   of   Mol.ilc.    Il»7        ICl'.    lils. 
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Tlio  power  to  rcgulntc  commerce  iiiohides  the  power  to  declare 
wliat  articN^s  are  legal  subjects  of  commerce.-"' 

§  255.  What  commerce  does  not  include. — While  the  courts 
have  <(iven  a  very  broad  meaning  to  the  term  commerce,  still 
not  every  transaction  involving  the  payu)ent  of  money  is  com- 
merce. 

Insurance  is  not  commerce.  I'his  subject  is  deserving  of 
f'-pccial  attention  here,  in  view  of  the  present  agitation  for  the 
national  regulation  of  insuranc*e  companies.  The  only  ground 
u[)on  which  the  Federal  government  could  assume  sucli  regula- 
tion would  l>e  as  ji  regulation  of  commerce,  and  tlie  decisions  of 
tlie  T'nited  States  Courts  have,  without  exception,  lield  that 
insurance  is  not  connnerce.  in  the  leading  ease  of  this  sul)j{»ct. 
Paul  V.  \'irgiiiia.-''  ]\lr.  Justice  Feld,  in  delivering  the  opinioi 
of  the  court,  said  :  "Issuing  a  policy  of  insurance  is  not  a  trans- 
action of  commence.  'J'he  policies  are  simple  contracts  of  in- 
demnity against  loss  ijy  fire,  entered  into  between  the  corpora- 
tion and  the  insured,  for  a  ccmsidiM-ation  paid  bv  the  latter. 
'J'hese  contracts  are  not  articles  of  commerce  in  any  proj)er 
meaning  of  the  word.  Tiiey  are  not  subjects  of  tradc^  and  l)arter 
offered  in  tlu^  niarket  as  something  having  an  existence  and 
vahie  independent  of  the  parties  to  ihem.  They 'are  not  com- 
moditie>  to  l)e  shipped  or  forward<'d  from  on«'  state  to  anothei", 
and  then  jHit  u])  for  sale.  They  are  like  other  personal  contracts 
between  purties  Avhieh  are  completed  hy  their  signature  and  the 
transfer  of  the  consideration.  Such  contracts  are  not  intei-stat<' 
transat-tions.  though  the  ])arties  may  l)e  domiciled  in  diflV^'ent 
Stales.  The  policies  do  not  take  effect — are  not  (^veeuted  con- 
tracts— until  delivercfl  hy  the  agent  in  Virginia.  They  are  then 
local  transact ion<  and  an*  governed  by  the  lo(  al  law.  'Hiey  <lo 
not  constitute  a  part  of  the  commerce  betwetni  the  Stat(»s  any 
more  than  a  contract  for  the  purchase  and  sale  of  sroods  in 
Virginia  by  a  i-iti/.en  of  Xew  York,  wliilst  in  \'irginia  would 
constitute  a  portion  of  such  commerce." 

In  the  Liv(»rpool  and   Lr)nd(m  Tjfe  nnd  Fire  Insuiance  Com- 

-''Hownian    v.    Railway    Co.,    liM        per.  9S    F*Ml(>ral   K«>p<)rt«'r.  4'J7. 
r.    S.    4r)5;    Loisy    v.    Hardin.    I'M 
r.   8.   100:    UniffMl   States   v.   Pap  -'"  S  WaHaoe,  iNi'. 
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[)any  v.  Massachusetts,-^  the  court  reaffirmed  the  decision  in 
Paul  V.  Virginia;  and  in  Berry  v.  Mobile  Life  Insurance  Com- 
pany,-'' this  doctrine  was  applied  to  life  insurance  contracts. 
This  hist  case  also  decided  that  I  lie  fact  that  the  parties  weiv 
domiciled  in  dilferent  States  was  immaterial.  This  principle 
that  in.suraniH?  is  not  commerce  was  affirmed  by  the  Suprenu* 
Court  for  the  last  time  (to  date)  in  New  York  Life  Insurance 
Company  v.  Cravens,-'*  decided  in  1900. 

The  Cnited  States  Government  cannot  restrain  a  State  from 
passini::  sueh  insurance  regulations  as  it  deems  proper,  or  even 
from  dis<riniinating  against  foreign  insurance  companies.  A 
statute  of  the  State  of  New  York  provided  that  when  the  laws 
of  the  other  Stnte>  imposed  upon  insurance  companies  incor- 
porated uudei-  the  ]i\\\'>  of  New  York  as  a  condition  to  their 
doing  husin<'s>  in  sueh  States,  greater  burdens  than  were  imposed 
by  the  l<iw>  (►!'  New  York  upon  similar  companies  of  such  other 
StMt«'^  doing  .business  in  New  York,  then  the  same  burdens 
-h«.uhl  he  inipo>e(l  upon  the  companies  of  such  other  States 
doing  business  in  New  York  as  were  by  the  laws  of  such  States 
im])osed  upon  \e\\  York  companies.  The  Supreme  Court  de- 
<id('<l  that  ibi>  law  wa<  not  unconstitutional  under  the  fourtcenlli 
iinii'iidineni  to  the  Constitution  >)\'  the  United  States,  providing 
ilnit  1:0  Stat(^  sludl  "(Irnv  to  any  j)crson  within  its  jurisdiction 
I  he  ('(jiial  pi'otcetion  of  its  biws.'*"^ 

The  mere  production  and  manufacture  of  commodities  are  not 
acts  of  c<jninicrce.  In  Kidd  v.  Pearson  •"  the  constitutionality 
n\'  the  lowji  law  pioliihiling  the  nmnufaeture  of  intoxicatin<i 
licpKMs  within  the  limits  of  the  Stale  was  attacked,  on  the  ground 
tlijit  a>  th«'  wlin|<-  nr  a  part  «>f  the  li(pior  produr-ed  was  to  be  sent 
out  of  tlie  Statr.  it>  inanii  fact  lire  was  one  step  in  a  transaction 
<if  interstate  coniiiM-icc.  The  courl  refused  to  take  this  view, 
saying: 

"We  think  the  lon-t  i  net  ion  coiiteiKled  for  by  plaintiff  in  error 
wouhl  extend  the  woi.i-  of  tlie  Ljrant  to  Congress,  in  the  Con- 
st it  nt  ion.  h<'V()n(l  theii-  nh\i()us  import,  and  is  inconsistent  with 

-^  Pr.l.  <as.   Xn.    1.  :;.->.  pliia   V.    Nov    York,   119  U.  S.   110. 

■  ITS    r.  S.   4nt.  '  iL's    ('.  S.   1. 

"  rir.'    .\s«Mi;.tinii    .,f    IMiiI:i.lrl  -•  10   Wallace,  Hfif). 
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its  objects  and  scope.  The  langua<re  of  the  grant  is:  *Con- 
gress  sliall  have  power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States/  etc.  Tlui  words  are  used 
without  any  veiled  or  obscure  signification.  ''  *  *  Xo  dis- 
tinction is  more  popular  to  the  common  mind,  or  more  clearly 
expressed  in  economic  and  political  literature,  than  that  be- 
tween manufactures  and  commerce.  Manufacture  is  transfor- 
mation— tlie  fashioning  of  raw  materials  into  a  change  of  form 
for  use.  1'he  functions  of  commerce  are  different.  The  buying 
and  selling  and  transportation  incidental  thereto  constitute  com- 
merce.'^ 

A  contract  entered  into  for  the  erection  of  a  factory  to  be 
suiHTvised  and  operated  by  the  officers  of  a  foreign  cor])oration 
is  not  a  transaction  of  interstate  commerce  in  the  constitu- 
tional sense  merely  because  of  the  fact  that  the  products  of  the 
factory  are  largely  sold  and  shipped  to  other  localities.^- 

But  where  the  contract  is  for  its  delivery  in  another  State, 
the  transaction  is  one  of  interstate  commerce,  although  the 
vendor  may  have  also  agreed  to  manufacture  it  in  order  to 
fulfill  his  contract  of  sale.^''  So,  also,  a  shipment  of  merchan- 
dise C.  0.  D.  from  one  State  into  another  constitutes  interstate 
commerce.^^ 

A  State  tax  on  money  or  exchange  brokers  is  not  in  violation 
of  the  powers  of  Congress.  'Jliis  is  true  even  in  the  case  of  a 
broker  who  deals  exclusively  in  foreign  bills  of  cxc'hange.  For- 
eign bills  of  exchange  are  instruments  of  commerce,  but  not 
more  so  than  are  the  products  of  agriculture  or  manufactures, 
over  which  the  taxing  power  of  a  State  extends  until  they  arc 
separated  from  the  general  mass  of  property  by  becoming  e\- 
ports.'* 

The  power  of  the  United  States  over  commerce  will  not  be 
allowed  to  invalidate  State  laws  passed  for  the  ])revention  of 
fraud.'® 

-Diamond    Glue    Co.    v.    U.    S.  196  V.  8.   143.  revfrsin^r  ns  Tcnva 

CJlue    Co..    103    Fed.    Rc{>.    S3s.    af  447. 
firmed,    1S7    1'.    S.    r.ll.  •■Xatli.ni    v.    Louisiana.    S    How 

■"  .\d<lyston     Pipe,     etc.,     Co.     v.  .'ii<l.   73. 
riiite<l  State.s,   175   TT.   S.  246.  '  IMumhcy  v.    Massjidiusetts,   M.-; 

'^  .\ineriean   Kxpr«'«s  Co.  v.    f  iwa,  I'.   S.    461.      This   \\as   an   oleornar- 
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^  250.    The  power  of  the  States  over  Interstate  Commerce. 

— Tlie  qiit^stion  more  than  on  any  other  which  the  respective 
powei's  of  the  Federal  and  State  governments  have  been  the 
subject  of  litigation  has  been  that  of  the  extent  of  the  author- 
ity of  each  in  the  reguhition  of  commerce.  The  famous  com- 
merce chaise  of  the  Constitution  gives  Congress  the  power:  ''To 
regulate  couimeree  with  foreign  nations  and  among  the  several 
States,  and  with  the  Indian  tribes.''^'  This  provision  has  never 
been  held  to  entirely  prohibit  the  States  from  making  any  com- 
mercial regulations.  The  right  of  the  States  to  completely 
regulate  all  eomnierce  conlined  within  its  own  limits  has  never 
been  disj)uted.  On  the  other  hand,  it  has  been  conceded  that 
the  power  of  Congress  over  iuterslate  commerce  is  supreme. 
'J'he  doubt  fill  liordiT  line  has  been  created  by  the  question 
whether  the  States  could  in  any  instance  legislate  on  (juestions 
of  iulerstate  eonnnerec,  if  such  legislation  did  not  contlict  with 
any  Feih-ral  statute. 

S  257.  Gibbons  v.  Ogden. — Gihhons  v.  Ogden^*  was  the 
(ir>t  case  to  come  befon*  tlie  Su[)reine  Court  of  the  I'uited 
Sialc>  which  involved  this  »pu'<tion.  whetlier  the  power  over 
intci'-iaic  (oniincrcc  was  exclusive  or  only  concurrent.  This 
cas«'  grew  out  of  llie  action  of  the  liCgislature  of  the  State  of 
New  Voik  in  giant ing  to  lJol)ert  Tj.  Livingston  and  Robert 
I^'iiltoii  the  e\chi<i\e  right  of  navigation  in  all  tlie  waters  within 
llic  jiirixlicti'tn  of  llic  State,  with  boats  moved  by  fire  or  steam, 
and  anlhoi'i/ing  the  courts  of  the  State  to  award  an  injunction 
to  rcsii"ain  an\  otlicr  person  A\'liatever  for  navigating  such  waters 
wilh  boals  of  \\\\<  (Icsci'ipt ion.  This  act  was  assailed  by  the 
appellant  in  tlic  ( ji-c  as  uncon<titutional.  as  being  in  violation 
of  ilie  |)o\\<'r  of  Congress  o\ci"  the  interstate  commerce.  The 
(h'cision   of    iIh'    jiaiMicidar   tpu^stiou    involved    in   this   case   was 

Liarini-    cas"-.    aixl    tlic    <l<'<vision    lias  sliirc.     121     T',     S.     80;     Powell     v. 

Im'cii  nil  iris*'. I  a^  iM'iiii.  ni.jHts.'.l  t..  IN'iiiisvlvaiiia.   127   V.  S.  678.     Soo 

tli<'  .loci  li  in-  a<  laid  .low  II   ill    Li-isy  also    tli<'    section    of    this    book    on 

V.  Ilai'liii.  ami  as  icstiii;:  iij>..n  .lis  tlic    Police   Power  of  the  States. 
riimiiiat  i.Mi    latlicr    tliaii    law.       I''.»r 
..tl....-      ..l.nu.aroarine      .ases      ^v.  "  ^'"itod       States      Constitution. 


SrliaII.'nlM'io..i-       X,       Pi'iinsvlvania. 
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not  a  dilliciilt  oiio.  In  spite  of  the  decision  ol'  tlie  highest  court 
of  the  State  of  New  York,  awarding  the  injunction  asked 
against  the  infringement  of  this  monopoly,  it  was  very  evident 
that  if  a  Slate  coukl  pass  hiws  of  this  cliaracter,  tlie  control  of 
Congress  over  interstate  coninierce  was  a  myth.  The  Supreme 
Court  decided  that  the  act  of  the  State  of  New  York  was  un- 
coJHtitutional  as  infringing  the  power  of  Congress  over  inter- 
state commerce.  The  ^^implicity  of  the  decision  of  the  point  at 
issue  in  the  case  seems  to  have  encouraged  the  court  to  la\ 
down  a  sweeping  generalization  on  the  supremacy  of  Congress 
over  all  cases  of  interstate  commerce.  In  their  dicta  in  this 
case  the  Suj)reme  Court  took  a  position  which  after  occasioning 
Irouhle  to  the  Supreme  Court  in  lat<'r  cases  iiad  finally  to  he 
ahandojied.  TJie  general  principle  here  laid  down  was  that 
the  [)ower  of  Congress  over  interstate  connruice  was  not  only 
su])reme  hut  exchisive.  and  that  any  State  hgislation  on  the 
subject,  even  if  onlv  referring  to  points  which  had  not  heen 
legislated  upon  by  Congress,  was  therefore  an  infringement  of 
the  power*  of  C*ongres<  and  unconstitutional. 

S  258.  Later  Cases. — Tlie  position  taken  in  Gibbons  v. 
Ogden  was  s(»on  reiteratcil  in  the  ca>e  of  i>rown  v.  Maryland,'' 
which  decision  involved  the  coU'-titutionality  of  a  statute  of  tin 
State  of  Maryland  imposing  a  license!  tax  upon  importers  for 
the  privile<:e  of  selling  imported  goods.  The  Supreme  Court 
decided  this  statute  to  be  uncon-titutionnl,  as  violating  two  pro- 
visions in  the  Constitution.  (1)  that  clause  wliich  declared  that 
**no  State  shall,  withoirt  th<'  c()n-ent  of  Coiignss.  lay  any  im- 
posts, or  duties  on  imjiorts  ov  ex]»nrts,  except  what  may  Ix'  ab- 
solutely neces>ai'\  Ini-  executing  it.-  inspection  laws":  ('i)  the 
clause*  giving  Coniircss  jjnwcr  oxei"  interstate  (onunerce.  'Hie 
decision  in  this  ca-e  is  partially  based  upon  the  assumed  fact 
that  the  commei'cial  power  is  exclusive  in  Congress,  even  in 
cases  whei'c  Congress  had  fiiiled  t(»  exercise  this  power  by  legis- 
lating on  the  subject  in  <juestion. 

Oidy  two  yeai's  aftei'  ihc  decision  of  jiiown  v.  Mai'yhuid,  a 
case  was  ]>re-enl(*d  to  the  Supreme  Court  whicli  coiMpclle«l  thai 
body    to    rcn<lei'   :i    deei>i(»n    w  hit  h    cjinunt    he    Iiarinoni/,e(l    willi 

•'  \'2  Wliejiloii.  419.  il.vi.l.'.l    is-:. 
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tlic  dicta  in  Gibbons  v.  Ogden.  This  case,  of  Willson  v.  Black- 
bird Creek  Marsb  Conipanv.'**^  involved  tbe  validity  of  a  law  of 
DebiNvare,  authorizing  the  erection  of  a  dam  across  Blackbird 
Creek,  a  small  stream  entirely  within  the  territorial  limits  of 
llu?  State  of  Delaware.  There  was  lio  act  of  Congress  which 
related  to  the  subject.  Chief  Justice  Marshall  in  the  course  of 
liis  decision  said:  "if  Congress  liad  passed  an  act  which  bore 
upon  the  case,  any  act  in  execution  of  the  power  to  regulate 
coninuTce  the  object  of  which  was  to  control  State  legislation 
<!vcr  thosi^  small  navigable  cn^eks  into  which  the  tide  flows  and 
which  abound  throughout  the  lower  country  of  the  middle  and 
soul  hern  States,  we  should  feel  not  much  difficulty  in  saying 
that  a  State  law  coming  in  conflict  with  such  act  would  be  void. 
Hut  Congress  lias  passed  no  such  act.  The  repugnancy  of  the 
law  ol  Delaware  to  the  Constitution  is  ])laccd  entirely  on  its 
repugnancy  to  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States:  a  ])o\ver  which  has  not 
been  >o  c\<-i-cised  as  to  atfect  the  question. 

•*\Ve  do  not  think  that  the  a(^t  enipowering  the  Blackbird 
Creek  Marsh  Coni[)any  to  place  a  dam  across  the  creek  can. 
under  all  the  circuinstanc(»s  of  the  case,  he  considered  as  re- 
])iignan(  to  the  powe?'  to  regulate  commerce  in  its  dormant  state, 
or  as  being  in  eoiilliet   with  any  law  ])assed  on  the  subject.'' 

The  ell'e(  t  of  this  dcn-ision  up(m  that  in  (iibl)ons  v.  Ogden 
has  been  the  occasion  of  mucli  dispute.  Xo  reference  is  made 
in  the  latter  decision  to  the  formiM'  i)]u\  and  I  lie  presumption 
would  seem  to  be  that  the  court  had  in  no  wise  changed  its 
opinion  as  to  tlie  law  decided  in  the  former  case  and  intended 
to  leave  it  in  full  fore(>.  It  i<  nevertlu'less  evident  that  the 
d<'cision  in  Gibbons  v.  Ogdeu  ^\'as  broad  enough  to  have  justified 
ill''  couit  in  hohling  llie  Dehn\;ire  statute  uru-onstitutional  in 
Willson  v.  Blackbird  Crc^ck  .Marsh  Company.  Tbe  court,  how- 
evei'.  -eems  to  have  tiiouLiht.  as  is  undoubte<!ly  the  case,  that 
there  wa^  a  great  distiiutiou  betweim  such  a  regulation  of  com- 
merce a<  Mas  In\olved  in  ({ibbons  v.  Ogden  and  that  in  issue 
in  Will-on  v.  P>1a(khird  Creek  Mai'sli  Company.  The  court. 
howe\ei'.   was   nni    at    tliis   tinu'   able   to  enunciate  any  genera' 
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stateinoiit  which  could  differentiate  the  claims  of  cases  where 
State  regulation  was  absolutely  prohibited  by  the  Constitution, 
and  those  cases  where  it  might  be  exercised  except  where  it  con- 
flicted with  the  regulations  created  by  Congress.  The  later  de- 
cision, therefore,  left  the  law  in  a  most  unsatisfactory  condi- 
tion. The  decision  proved  the  general  principle,  which  the 
court  had  previously  created,  to  be  too  broad,  but  no  attempt  was 
made  to  reduce  it  to  its  proper  limits.  The  decision  in  the 
case  of  New  York  v.  Miln*^  also  failed  to  establish  any  satis- 
factory working  rule.  The  question  here  involved  was  the  con- 
stitutionality of  any  act  of  the  State  of  Xcvv  York  requiring 
masters  of  all  passenger  vessels  from  other  States  or  foreign 
countries  to  make  a  report  to  the  State  authorities  within  twentv- 
four  hours  after  their  vessels  liad  arrived,  giving  certain  speci- 
fied information  as  to  the  passengers  carried  on  the  vessels 
during  the  voyage  just  completed.  The  correctness  of  the  gen- 
eral principles  contained  in  the  decision  in  Gibbons  v.  Ogden 
was  discussed  by  the  attorneys  for  both  sides  in  the  arguments. 
The  court,  however,  again  evaded  the  fundamental  principle 
involved  and  decided  in  favor  of  the  consti rationality  of  the 
law  of  Xcw  York,  on  the  ground  that  it  was  merely  an  exercise 
of  police  power,  and  not  a  regulation  of  comii'cree.  A  dissent- 
ing opinion  in  this  case  is  based  upon  the  dieta  in  Gibbons  v. 
Ogden. 

The  confusion  as  to  the  true  law  of  tliis  noint  was  only  in- 
creased by  the  result  in  the  License  Cases/-  where  such  differ- 
ence of  opinion  became  manifested  among  tli''  judges  that  six 
out  of* the  seven  meml)ors  of  the  Supreme  Coiu't  wrote  opinions. 
The  License  Cases  consisted  of  the  three  cases  of  Thurlow  v.  The 
Commonwealth  of  Massachusetts,  Fletcher  v.  The  State  of  Hhode 
Island,  and  Peirce  et  al.  v.  The  State  of  Xew  ILimpshire,  which 
were  argued  together.  The  first  two  named  cases  arose  upon 
State  laws  passed  for  the  purpose  of  discouraging  the  use  of 
ardent  spirits  witliin  tlieir  respective  territories,  by  prohibiting 
their  sale  in  small  quantities  and  witliout  licenses  previously 
obtained  from  the  State  authorities.  The  vnlidity  of  the  law 
of  each  St;ite  wa-  attneked  upon  the  iironnd  tliat  it  wms  I'epui:- 

"11    IVtrrs,   102.  '-'5   Hnwanl,   504. 
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nant  to  that  clause  of  the  United  States  Constitution  which 
confers  upon  Congress  the  power  to  reguhite  commerce  with 
foreign  nations  and  among  the  several  States.  Tn  the  New 
Hampsliire  case  there  was  a  State  hiw  which  prohibited  the  sale 
of  distilled  spirits  in  any  quantity  without  a  license  from  the 
selectman  of  the  town  in  whicli  the  party  resided.  The  plain- 
tiffs in  error,  who  were  merchants  in  Dover,  in  New  Ifampshire, 
purchased  a  luirrcl  of  gin  in  Boston,  brought  it  to  Dover,  and 
sold  it  in  the  cask  in  wliich  it  was  imported,  without  a  license 
from  the  selectmen  of  the  town.  For  this  sale  they  were  in- 
dicted, convicted  and  fined  under  the  law  above  luentioned. 

The  constitutionality  of  all  the  >>tnie  hiws  involved  was  up- 
held, but  the  reasoning  and  dicta  contained  in  the  opinion  of 
the  various  judges,  esjjecially  as  to  the  New  Hampshire  ca<e, 
were  antagonistic  to  eacli  otluM*  in  an  extreme  degree.  Three 
of  the  judges,  including  the  Chief  dustice,*^  acknowledged  that 
the  law  of  New  llam|)shire  was  a  regulation  of  interstfde  com- 
merce. l)ut  lu^ld  it  to  )»(^  valid,  as  it  did  not  eontiict  with  any 
(Tnited  States  statute,  and  tlien  attempted  the  hopeless  task  of 
reconciling  this  opinion  witli  tlie  d(M'ision  in  Gibbons  v.  Ogden. 
-hNtice  (trier  stood  foilli  as  the  (  xtrcme  ex[)onent  of  the  states 
rights  doctrine  i)y  liolding  that  tlie  police  ])ower  of  the  State  was 
paramount  over  the  j)o\\er  of  Congress  to  regulate  interstate 
com]n(MT'e.  Anoilier  judg(^*^  lield  that  the  riLdit  to  import  did 
not  include  tlie  I'lglit  to  <e]l.  Justice*  Woodbury  took  a  position 
x^'vy  -iniilar  to  iIimI  aftei-wnrd  laid  down  in  tlie  ca^^e  of  Cooley 
V.  Wardens  of  ilie  Wni  :  in  liis  decision  lie  distinguished  iK^tween 
lho><j  i-cgnlation<  of  (oininci-ce  wliicli  recpured  uniformity  of 
applicat  i(vn  tliroiiLilioiit  IIh'  count  it  and  that  otlier  class  of  reg\i- 
lations  wliicli  wcie  of  onlv  local  apj)lication  or  importance,  hold- 
ini:'  that  the  ('onti-ol  f)\'  ('nnnre^-  over  ihe  former  was  exclusive, 
while  as  regards  ilie  lalter  Slatr'  j-egiilations  inight  be  permitted 
s(»  long  as  tlicv  diil  nnj  con  (lid  willi  Ked(>ral  legislation.  Jus- 
lice  McLain  A\a-  tlie  onlv  judLie  w  lio  in  this  case  asscu'ted  in  his 
opinion  the  doctrine  of  (IiM»on>^  v.  OLiden. 

This  doctrine.   lio\vc\«'r.   \\a-   a'_:ain    nphcld   by  a  majority  of 

^   'J'nncv.  ('ati-'iii   aii-l    Xrl-dii.  ".lustici^   Daniel. 
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tlie  court  in  the  Passenger  Cases.*'*  These  cases  involved  the  con- 
stitutionality of  laws  passed  by  the  States  of  New  York  and 
^lassachusetts  imposing  a  tax  upon  all  passenocrs  arriving  from 
other  States  or  foreign  countries,  the  proceeds  of  which  taxes 
were  to  go,  first,  to  pay  the  State  expenses  of  executing  its 
police  laws  excluding  paupers  and  convicts,  and  the  surplus,  if 
any,  to  be  applied  to  the  general  expenses  of  tlie  State.  Justice 
Woodbury  in  a  dissenting  opinion  reiteratevl  the  distinction 
drawn  by  him  in  the  license  cases.  Three  other  judges  also  dis- 
sented from  the  opinion  of  the  court. 

The  modern  rule  on  this  question  received  the  sanction  of 
the  court  for  the  first  time  in  Cooley  v.  Wardens  of  the  Port,**" 
altliough  it  had  been  anticipated  by  Mr.  Justice  Woodbury  in 
his  opinions  in  the  License  Cases  and  the  Passenger  Cases.  The 
statute  whose  constutionality  was  involved  in  (^ooley  v.  Wardens 
of  the  Port  was  one  of  the  State  of  Pennsylvania  regulating  tlie 
employment  of  pilots  in  the  port  of  Philadelphia.  In  their 
decision  in  this  case  the  judges  of  the  Supreme  Court  distin- 
guished between  regulations  of  commerce  in  which  uniforuiity 
throughout  the  Ignited  State<  is  desiral)le  and  tliose  otiier  regu- 
bitions  wliich,  being  local  in  tlieir  nature,  may  properly  admit 
of  variations  in  different  phices  to  meet  varying  local  conditions. 
.\s  to  the  first  class  of  regulations,  the  court  affirmed  the  rule 
in  Gibbons  v.  Ogden :  as  to  the  second  class,  it  held  that  in  tlie 
absence  of  P>deral  statutes  the  different  States  inight  legislate 
for  their  own  territory.  While  the  power  of  Congress  was  still 
held  supreme  in  all  cas<^s,  it  was  only  exclusive  in  those  of  the 
first  class.  Mr.  Justice  Curtis,  in  delivering  the  opinion  of  the 
court,  said  in  part:  *'When  the  nature  of  a  power  like  this  is 
spoken  of,- when  it  is  said  that  the  nature  of  the  power  HMpiire^ 
that  it  should  be  exercised  exclusively  liy  Congress,  it  must  be 
intended  to  refer  to  the  subject.s  of  that  power,  and  to  say  tliey 
are  of  sucji  a  nature  as  to  require  exclusive  legislation  by  Con- 
izress.  Now,  the  power  to  regulate  commerce  embrace^  a  vast 
field,   containing  not  only   many  but  exceedingly   various   sub- 

'•'7    Howanl,   283,   dccidcl   1848.        Morris   v.    Rosinri. 
Tlic    **Pa.ss(Mi^rr   Cases''    in«linl<'<l  *' 12  HowmkI.  2H0,  dccidcMl    ISol. 

the  cases  of  Smith   v.  Turner  an«l 
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jects,  quite  unlike  in  their  nature;  some  imperatively  demand- 
ing a  single  uniform  rule,  operating  equally  on  the  commerce 
of  the  United  States  in  every  port;  and  some,  like  the  subject 
now  in  question,  as  imperatively  demanding  that  diversity  which 
alone  can  meet  the  local  necessities  of  navigation.  Either  ab- 
solutely to  affirm  or  deny  that  the  nature  of  this  power  requires 
exclusive  legislation  by  Congress  is  to  lose  sight  of  the  nature  of 
tlie  subject  of  this  power,  and  to  assert  concerning  all  of  them 
is  really  applicable  to  a  part," 

Althoudi  for  more  than  a  half  a  centurv  the  case  of  Coolev 
V.  Wardens  of  the  Port  lias  been  recognized  as  containing  the 
correct  principle  as  to  the  respective  powers  of  the  State  and 
Federal  governnionts,  the  application  of  the  rule  has  often  been 
a  matter  of  difficulty.  No  clear-cut  line  of  demarcation  divides 
llie  two  classes  of  cases,  and  it  is  not  always  easy  to  decide 
whctlier  a  certain  commercial  regulation  is  general  or  local  in 
its  character.  The  courts  have  been  compelled  to  decide  each 
case  which  came  before  tliom  on  its  own  particular  state  of  facts. 

In  County  of  ^lobile  v.  Kimball^'  it  was  held  that  the  im- 
pnnemont  of  harbors,  bays  and  navigable  rivers  within  the 
States  may  l)e  re.iriilntcd  by  State  autliority,  if  such  regulation 
(l(tcs  not  iin[)air  tlicir  navifration  as  permitted  under  the  laws 
of  tlie  Initod  State-  n<»r  defeat  any  system  for  the  improvement 
of  their  navJLiation  provided  liv  the  iieneral  government.  The 
court  in  this  dcci-ion  tlins  comnuMits  on  the  principle  involved: 
"'Hie  nniforniity  <»f  coiiiin<'rci;il  r<^;j:nlntioiis  which  the  grant  to 
('oiiLii-ess  was  de>^i.i:iied  to  -cciire  is  only  for  cases  where  such 
uniformity  is  practical.  \Vh<M-e,  from  its  nature  or  the  sphere 
of  its  opei'ati(ni,  tli(^  subject  is  local  and  limit('d,  special  regula- 
tions adapted  to  the  iiniiiediMte  locality  could  only  have  been 
contemplated.  State  action  upcm  such  subjects  can  constitute 
no  int(M'fen'nce  with  the  commercial  power  of  Congress,  for 
when  that  acts  the  State  authority  is  superseded.  Inaction  of 
Coni:res«i  upon  these  subjects  of  a  local  nature  or  operation. 
unlike^  its  inaction  upon  matters  nffectini'-  all  the  States  and 
r('«|uii-inL:'  uniforniit\  (W  rcLiiihiiion.  is  not  to  be  taken  as  a  dec- 
laration thai  noihin--  sliall  be  done  with  respect  to  them,  but  is 


§5^58  TI^*^^  REGULATION  OF  COMMKRCE.  40I 

rather  to  be  deemed  a  declaration  that  for  the  time  being,  and 
until  it  sees  fit  to  act,  they  may  be  regulated  by  State  authority." 

This  decision  is  sometimes  referred  to  as  deciding  that  one 
test  of  the  constitutionality  of  a  State  law  on  the  subject  of 
commerce  is  whether  it  would  result  in  discrimination/''  Such 
a  deduction  from  this  decision  is,  however,  unwarranted.  That 
the  absence  of  any  discrimination  between  h)cal  and  interstate 
commerce  is  not  alone  sufficient  to  render  a  State  law  constitu- 
tional is  shown  by  the  decision  in  the  case  of  the  State  freight 
tax/'*  This  decision  involved  the  constitutionality  of  a  law  of 
the  State  of  Pennsylvania  which  laid  a  tax  on  every  ton  of 
Creiglit  carried  within  the  limits  of  the  State.  The  tax  fell  both 
on  that  commerce  which  was  strictly  local  and  that  which  was 
interstate  in  its  character;  but  in  spite  of  this  laek  of  discrimina- 
tion tin*  law  was  held  to  be  an  unconstitutional  interference 
with  interstate  commerce. 

Several  of  the  important  decisicms  of  the  Supreme  Court  on 
this  question  of  tlie  extent  to  winch  State  may  properly  be  al- 
lowed to  regulate  connnerce  liave  been  concei'ned  witli  the  famous 
original  package  rule.  The  first  case  involving  the  application 
of  this  principle  was  that  of  Brown  v.  Maryhmd/'''^  decided  in 
18*^7  and  already  referred  to  in  this  chapter.  In  the  decision 
in  this  case  it  was  lield  that  as  sale  is  the  ol)ject  of  importation, 
the  importation  of  goods  for  sale  was  not  (•omj)lete  until  the 
goods  bad  been  sold,  and  that  an  article  could  not  Ik'  considered 
as  incorporated  with  the  general  mass  of  property  of  the  State 
while  it  still  remained  in  its  original  ))ackage  in  the  bands  of 
the  importer.  Forty  years  later  this  rule  was  modified  bv  the 
decision  in  the  case  of  Woodi-ufl*  v.  l*arban,'^  in  whicli  the  Su- 
preme Court  held  that  this  rule  should  only  be  ap})lie(l  in  the 
case  of  goods  im))orte(l  from  foreign  countries  and  not  to  goods 
merely  imported  into  one  State  from  another  State.  This  modi- 
fied rule  was  followcfl  by  the  court  in  the  cases  of  Brown  v. 
Houston,"^-  and  Robbins  v.  Taxing  District. '■•     In  the  still  more 

*' 800  Pronticc  ;nnl  Hjjan.  "  Com-  ''"12   Whcnton.   419, 

wu'TVp   Claiisj*  of   (he  Fcih'ral   i\m  'S    WmIImcc.    ]'2:\. 
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recent  cases,  however,  of  Bowman  v.  The  Northwestern  Rail 
road,'^  and  Leisy  v.  Hardin,'""*  the  Supreme  Court,  although  in 
each  case  by  a  divided  vote,  leturned  to  the  doctrine  as  laid  down 
in  Brown  v.  Maryland. 

This  last  mentioned  case  grcAv  out  of  the  prohibition  law  of 
the  State  of  Iowa.  Certain  citizens  of  Illinois,  in  disregard  of 
this  law.  shipped  beer  into  Iowa,  and  u|)on  its  seizure  by  officers 
of  the  law  brought  an  action  of  replevin  to  recover  it.  A  judg- 
ment by  the  Supreme  Court  of  Iowa  in  favor  of  the  defendants 
was  overruled  by  the  Supreme  Court  of  the  United  States,  which 
held  that  the  riglit  of.  Congress  to  provide  for  the  interchange 
of  c'onimodities  between  the  States  involved  the  control  over 
such  counnerce  until  the  commodities  were  incorporated  into 
the  geiuM'al  iiuiss  of  property  of  the  State  (thus  deciding  as  to 
interstate  cominerce  wluit  Brown  v.  Maryland  decided  as  to 
foreign  commerce)  ;  that  while  any  State  under  its  general 
police  powers  had  the  right  to  provide  for  the  security  of  the 
li\es,  limljs,  health  and  comfort  of  persons  and  the  protection 
(»f  pio]H'rty,  so  situated,  yet  a  subject  matter  which  has  l)een 
(onlided  exclusively  to  Congress  by  the  Constitution  is  not  within 
the  jui'isdiction  of  the  police  ])owers  of  the  State  unless  placed 
there  by  congrosioiuil  action,  and  that,  therefore,  as  l)eer  was 
!i  generally  recognizc'd  article  of  eoinmerce,  no  State  could  pro- 
hibit its  importation,  or  its  sale  in  the  original  packages  in 
which  it  was  iin]>o!te(L  The  opinion  closed  >\ith  the  following 
paragraph  : 

''Whatever  our  individual  views  may  be  as  to  the  deleterious 
or  (langr-rous  (jnalitic<  of  ])articular  articles,  we  cannot  hold 
ihai  any  articles  which  Congress  recognizes  as  subjects  of  inter- 
>lale  conmiercc  arc  no!  sucli,  or  that  whatever  are  thus  recog- 
nized can  ]<o  controlled  by  Male  laws  amounting  to  regulations, 
\\hil(^  they  retain  that  character;  altluiugh,  at  the  same  time,  if 
directly  dangerous  in  t hem ><•  Ives  tlie  State  may  take  appropri- 
ate measui-es  to  gnai'<]  against  injury  before  it  obtains  complete 
jnrisdiciion  over  tluMii.  ^J'o  concede  to  a  State  the  power  to 
exclude,  directly  or  indirectly,  articles  so  situated,  without  con- 
;!re>sioiinl  pernii<>ion.  is  to  concede  to  a  majority  of  the  people 

'  ]^:r^  l\s.   UuK  .I.M-i.led  in  1SS7.  '^las  U.S.  100;  decided  in  1890. 
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of  a  State,  represented  in  the  State  Legislature,  the  power  to 
regulate  commercial  intercourse  between  the  States,  by  deter- 
mining what  shall  be  its  subjects,  when  that  power  was  dis- 
tinctly granted  to  be  exercised  by  the  people  of  the  United 
States,  represented  in  Congress,  and  its  possession  by  the  latter 
was  considered  essential  to  that  more  perfect  union  which  the 
constitution  was  adopted  to  create.  Undoubtedly  there  is  diffi- 
culty in  drawing  the  line  between  the  municipal  powers  of  the 
one  government  and  the  commercial  powers  of  the  other,  but 
when  that  line  is  determined  in  the  particular  instance,  ac- 
commodation to  it,  without  serious  inconvenience,  may  readily 
Ixi  found,  to  use  the  language  of  Mr.  Justice  Johnson  in  Gib- 
bons V.  Ogden,  22  U.  S.  8  Wheat.  1,248  [1,  23,  80],  'in  a  frank 
and  candid  cooperation   for  the  general  good.' '' 

However  sound  the  doctrine  in  Leisy  v.  Hardin  may  have 
Ukmi,  (he  inconveniences  of  its  application  avcic  so  great  as  to 
induce  Congress  to  alleviate  them  by  the  passage  of  the  Wilson 
Act  of  Congress  of  August  8,  1890,  which  provided  "That  all 
fermented,  distilled  or  other  intoxicating  liquors  or  liquids  trans- 
ported into  any  State  or  ''J'erritory  or  remaining  therein  for  use, 
consunif)tion,  sale  or  storage  therein,  shall  uptm  arrival  in  sucli 
State  or  Territory  be  subject  to  the  operation  and  effect  of  the 
hiw  of  such  State  or  'J'crritory  enacted  in  the  exercise-  of  its 
police  jiowcrs,  to  tlic  same  extent  and  in  the  same  mannc^r  as 
thougli  such  li{]uids  or  li(jUors  hnd  been  f)roduccd  in  such  States 
or  Territory,  and  shall  not  he  exem[)t  therefroru  by  reason  of 
being  introduced  tlierein  in  original  packagers  or  odierwise.'' 

In  re  Kahrer  idenjically  the  same  question  as  liad  conies  in 
licisy  v.  Hardin  was  before  tlie  court,  excej)t  thai  th(»  Wilson  Act 
had  been  passiMJ  in  (lie  ineaniim(\  The  court  said:  ^'Congress 
(lid  not  use  terms  of  jiennission  lo  ihe  States  to  act,  hut  sinij)ly 
removed  an  impediment  to  Ihe  enloreement  of  the  vState  laws  in 
re<pect  to  imported  ])ackage^  in  their  original  condition,  created 
by  the  absence  of  a  specific  utterance  on  its  part.  It  imparted 
no  power  to  the  State  not  then  possessed,  htit  allowed  imported 
proj)erty  to  fall  at  once  uj)on  arrival  withiii  Ihe  local  jurisdic- 
tion.'' 
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All  State  statutes  (lisoriiuinatiiig  in  any  way  against  citizens 
of  otlier  States,  or  the  productions  of  other  States,  have  invari- 
ably been  held  unconstitutional.  In  Welton  v.  Missouri"  a 
State  statute  was  held  void  which  required  the  payment  of  a 
license  tax  from  persons  selhng,  by  going  from  place  to  place 
within  the  State  for  purpose,  goods  not  the  growth  or  manufac- 
ture of  the  State,  and  did  not  require  such  a  license  tax  from 
persons  so  selling  goods  which  were  the  growth  or  manufacture 
of  the  State.  On  the  other  hand,  in  Howe  Machine  Company  v. 
Gage'^^  a  State  statute  wliich  imposed  a  like  tax,  without  dis- 
criminating as  to  the  place  of  growth  or  produce  of  material  or 
numufacture,  was  adjudged  to  be  constitutional  and  valid  as  ap- 
plied to  machines  made  in  an<l  brought  from  another  State. 

The  law  of  Kentucky  (Act  of  AFarch  2,  18(30)  required  from 
the  agent  of  cNciy  e\])ivss  company  not  incorporated  by  the  law> 
of  Kentucky  a  license  from  the  auditor  of  j)ul)lic  acc-ounts  before 
he  could  can-y  ou  business  for  said  com])any  in  the  State.  'J'his- 
was  held  unconsiitutional  in  Crutcher  v.  Kentucky,''"  so  far  a^ 
it  ap})licd  to  interstate  commerce. 

in  liobbiTis  V.  Shelby  County  Taxing  District'*^  a  State 
law  re(|uiring  the  ])ayiMcnt  of  a  license  tax  by  drummers  and 
jjcrsons  not  having  a  rcgularlv  licensed  hous<'  of  l)usiness  within 
(lie  taxing  di.-trict.  oil'cring  for  sale  or  selling  any  goods  by 
sample.  wa>  (b'cidcd  to  1m»  unconstitutional  as  applied  to  |)ers()ns 
oil'cring  to  sell  l:oo(Is  on  bcluilf  of  merchants  residing  in  other 
Slates,  ltccau>e.  a^  the  niajoritv  of  the  court  held,  its  effect  was 
"to  tax  sale  of  >ucli  goods,  or  the  oiler  to  sell  them,  before  they 
;ire  brnugiit   into  the  Slale." 

Hut  in  Delannler  v.  St)utli  Dakota'"'  a  law  of  South  Dakota 
in)|iosing  an  annual  licen-<'  i;i\  on  traxcling  salesmen  selling  fu- 
(•IVeriui:  for  -nle  or  >oli(iiin.i:  oiders  for  intoxicating  liquors  in 
«iuantiti<'s  of  ]••<>  than   hve  Liallons  was  held  constitutional. 

An  ini|)ort;nii  constitutional  (|uestion  at  the  present  day  is 
lh<'  que-licn  of  the  rinht-  of  a  corjioi'ation.  established  bv  one 
of  the  States  of  the  rninii.  in  anotlier  State.     It  may  be  said  in 

MM    I'.  S.   L'7.-,.  '•'  li'u  r.  S.  480. 
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general  on  this  i)()int  that  a  corporation  is  not  a  citizen  of  the 
Slate  wliich  creates  it  under  tlie  clause  of  the  fourth  article 
providing  that: 

"The  citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  imnuiuities  of  citizens  in  tlie  several  States/* 

A  foreign  corporation  doing  business  in  a  ^tate,  however,  is 
protected  under  the  provisions  of  the  fourtcH.Mith  amendment, 
that  no  State  shall  '*deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.'' 

A  State  may  thus  prohibit  foreign  corporations  from  doing 
business  within  its  limits,  or  it  may  admit  them  under  such 
conditions  as  it  may  deem  proper;  it  cannot  ;idmit  them,  how- 
ever, and  then  discriminate  against  them,  in  a  recent  case''-  it 
was  lield  by  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Arkansas  tliat : 

'AVhile  a  State  whicli  lias  admitted  a  foreign  coi'poration  to 
the  right  to  do  business  therein  lias  power  to  withdraw  sueh 
j)ermission  at  pleasure,  the  exercise  of  such  power  is  subject  to 
the  limitation  that  where  the  corporation  1ms  been  granttMl  a 
franchise  in  the  nature  of  a  contract  it  is  piotected  from  im- 
pairment by  the  contra<'t  clause  of  tlu   constiiution.'" 

Many  ca>es  have  reeently  come  before  the  Federal  courts  in- 
volving the  construction  of  that  .-t'rics  of  acts  whieh  began  with 
the  Interstate  Commerce  Act  of   ISST. 

§  259.  Crandall  v.  Nevada. — In  each  of  the  cases  men- 
tioned in  the  last  section  wliich  held  a  State  >tatute  to  be  un- 
constitutional, such  decision  was  based  upon  the  violation  by 
the  statute  of  some  ])articular  clan>e  of  tin*  Constitution.  There 
renuiins  to  be  considenvl  an  important  and  far-reaching  case 
where  the  unconstitutionality  of  a  law  was  j)lace(l  uj)on  the 
broader  grounds  of  op])osition  to  the  general  -pirit  and  meaning 
of  the  Constitution  as  a  whole. 

Tlie  principle  that  a  statute,  eitlier  national  or  State,  might 
be  uiu-onstitntional,  e\en  altboiiiili  it  was  inipns^ible  t<>  ])oint 
out  the  particular  chuise  or  line  of  the  Con««iitutinn  \iolated, 
was  recognized  as  eai-|\   as  the  famous  decision  in  McCulloch  v. 

•■•M.'hicago.  H.    r.  &   P.   Hy.  Co.  v.LiHlwi^r,   mc.    Fed.  Hep.    If)!.'. 
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Maryland.  'J'liis  doctrine  was  more  particularly  applied  to  com- 
mercial regulations  in  the  case  of  Crandall  v.  Nevada."^ 

The  Stale  of  Nevada  enacted  a  law  j)n)viding  that  a  capita- 
tion tax  of  one  dolhir  sliould  l>e  levied  upon  every  person  leavini: 
the  State  by  any  railroad  or  stage  coach,  such  tax  to  be  paid  by 
the  odicers  and  agent  of  tlie  railroad  companies  and  the  pro- 
prietors of  the  stage  coaches.  For  a  violation  of  this  statute 
one  Wm.  H.  Crandall  was  arrested  and  imprisoned.  As  a  de- 
fense Crandall  pleaded  the  unconstitutionality  of  the  law,  and 
the  Supreme  Court  of  Xevaihi  upliolding  the  statute,  he  carried 
the  case  to  the  Su})reme  Court  of  the  United  States  by  a  writ 
of  error.  'I'he  princij)le  enunciated  in  this  case  can  be  seen  l>est 
by  the  following  extracts  fi'om  the  decision: 

'Mn  tlie  argument  of  tlie  counsel  for  the  defendant  in  error, 
and  in  tbe  opinion  of  SiijHcmc  Court  of  Nevada,  which  is  found 
in  tbe  record,  it  is  assumed  thai  this  (piestion  must  ho  decided 
by  an  e\c]usi\t*  n'fci'cnce  to  two  ju'ovisions  of  the  Constitution, 
nauu'ly:  tbat  wliicli  lorbids  any  State,  without  the  consent  of 
Congress,  to  lay  any  imposts  or  duties  on  imports  or  exports,  and 
(hat  which  confers  on  Congress  tbe  power  to  regulate  commerce 
with  foreign  nations  and  among  ibe  several  States. 

'*Tbe  (|U(,'sti(Ui  as  tbus  naiiowcMl  down  is  not  free  from  ditli- 
culties.     *     *     * 

'*Hut  we  do  not  concede  tliat  ihc  (juestion  before  us  is  to  be 
determined  by  tlie  two  clauses  of  (lie  Constitution  which  we 
have  examined. 

"The  peo])le  of  l]ies<'  rnited  States  constitute  our  nation. 
Tbey  liave  a  government  in  wbieh  all  of  them  are  deeply  intor- 
<'>ted.  This  government  lias  iieeessai-ily  a  capital  established 
by  law,  wliere  \\<  j>rinei])al  o])erations  are  conducted.  Here  sits 
its  legislature,  composed  of  senators  and  representatives  from 
tbe  States  and  from  Die  ])eoj)le  of  th<'  State.  Here  resides  the 
president,  directing  iliroui:))  (liou-ands  of  agents  the  execution 
of  tbe  laws  all  over  this  vast  country.  Il(M*e  is  the  seat  of  the 
suprenu.'  judicial  power  of  tlie  nation,  lo  Avhich  all  its  citizens 
have  a  rigid  to  resort  lo  claim  justice  at  its  hands.  Here  are 
ibe   great   exinuitive    dep.-iii  in<Mil-,    ndminislering    the   offices   of 

"G  Wallace,  35. 
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the  mails,  of  tlie  public  lands,  of  the  collection  and  distribution 
i)(  the  public  revenues,  and  of  our  foreign  relations.  These  ai"i; 
(stablislied  and  conducted  under  the  admitted  powers  of  the  Fed- 
eral government.  That  government  has  a  right  to  call  to  this 
point  any  or  all  of  its  citizens  to  aid  in  its  service,  as  mcmhors 
of  the  Congress,  of  the  courts,  of  the  executive  departments, 
and  to  fill  all  its  other  ottices :  and  this  right  cannot  \ye  made 
to  depend  upon  the  pleasure  of  a  State  over  whose  territory  they 
must  pass  to  I'each  the  point  w-here  these  services  must  be  ren- 
dered. The  government  also  has  its  offices  of  secondary  impor- 
tance in  all  other  parts  of  the  country.  On  the  sea  coasts  and 
on  the  rivers  it  has  its  ports  of  entry,  in  the  interior  it  has 
its  lan<l  ot!ices,  its  revenue  ottices  and  its  sub-treasuries.  In  all 
these  it  demands  the  services  of  its  citizens,  and  is  entitled  to 
bring  them  to  these  points  from  all  quarters  of  the  nation,  and 
no  power  can  exist  in  a  State  to  obstruct  this  right  thnt  would 
not  enable  it  to  defeat  the  purpose  for  which  the  governm<Mit 
was  ijstablished. 

**The  Federal  power  has  a  right  to  declare  and  prosecute  wars 
and,  as  a  necessary  incident,  to  raise  and  transport  troops 
through  and  over  the  territory  of  any  State  of  the  Tnion. 

*'lf  tliis  right  is  dependent  in  any  sense,  liowever  limited, 
upon  the  jjleasure  of  a  State,  the  government  itself  nuiy  be 
overthrown  by  an  obstruction  to  its  exercise.     *     *     * 

"But  if  the  government  has  these  rights  on  her  account,  the 
citizen  also  has  correlative  rights.  He  has  the  right  to  come  to 
tjie  seat  of  government  to  assert  any  claim  he  may  have  upon 
that  government  or  to  any  business  he  may  have  witli  it.  To 
seek  its  protection,  to  share  its  offices,  to  engage  in  admin- 
istering its  functions,  he  has  a  right  to  free  acci^ss  to  its  seaports, 
througli  which  all  the  operations  of  foreign  trade  and  commerce 
are  conducted,  to  the  sub-treasuries,  the  land  offices,  the  revenue 
offices,  and  the  courts  of  justice  in  the  several  States,  and  this 
right  is  in  its  nature  independent  of  the  will  of  any  State  ov(m- 
whose  soil  he  must  pass  in  the  exercise  of  it. 

*'The  views  here  advanced  are  neitlier  nr)vcl  nor  unsujiported 
by  authority.     The  question  of  the  taxing  power  of  the  States. 
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as  its  exercise  has  affeeted  the  functions  of  tlie  Federal  govern- 
nicnl,  has  hcen  repeatedly  considered  hv  this  court,  and  the 
ii<i:ht  of  tlie  Slates  in  this  mode  to  impede  or  embarrass  the  con- 
stitutional o]K?rations  of  that  <iovernment,  or  the  rights  which 
its  citizens  hold  under  it,  has  been  uniformly  denied." 

Crandall  v.  Nevada  emphasizes  Ijoth  the  general  supremacy 
of  the  Federal  government  and  the  wide  extent  of  its  power  of 
regulation  over  comuierce.  Although  the  ease,  directly,  merely 
denies  a  certain  power  to  the  States,  it  also,  hy  the  strongest 
inference,  confers  additional  powers  upon  the  central  govern- 
uient.  The  control  of  the  I'nited  States  government  as  asserted 
in  this  case  is  a  far  stronger  one  than  tliat  pro<*laimed  in  Gib- 
])ons  V.  Ogdcn  or  Cooley  v.  Waideiis  of  the  Port.  Any  power 
which  rests  entirely  upon  a  particular  clause  must  of  necessity 
fall  short,  in  the  extent  of  its  application,  of  a  power  resting 
upon  the  spirit  and  intention  of  the  whole  Constitution.  Such 
a  power  as  the  latter  can  be  expanded  to  keep  pace  with  the 
expansion  of  the  nation,  and  can  always  give  authority  for  what- 
ever decrees  of  Federal  regubition  of  commerce  the  public  wel- 
fare may  seem  lo  deuiand. 

^  2t;0.  The  Interstate  Commerce  Commission. — Although 
Congress  bad  j)assed  an  act  for  the  regulation  of  railroads  as 
carlv  as  1S(;<;,  it  was  not  until  the  passage  of  the  Interstate  Com- 
uierce Act  in  18ST,  that  any  I'cal  effort  was  made  for  an  effective 
regubition  of  ihc  business  of  couuiion  carriers  who  were  engaged 
in  intcrstal<»  coumicrt'c.  The  immediate  cause  of  the  passage  of 
this  act  was  I  be  decision  in  ]SX{),  of  the  Supreme  Court  of  the 
Cruted  Slates  in  Wabash.  St.  Louis  \-  Pacific  Kailroad  Co.  vs. 
Illinois,^*  hobling  tliat  the  States  bad  no  power  to  regulate  rates 
within  their  borcb-rs  ejiarged  bv  railroads  on  interstate  shipments. 
This  <lecision  not  only  reversed  tlie  decision  rendered  in  the  case 
by  the  Suju'cme  Court  of  Illinois,  l)ut  was  also  contrary  to  the 
early  decision  of  llu*  Supreme  Court  of  the  United  States, 
in  the  so-calb'd  (iranger  Cases.'''  and  clearly  showed  the  necessity 
of  Fe(lerMl  leiiislation  on  the  subject. 

'^^MIS    V.    S.    r,.')?.    ri'vorsin^T    104  "^MU  U.  S.  113. 

111.  47<>. 
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The  result  was  the  passage  of  the  Interstate  Commerce  Act 
which  became  a  law  on  February  -A,  J8S7.  The  bill  provided  for 
the  appointment  of  a  commission  with  a  general  control  over 
the  business  of  all  common  carriers  engaged  in  interstate  com- 
merce, which  transport  goods  either  entirely  or  partially  by  rail- 
roads. Common  carriers  engaged  in  interstate  commerce  who 
iiansport  goods  entirely  by  water,  and  independent  ex]iress  com- 
panies do  not  come  within  the  provisions  of  the  act. 

The  commission  has  the  power  to  declare  the  rates  charged  by 
railroads  unreasonable,  and  at  first  they  undertook  to  prescribe 
rates  for  the  future.  This  right,  however,  was  soon  denied  to 
them  by  the  Supreme  Court,*'®  with  a  consequent  very  great 
diminution  of  the  efficiency  of  the  commission.  The  commission 
for  a  numl)er  of  years  could  not  even  prescril)e  a  maximum  and 
minimum  rate.  The  most  effective  provisions  of  the  "Interstate 
Commerce  Act'*  have  been  those  against  discrimination  and 
against  pooling  by  the  railroads,  but  even  these  have  been  avoidc<l 
and  only  partially  enforced,  and  the  success  of  the  act  to  date  luis 
not  l)een  very  marked.  The  responsibility  for  the  failure  falN 
about  equally  on  each  of  the  three  '.  f  the  departments  of  the 
i:overnment. 

Amendatory  acts  Avere  passed  by  Congress  in  1881),  ]89o,  H)(>:i 
and  inOG.  ''The  first  of  these  was  tliat  of  1889  and  gave  a 
shipper  an  additional  sunmiary  and  effective  remedy  by  writ  of 
numdamus  to  compel  tlie  carrier  to  furnish  ecpial  facilities.  Thai 
of  ]8i)3  remedied  the  difficulty  growing  out  of  the  inability  to  en- 
force self-incriminating  testimony.  In  1903  was  enacted  the  so- 
called  Expedition  Act,  wliich  materially  expedited  the  procedui'c 
in  suits  brought  by  the  United  States,  or  suits  prosecuted  by 
direction  of  the  attorney  general  in  the  name  of  the  Interstate 
Commerce  Coinmission.  The  Amendatory  Act  of  Febr\iary  19. 
1903,  known  as  tlio  Flkiii's  Law,  made  very  important  elianges. 
and  materially  enforced  the  ])rovisions  against  discriminallons.  in 
that  it  made  the  published  rates  conclusive  against  the  carri<'r. 
every  deviation  therefrom  l)eing  punishable.  The  seo|)e  of  thf 
act  was  also  materially  extended  as  to  the  parties  subjeel  to  it- 

••  The  Social  Circle  Case,  162  U.       Case,  17()  U.  S.  479. 
S.  184;   Cincinnati  Freight  Bureau 
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jirovipions.  Fine  was  substituted  for  imprisonment  in  the  pennl 
provisions  of  tlie  act.  None  of  these  amendments  have  affected 
Ihe  rate-making  power  of  the  Commission."^' 

Tiiere  is  no  definite  standard  of  reasonableness  in  railroad  rates. 
^*'l'he  subject  of  the  reasonableness  of  railroad  rates  and  the  fac- 
tors to  be  considered  in  the  determination  of  such  reasonableness 
have  tlius  been  considered  by  the  Federal  courts  in  two  classes 
of  cases.  That  is,  in  cases  arising  under  the  Interstate  Com- 
merce Act,  where  the  shipper  complains  that  he  is  charged  bv 
tlie  carrier  more  tlian  a  reasonable  rate,  and  in  cases  arising 
under  State  laws,  wliere  the  carrier  complains  that  he  is  prohib- 
ited by  tlie  State  law  or  order  of  a  State  commission  having  the 
force  of  law  from  charging  a  reasonable  rate. 

''While  the  Interstate  Commerce  Act  reafifirms  the  common 
hiw  in  the  requirement  of  reasonablen(\<s,  neither  the  statute' 
nor  the  common  law  furnishes  any  definite  standard  for  the 
(l<'l<'rminjition  of  wluit  is  reasonable.  In  ordinary  business  trans- 
actions a  reasonable  clinrge  for  a  personal  service  is  the  resultant 
of  Hh)  fiee  economic  forces  of  supply  and  demand.  It  is  ob- 
vious thnl  under  the  complicated  conditions  of  railway  trans- 
portation tiiis  Uvv  ])lay  of  the  economic  forces  of  supply  and 
demand  (hKt^  not  ordinarily  exist.  When  competition  doe< 
act  in  (ititermining  railway  rates,  it  is  only  at  certain  points,  as 
terminal  centers,  where  tlie  rate  may  l)e  made  unreasonable  from 
the  carrier's  point  of  view,  while  at  local  points  on  the  same 
line  it  may  not  exist  at  all.  The  standard  of  reasonableness, 
therefore.  i>  one  thing  for  the  raili'oad  manager  who  wishes  to 
secure  at  all  tiuK^s  a  riMisonable  pi'olit  upon  the  cost  of  service, 
an<l  a  veiT  di  lie  rent  thing  for  the  shij)|)er  who  wishes  to  secure 
at  all  times  a  reasonable  profit  for  liis  own  business  as  against 
his  competitors  in  other  communities.'''^** 

In  the  case  of  United  States  v.  Trans-Missouri  Freight  Asso- 
cialion''''  tin*  Supreme  Court  of  tlu^  Cnited  States  said  on  this 
point  : 

*'T1hm-(^  is  anotluM'  side  to  tliis  <|uestion.  however,  and  it  ma; 
no!    he  amiss  lo  V('U'v  to  oik^  or  two   facts  which   tend  to  some- 

'■'  .TikIsoti     on      TiitcrstMto     Com-  ''"  M..  p.  137. 

iiu'ivo,  p.  n-j.  '"nm  u.  s.  -joo. 
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wliat  modify  and  alter  the  li<,dit  in  which  the  subject  could  bc^ 
regarded.  If  only  that  kind  of  contract  which  is  in  unreasonable 
restraint  of  tradt?  be  within  the  meaning  of  the  statute,  and  de- 
(larcd  therein  to  be  illegal,  it  is  at  once  a])parent  Ihat  tlie  sub- 
ject of  what  is  a  reasonable  rate  is  attended  with  great  uncer- 
tainty. What  is  a  j)roper  standard  by  which  to  judge  the  fact 
of  reasonable  rates?  Must  the  rate  be  so  high  as  to  enable  the 
return  for  the  wliole  business  done  to  amount  to  a  sum  sufficient 
to  afford  the  shareholder  a  fair  and  reasonable  profit  upon  his 
investment?  If  so.  what  is  a  fair  and  reasonable  profit?  That 
depends  sometimes  upon  the  risk  incurred,  and  the  rate  itself 
(liiTers  in  different  loealities.  Which  is  the  one  to  which  refer- 
eiue  is  to  be  nuide  as  the  standard?  Or  is  tlie  reasoiuibleness  of 
th(^  profit  to  l>e  limited  to  a  fair  return  u{)on  the  capital  that 
would  have  l)een  sullicient  to  build  and  e(juip  the  road,  if  hon- 
estly experuled?  Or  is  still  another  standard  to  be  (4'eated,  and 
the  reasonableness  of  the  eharg(*<  tried  by  the  c()st  of  tlui  car- 
riage of  the  article  and  a  reasonabh^  ])rollt  allowed  on  that? 
And  in  such  case  would  contribution  to  a  sinking  fund  to  make 
repairs  upon  the  roadbed  and  renewal  of  cars,  etc.,  be  assumed 
as  a  ])ro|)er  item?  Or  is  the  reasonableness  of  the  charge  to  be 
te4ed  In'  reference  to  the  charges  for  the  transportation  of  the 
same  kind  of  pro])erty  made  by  otlier  roads  similarly  situated? 
If  the  latter,  a  cond)ination  among  such  roads  as  to  rates  would, 
of  course,  furnish  no  means  of  answering  the  question.  It  is 
(piite  apparent,  therefore,  that  it  is  excecMlingly  difficult  to  for- 
mulate even  the  terms  of  the  rule  itself  which  should  govern 
in  the  matter  of  determining  what  would  be  reasonable  rate-^ 
for  transportation.  While  even  after  the  standard  should  be 
determined  there  is  such  an  infinite  variety  of  facts  entering 
into  the  question  of  what  is  a  reasonable  rate,  no  matter  what 
standard  is  adopted,  that  any  individual  shipper  would  in  mosi 
cases  be  apt  to  abandon  the  effort  to  slu)w  tlie  unreasonable  char- 
acter of  a  charge  sooner  than  hazard  the  great  expense  in  time 
and  money  necessary  to  prove  the  fad,  and  at  the  same  iluw 
incur  the  ill  will  of  the  road  itself  in  all  his  future  dealings 
with  it.  To  say,  therefore,  tliat  tlie  act  excludes  agreement- 
which   are  not   in   unreasonable   restraint   of   trade,   and    which 


412  CONSTITUTIONAL  LAW.  ^  261 

tend  jiimply  to  keep  up  reasonable  rates  for  transportation,  it- 
substantially  to  leave  the  question  of  reasonableness  to  the  com- 
panies themselves.** 
§  2()1.    The  Anti-Trust  Act.— The  Anti-Trust  Act  of  1890, 

entitled  "An  act  to  i)rotcct  trade  and  connnerce  against  unlawful 
restraints  and  monopolies,**  declared  illegal  and  criminal  every 
contract  or  combination,  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  interstate  or  foreign  trade  or  com- 
merce. Molations  of  this  act  were  at  first  punishable  by  either 
line  or  imprisonment,  l)ul  the  second  form  of  punishment  ha*: 
been  abolished. 

A  narrow  intt^rprctation  was  given  to  this  act  by  the  Supreme 
Court  of  the  I'nitcd  States  in  the  Sugar  Trust  Case/^  where 
it  was  hchl  that  the  statute  could  luit  be  held  to  apply  to  tlie 
case  of  a  State  manufacturing  company  which  was  acquiring 
\>y  purchase  of  the  stock  of  other  refining  companies  througli 
slinres  of  its  own  stock  nearly  complete  control  of  the  manufac- 
ture of  reiiiK'd  sugar  in  the  United  States. 

The  most  iin])ortant  decision  arising  under  the  Anti-Tru<t 
Law  lijis  hccu  that  of  the  Northern  Securities  case."^ 

Tlic  foJh)wing  synopsis  of  this  case  is  taken  from  the  latest 
work  on  the  subject  of  interstate  commerce: 

"The  Nortliern  Securities  case  was  novel  in  that  it  decided  that 
the  cor])oration  organized  umlcr  tlie  laws  of  a  State  and  empow- 
en'd  under  its  charter  to  hoKl  tiie  stock  of  other  corporations  was  ^ 
jtrohihiicd  by  tliis  ;i<l  from  liohliug  the  stock  of  competing  inter- 
state railrt)ad  corporal  inns.  Tlic  illegal  coud)ination  was  founded 
upon  the  fact  of  control  of  competing  railroads  in  a  single  author- 
ity and  the  resulting  ]>owcr  of  direct  suppression  of  competition 
tliroiiLili  such  tonlrol.  'Jliayer.  J.,  in  the  circuit  court,  said 
that  a  State  could  not  in\cst  a  corj)oration  organized  under  it- 
law.-  to  do  acts  in  its  name  which  o|)erate  in  restraint  of  trade 
and  coninierce.  nnd  that  tlie  court  would  not  consider  whether 
a  combination  would  l)e  of  heiielit  to  the  public;  but  that  a  hold- 
ing tor|)oi'ation  organized  under  the  laws  of  the  State  was  in 
violation   of  ilie   Anti-Tru-t   Act,  since  it  destroyed  any  active 

•Mrnitcd   states  v.   Kni^xht  Com-  "' T'nitcd  States  vs.  Northern  S<^- 

p.'iiiy,  ].')(]  T'.  S.  1.  .iiiitics  (•ornj>aiiy,  193  U.  S.  197. 
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form  of  competition  between  tlie  two  roads,  and  it  was  imma- 
terial that  each  company  had  its  own  board  of  directors/^ 

The  holding  corporation  was  condemned  in  this  case,  not  be- 
cause it  was  a  ^'holding  corporation''  merely,  but  because  it  held 
the  stock  of  subsidiary  corporations  directly  engaged  in  inter- 
state commerce,  and  thus  controlled  competition  as  between  those 
com})anies.  The  act.  as  such,  has  nothing  to  do  with  holding 
corporations  where  the  subsidiary  corporations  are  not  engaged 
as  competitors  directly  employed  as  public  carriers  in  interstate 
commerce.  The  right  of  the  holding  corporation  in  other  cases 
depends  uj)on  the  authorization  of  its  own  charter  and  the  laws 
of  the  State  whereunder  the  subsidiary  companies  are  organized 
and  do  business. 

In  the  Trans-Missouri  Freight  Association  cas(^'-  the  (pies- 
tion  was  directly  raised  whether  the  prohibitory  provisions 
of  the  act  of  1800  applied  to  all  contracts  relative  to  interstate 
or  foreign  trade  or  commerce,  or  only  to  such  contracts  as  pro- 
vided for  unreasonable  restraints.  The  Su})reme  Court  \)\  a 
vote  of  five  to  four  held  that  the  act  covered  all  restraints. 

In  the  case  of  Addyston  Pipe  and  Steel  To.  v.  Tnited 
States"  the  contract  iTi  ([uestion  was  held  to  be  violation 
of  the  law,  and  the  rule  was  laid  down  that  no  contractual 
restraint  of  trade  was  enforciljlc  at  common  hiw  unless  it  wa^ 
merely  ancillary  to  some  lawful  contract  involving  some  sucli 
relaticMis  as  vendor  and  vcMidee.  partnership.  em|)loyer  and  ein- 
|)loyee.  and  nece>sary  to  ])rote(t  the  coxcnantee  in  llie  enjoviiient 
of  the  legitimate  fruits  oj*  the  contract,  or  to  |)r«)tect  him  from 
the  (hingers  of  those  unjust  acts  hv  the  other  pjirties.  '{'he  main 
purpose  of  the  contract  sugLiests  the  measui'e  of  j)!-ote(  1  ion 
needed,  an<l  furnishes  a  snilieienlly  uniform  standard  for  de- 
termining th<'  reasonabl(Miess  and  validity  of  the  re"^traint>: 
but  where  the  sol(»  ohj(M't  of  both  j)arties  in  making  the  contrac' 
is  merely  to  restrain  comj>etition  and  enhance  and  maintain 
prices,  the  contract  is  void  and  not  en  forcible  at  common  law. 
and  where  made  in  interstate  commerce  is  violative  of  th(*  act 
of  1800. 

•M6«  r.  S.  290.  M?.!    U.    S.    211;    S.l    hV.].    Hep. 

271. 
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§  262.    Recent  statutes  and  decisions. — The  last  amenda- 

torv  act  (to  date)  of  the  Interstate  Coninierce  Act  was  tliat  of 
June  211,  1906.  The  most  important  provision  of  this  act  is 
the  one  giving  to  the  commission  tlie  power  to  lix  maximum 
rates.  ^lost  of  the  otlier  effective  provisions  contained  in  th(^ 
original  draft  of  tlie  bill  were  stricken  out  before  its  final 
i)assage. 

A  recent  important  decision  as  to  the  powers  of  the  State 
ever  carriers  is  that  in  Atlantic  Coast  Line  v.  X.  C.  lly.  Com- 
mission,'* in  which  the  power  of  the  commission  to  require  a 
carrier  to  put  in  an  additional  train  to  be  run  at  even  a  pecu- 
niary loss  (of  course,  howcvei'.  not  causing  the  company  to  run 
it>  entire  business  at  a  loss),  but  necessary  to  meet  the  con- 
xcniciH-e  of  the  tiavcling  public  on  connecting  with  anotlier 
train,   was  sustained. 

'Vwn  other  cxlrenielv  inii)oi'tant  n^cent  decisions  are  Miss.  Ry. 
Com  Ml.  V.  111.  Cent.  l\y.  Co.'"'  and  Atlantic  Coast  Line  Hy.  Co. 
V.  Wharton,  in  which  it  i<  held  that  tbe  State,  acting  througii 
its  admini^tralive  n^^'ntJ  a  railway  commission,  may,  in  th'' 
abs(4icc  of  c(ingrcs<ioinil  legislation,  riMpiire  an  interstate  train 
(o  slop  at  stations  within  the  State  when  it  is  necessary  to  do 
-()  to  fui"nish  the  ciii/cns  jiropcr  I'acililies:  yci  when  tlie  public 
>ci'vice  is  rciisoriahlv  ful tilled.  Stale  cannot  compel  interstate 
I  rains  to  slop. 

These  liiicc  c;i-c<.  tnken  io^('thcr,  iiivc  tlie  State  full  j)ower 
to  cniii|)cl  ;id('<jii;itc  service  In  th(^  ))nblic. 

A  nnniltei'  of  importjint  eiiscs  imolving  intersiale  commerc'' 
in  sninc  fonii  or  other  juive  iceeiitlv  eonie  before  the  Federal 
<<Hii(-.  Tlic  pinserut  ion  (>r  the  Standard  Oil  (V)nipany  in  11)0; 
;iltr;iet('(|  i^i'cnl  ;it tmt  inn.  |)ii|  the  d(M-i-ion  decided  no  importanl 
le:j;il   (ju-'st  ion. 

Two  iiii|)ort;iiii  dceisioii-  h.-nc  just  been  handed  down  by  the 
Sn|)iviiH'  Coui't,  the  c.-ises  t'cini'  iho'^e  of  In  the  flatter  of  Ed- 
ward T.  ^'oimg.  retiiionei-,  and  Tliomas  F.  Hunter,  SberilV 
of  Hiineoinhe  C.nintv.  State  of  Xortli  Carolina,  v.  James  IL 
\\'«M.d.  Tlie  l('Lii-latui-<  -  "f  Imth  Minnesota  and  Xorlh  Carolina 
had  pasM'd  act-  re-nlatiii-   ihe  raie^  to  I)e  chai-ged  by  railroad- 

*  -jef)  i;.  s.  1.  '  L'e:',  r.  s.  a.'. 
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in  the  States,  and  inflicting  heavy  penalties  for  the  violation  of 
siU'li  rates.  Injunctions  were  issued  by  the  circuit  courts  of  the 
United  States  against  the  enforcement  of  the  statutes  by  the 
States.  The  decision  in  each  case  was  against  the  constitution- 
ality of  the  State  acts. 

Under  existing  Federal  statutes  and  decisions  any  elTectivo 
regulation  of  common  carriers  seems  impossible  either  by  Stale 
or  nation. 


(^HAPTEJ{  XIII. 

(  OXSTJTrXIONAL    QUHSTIONS    ARISING    OUT    OF    SLAVERY, 

TIIK  (  IVIL   WAR,  TKK  Rl«:CONSTRUCTION  PERIOD 

AND  THE  FOURTEENTH  AMENDMENT. 

S  20:^  The  slavery  question. — The  slavery  question  ex- 
c'rt(.»d  iiii  important  inlliK^iicc  upon  the  oiirlv  constitutional  and 
ieunl  as  well  as  political,  social  and  ccononiie  history  of  the 
Tiiitcd  Stales.  Two  of  the  three  great  compromises  adopted 
in  tile  Coiistitiitional  Convention  were  connected  with  this  insti- 
tution J  and  a  lar^e  ])art  of  the  debates  in  this  Convention 
either  dinctiv  or  indirectly  were  concerned  with  slaverv. 
Xeitlier  th(»  word  "slave"  nor  "slaverv,"  however,  is  to  he  foun<l 
in  the  ( 'onstitiilion.  To  avoid  the  use  of  these  words  various 
i\|)f(Iii'nts  wrre  resorted  lo.  'I'lie  three-fifths  i'e])resentation  id' 
the  shnes  w,i>  provided  loi"  l)y  the  provisiims  for  eountin,iz 
"tliree-li fills  ol"  all  other  persons."  tlie  continuance  of  the  slave 
Irade  foi-  1w(Mity  year.^  wa^  -ecuicd  hy  allowing:  "the  migration 
or  imj)oria(ioii  of  such  pei'sons  as  any  of  the  Stales  now  existing 
^liall  think  proper  to  admit;"  while  in  the  fourth  article  of 
I  he  ( 'on<t  itnt  ion  a  >la\e  was  i-eferi'ed  to  as  "a  jxu'son  held  to 
-er\  lee  or  lah<;|-  in  one  Stale,  uiuler  the  laws  thereof." 

I'll"  early  e;ises  iiivohing  the  slavery  cjuestion  which  came 
hefore  the  Sni)reine  Court  wei'e  mainly  relative  to  the  recapture^ 
of  fugitive  slaves.  The  Fugitive  Slavc^  I^aws  of  1705  and  of  1850 
were  hoi h  re))eat<'dlv  held  to  he  constitutional  hv  the  Suprenu^ 
Cmii-t.' 

The  i'i-ht>  of   the   -la\('  owners  were  strongly   upheld  in  tlu* 

'  Sor   riinpt.r    1  \".  ts.-d  in  Norris  v.  Crocker,  13  How- 

"I'liiit  of  17S>:;  ill  I'riLiizv.  I*i-iiii..        lol.     41*0;      and     in     AbleinaiJ     v. 

1(5    IN'tcrs.    ruWK    :ni.l    in     M...»ir    a.        pM.mli.  iM    Howanl.  50(5. 

Illinnis,    1  1    HeN\jn-.l.    !."..      TliMt    of 
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case  of  Prigg  v.  Pennsylvania/^  where  it  was  decided  that  under, 
and  in  virtue  of,  the  Constitution  of  tlie  United  States,  the 
owner  of  a  shive  was  clothed  with  entire  authority,  in  every 
State  of  tlie  Union,  to  seize  and  recapture  liis  shive.  whenever 
he  could  do  so  without  violence  or  a  hreacli  of  the  iK'ace ;  and 
that  a  State  law  which  interrupted,  impeded,  limited,  embar- 
rassed, delayed,  or  postponed  the  right  of  the  owner  to  the  imme- 
diate possession  of  the  slave,  and  the  immediate  commands  of 
his  services,  was  void. 

§  264.  The  *'Dred  Scott  Decision."— It  was  not  until  near- 
ly three-quarters  of  a  century  after  the  adoption  of  the  United 
States  Constitution,  and  until  the  slavery  (juesticm  had  been 
for  many  years  the  leading  political  question  of  the  country, 
that  the  general  status  of  slavery  was  passed  up<m  by  the 
Supreme  Court. 

Of  all  the  decisions  ever  rendered  by  the  Supreme  Court  of 
the  United  States  the  one  which  probably  has  occasioned  the 
most  discussion,  received  the  greatest  amount  of  adverse  criti- 
cism, and  which  is  most  familiar  to  the  average  American  citi- 
zen is  the  case  of  Dred  Scott,  plaintiff  in  error,  v.  John  F.  .V. 
Sandford,*  decided  in  1857,  and  commonly  known  as  the  Dred 
Scott  decision. 

This  case,  in  s])ite  of  the  fact  that  questions  of  the  highest 
importance  was  parsed  upon  in  its  decision,  was  in  its  nature 
a  simple  action  of  tort  for  assault  and  battery.  In  \H'M  Dr. 
Kmerson,  a  surgeon  in  the  United  States  army,  move<l  from 
^lissouri  to  Illinois,  wIktc  slavery  was  prohibited  by  statute, 
taking  with  him  bis  negro  slave.  Dred  Scott.  Thence  in  XH'M] 
they  removed  to  Fort  Snelling,  in  the  territory  of  Tapper 
l^ouisiana,  north  of  latitude  36°  IM)\  and  tb<  refore  within  the 
territory  from  which  slavery  had  Ixhmi  excluded  by  the  Mis- 
souri compromise.  In  \H:\S  Dred  Scott  was  taken  back  to 
Missouri.  In  18-lT  he  brouirht  suit  in  a  ^lis-ouri  Stale  court 
to  recover  his  freedom  on  the  ground  that  residence  in  five 
territory  conferred  frec(1oin  ;  a  decision  in  bis  favor  in  the  lower 
court  was  revers<Hl  by  the  Supreme  Court  of  the  State.     Slu)rtly 

'  16  Peters,  539.  '  19  Howard,  30.3. 
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aftrrwards  Drcd  Scott  was  sold  to  one  Sanford,  a  citizen  of 
ih<}  State  of  New  York,  against  whom  he  brought  an  action  for 
assault  and  battcrv  in  the  United  States  Circuit  Court  sitting 
in  MisKoiiri.  The  only  ground  for  jurisdiction  of  this  case  which 
the  United  States  Courts  could  have  being  the  diverse  citizenship 
of  the  parties,  Sandford  pleaded  to  the  jurisdiction  of  the 
court  that  tliis  could  not  be  a  suit  between  citizens  of  different 
Slates  because  Scott  was  not  a  citizen  of  Missouri,  but  a  ^*negro 
of  pure  African  descent;  liis  ancestors  were  of  pure  African 
l>lood  and  brought  into  tliis  country  and  sold  as  negro  slaves," 
To  this  Seott  demurred  and  the  demurrer  was  sustained.  The 
(l<'rendant  then  pleaded  in  bar  that  the  plaintiff  was  his  negro 
shive.  and  that  he  had  only  gently  laid  hands  on  him  to  restrain 
him,  as  he  liad  a  riglit  to  do.  The  judge  instructed  the  jury 
that.  "u])on  the  facts  in  tlie  case,  the  law  is  with  the  defendant." 
Th(^  phiintitr  e\ce])ted  to  this  instruction,  and  upon  his  excc|)- 
tions  the  case  was  taken  to  the  Supreme  Court  of  the  United 
State-,  ulici'c  it  was  twice  argued,  first  at  the  Decendx'r  term. 
IS.')'),  and  a  si^cond  time  at  the  December  term,  IH')!).  .Tudg- 
iiiciit  wa.^  rciuhM'ed  on  March  5,  185?.  The  Supreme  Court, 
however,  went  mucli  further  than  the  lower  court  in  their 
drri>ion.  Cliiel  Justid^  Taney  in  delivering  tlie  decision  of  tlie 
( 'on it  sai<l  in  part : 

'''I1iei(»  are  two  leading  questions  presented  by  the  record: 
1.  Had  th<»  riiciiit  (oui't  of  tli-'  United  States  jurisdiction  to 
i;eai  and  determine  tlie  «-ase  hetween  these  parties?  and.  2,  If 
il  had  jiirischetion.  is  the  judgment  it  has  given  erroneous  or 
not  ? 

"lielore  we  speak  ol  the  pleas  in  bar,  it  will  be  proper  to 
di-|)o-.'  (»r  the  rnie>tions  which  have  arisen  on  the  plea  in 
ahatement. 

"That  plea  dcniev  tlie  right  of  the  plaintiff  to  sue  in  a  Court 
of  ij'.'  Initcd  Stales  for  llu^  reason  therein  stated.  It  is  sug- 
jv'.icd.  ho\\e\cr.  that  this  plea  is  not  before  us.  *  *  *  w^ 
think  ihey  ar«'  l>(d'<«re  us  and  it  becomes,  therefore,  our  duty  to 
decide  \\h(?ther  the  facts  staled  in  the  plea  are  or  are  not  suf- 
lieient  to  show  Dial  the  plaintiff  is  not  entitled  to  sue  as  a 
eiti/en  in  a  ("tmrl  of  the  Uiiited  States.'' 
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The  decision  then  went  on  to  hold  that  the  Constitution  of 
the  United  States  did  not  consider  tlie  negro  slaves  as  citizens 
of  the  United  States,  but  as  an  inferior  order  of  men,  that  no 
State  by  any  action  on  its  part  could  bring  any  persons  other 
llinn  those  recognized  by  the  Constitution  into  tlie  body  of 
citizens  of  the  United  States;  and  that  tlierefore  no  law  or 
n^gulations  of  any  State  could  raise  a  negro  slave  to  the  rank 
of  citizen  of  the  United  States,  so  that  he  could  sue  in  tlie 
United  States  Courts.  Going  still  further  the  Court  held  tliat 
the  right  of  property  in  slaves  was  as  fully  guaranteed  by  tlie 
Constitution  as  that  in  any  other  species  of  property.  Then 
follows  the  clause  of  the  decision  declaring  the  Missouri  Com- 
promise unconstitutional.  "Upon  these  considerations  it  is  the 
opinion  of  the  Court  that  the  Act  of  Congress  which  prohibited 
a  citizen  from  holding  or  owning  property  of  this  kind  in  the 
territory  of  the  United  States  north  of  tlie  line  therein  men- 
tioned, is  not  warranted  by  tlie  Constitution,  and  is  therefore 
void;  and  that  neither  Dred  Scott  himself,  nor  any  of  his 
family,  were  made  free  by  being  carried  into  this  territory ; 
even  if  they  had  been  carried  there  by  the  owner  with  tlie  inten- 
tion of  becoming  a  permanent  resident."  The  decision  as  ren- 
dered by  the  Chief  Justice  was:  ^^Upon  the  whole,  therefore, 
it  is  the  judgment  of  this  Court  that  it  appears  by  the  record 
before  us  that  the  plaintifT  in  error  is  not  a  citizen  of  Mis- 
souri, in  tbe  sense  in  which  the  word  is  used  in  the  Constitu- 
tion; and  the  Circuit  Court  of  the  T'nited  St^Ues,  for  that 
reason,  had  no  jurisdiction  in  tlie  case  and  could  give  no  judg- 
ment in  it.  Tts  judgment  for  the  defendant  must,  consequently, 
be  reversed,  and  a  mandate  issued  directing  the  suit  to  be 
dismissed  for  want  of  jurisdiction.'' 

elustices  McLean  and  Curtis  delivered  dissenting  opinions. 
Of  the  seven  who  concurred  in  the  judgment  only  three — Taney, 
Wayne  and  Daniel— held  tliat  the  ph^a  in  abatement  was  open, 
and  that  therefore  the  question  of  the  status  of  free  negroes 
was  before  the  Court.  Six  of  the  justice<5.  however,  concurred 
in  holding  the  Mis=ouri   Compromise  iinconstitutionjil. 

'J'he  member  of  the  majority  who  did  not  j^n  to  this  extreme 
point  of  holding  the  MisQouri  Compromise  urtconstitutional  was 
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Jud^o  Xelson.  His  decision,  which  contains  all  tho  law  that 
all  of  the  majority  concurred  in,  was  originally  written  to  Ix? 
delivered  as  the  o]>inion  of  the  Court.  Mr.  Justice  Xelson  ba^es 
his  opinion  on  the  ground  that  slavery  was  a  (luestion  under 
State  control,  and  one  of  those  questions  concerning  which  the 
United  States  Courts  were  obliged  to  follow  the  law  of  the 
State  in  whieli  the  Federal  Court  (of  original  jurisdiction)  was 
held.  'J'he  case  of  Scott  v.  Sandford  had  Ix^en  originally  tried 
in  Missouri,  and  under  the  laws  of  that  State  Dred  Scott  was 
a  slave  and  without  riglits  against  his  master,  and  that,  there- 
Tore,  under  the  reasoning  of  Justice  Nelson,  the  United  States 
Courts  were  ol )li ged  to  follow  this  law. 

S  2^5,  The  War  Period.— The  decision  in  Scott  v.  Sand- 
ford  was  rendered  hut  four  years  before  the  breaking  out  of 
tlie  Civil  War.  The  history  of  tlie  war  is  reflected  in  the 
opinions  of  tliis  period  by  the  Su|)reme  Court,  most  of  the 
important  casis  (h-cidcd  during  the  twenty  years  after  IHriO. 
either  directly  or  indin'clly,  growing  «)ut  of  the  war.  The>e 
eases,  taken  tog<'thei\  foi'ni  a  series  second  only  in  importance 
to  tliat  long  line  of  landmark  cases  in  whieli  John  Marshall 
vinditated  the  Miprcniacy  of  the  Federal  Uovernment. 

The  first  important  set  of  case^  arising  out  of  the  conduct  of 
the  war  were  tlio>(^  of  the  brig  .Vmy  Warwick,  the  scli(X)uer 
Crenshaw,  the  xliooncr  l)iilliante,  and  the  bark  Hiawatha. 
known   collect i\('Iy  a-   the   Fi'i/e  Ca>es,''  which   were  decided  \n 

The  (Icci.-ion,  whieli  contain^  the  mo>t  tlior«High  in(|uiry  into 
the  princl|)le-  of  1  ntei-TuUional  Law  to  be  found  in  any  de- 
ci>ion  of  (nir  Supreme  Con  it.  was  delivered  by  Justice  (Invr 
and  wa>  in  p;:rl  as  ^(^l^^^\  <  ; 

'*Then'  are  certain  pi'opo-it ion-  of  law  which  must  necessarily 
all'ect  the  \iliiniat<'  decisions  of  these  cases,  and  many  others, 
which  it  will  be  pioper  tn  di>-(  n-s  and  decide  before  we  notice 
the  special  fa(t<  p<'eiiliar  to  each,  'i'ln-y  are:  F^irst — Had  the 
Pre-ident  the  I'i-Iii  111  in-litnte  a  blockade  of  ]>orts  in  possession 
of  jM'i'-on<  in  armed  rebellion  aL:ain>t  tln^  government,  on  the 
])rinciple<    of    intei-nat  ional    law.    a<    known    and    acknowhxlged 

•  2  p,la(k.  (>:;.".. 
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among  civilized  States?  Second — Wa^  the  proi)erty  of  persons 
domiciled  or  residing  within  those  States  a  proper  subject  of 
ca})ture  on  the  sea  as  'enemies'  proi>erty?' 

'*1.  Neutrals  have  a  right  to  challenge  the  existence  of  a 
blockade  de  facto,  and  also  the  authority  of  the  pai'ty  exercising 
the  riglit  to  institute  it.  They  liave  the  right  to  enter  the  ports 
of  a  friendly  nation  for  the  purpose  of  trade  and  commerce,  but 
are  lK)und  to  recognize  the  right  of  a  belligerent  engaged  in  ac- 
tual war  to  use  thi>  mode  of  coercion  for  the  purpose  of  subduing 
the  enemy. 

'*That  a  blockade  de  facto  actually  existed  and  was  fornuilly 
declared  and  notilied  by  the  President  (m  the  '2l)th  and  ;5()th  of 
April,  18()1,  is  an  admitted  fact  in  the>e  cases. 

'•I'hat  the  President  as  the  Kxecutive  (1iief  of  the  (Govern- 
ment and  Comnumder-in-Chief  of  the  army  and  navy  was  the 
])roper  person  to  make  such  notification  has  not  been  and  can- 
not be  disputed. 

*''J1ie  riglit  of  prize  and  capture  has  its  origin  in  the  jus  })elli, 
and  is  governed  and  adjudged  under  the  law  of  nations.  I'o 
legitimate  the  capture  of  a  neutral  vessel  oi*  property  of  the 
higli  seas  a  war  must  exist  de  facto,  and  tiie  neutral  must  have 
a  knowledge  or  notice  of  the  intentions  of  one  of  the  parties 
helligerent  to  use  this  m(»d<'  of  coercion  again-t  a  |)ort,  city  or 
territory  in  possession  of  the  other. 

**Let  us  incpiire  whether,  at  tlie  time  this  blockade  was  insti- 
tuted, a  state  of  war  existed  which  would  justify  a  resort  to 
these  means  of  subduing  the  hostile  force. 

**\Var  hasi  l>oen  well  defined  to  be,  *That  State  in  which  a  na- 
tion prosecutes  its  right  by  force.* 

**'rhe  parties  belligerent  in  a  public  war  are  inde|)en(lent  na- 
tions, but  it  is  not  necessary  to  constitute  war  that  both  parties 
should  l)e  acknowledged  a^  i'iidcf)eiident  naiions  or  sovereign 
states.  A  war  may  exist  where  one  of  the  bellig(M'ents  claims 
sovereign  rights  as  against  the  other. 

^'Insurrection  against  a  government  may  or  may  not  culminate 
in  an  organized  rel>ellion,  but  a  civil  war  always  begins  by  in- 
surrection against  the  lawful  authority  of  the  government.  A 
civil  war  is  never  solemidv  declared;  it  becomes  such  bv  its  ncci- 
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dents — tlie  number,  power  and  organization  of  the  persons  who 
originate  and  carry  it  on.  When  the  party  in  rebellion  occupv 
and  hold  iji  a  hostile  manner  a  certain  portion  of  territory; 
have  declared  their  independence;  have  organized  armies;  liavc 
cast  off  their  allegiance;  have  commenced  hostilities  against 
their  former  sovereign,  the  world  acknowledges  them  as  belliger- 
ents, and  the  contest  war.  They  claim  to  be  in  arms  to  estab- 
lish their  liberty  and  independence,  in  order  to  become  a  sover- 
eign state,  while  the  sovereign  party  treats  them  as  insurgents 
and  rebels,  who  owe  allegiance  and  who  should  be  punished  witli 
death  for  their  treason. 

^^A  civil  war  is  never  publicly  proclaimed,  eo  nomine,  against 
insurgents;  its  actual  existence  is  a  fact  in  our  domestic  history 
which  the  court  is  bound  to  notice  and  know. 

^"By  the  Constitution  Congress  alone  has  the  power  to  declare 
a  national  or  foreign  war.  It  cannot  declare  war  against  a  State, 
or  any  number  of  States,  by  vii'tue  of  any  clause  in  tlie  Consti- 
tution. ^I'he  Constitution  confers  on  the  President  the  winkle 
executive  power.  lie  is  bound  to  take  care  tliat  the  laws  l)e 
faitlifully  executed.  Jfe  is  Conmiander-in-Chief  of  the  army 
and  navy  of  the  United  States  and  of  the  militia  of  the  several 
States  when  called  into  the  actual  service  of  the  United  States. 
He  has  no  power  to  initiate  or  declare  war  either  against  a  for- 
ei.iiU  country  or  a  domestic  State.  But  by  the  Acts  of  Congress 
of  February  ^S.  171)5,  and  ;kl  of  March,  1807.  he  is  authorized 
to  call  out  the  uiililia  and  use  tlie  military  and  naval  forces  of 
the  United  Slatrs  in  case  of  invasion  by  foieign  nations,  and 
to  sup])i'r>-  insurrection  auainst  the  government  of  a  State  or 
of  the  United  Stat(*s. 

"If  a  war  he  niad<'  Ijy  invasion  of  a  foreign  nation,  the  Presi- 
(h'Tit  is  not  only  authorized  but  bound  to  resist  force  by  force, 
lie  d(K's  not  initiate  \\\n  war.  hut  is  hound  to  accej)t  the  chal- 
lenge without  waiting  foi-  nny  s])ecial  legislative  authority.  And 
whether  the  hostile  party  he  a  foi'eii:n  invader  or  States  organ- 
ized in  rebellion  it  is  none  tite  less  a  war,  although  the  declara- 
tion of  it  is  'unilateral.' 

"Whother  tlie  Uresident,  in  fullilling  hi-  duties  as  commander- 
in-eliief    in    su])|)i'essing    an    insiii'reetion,    lias    met    with    sueli 
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armed  liostile  resistance  and  a  civil  war  of  such  alarming  pro- 
portions as  will  compel  him  to  accord  to  them  the  character  ol" 
f»elligerents,  is  a  question  to  be  decided  bv  liim,  and  this  court 
must  be  governed  by  tlie  decisions  and  acts  of  tlie  political 
department  of  the  government  to  which  this  power  was  intrusted. 

•'On  the  first  question,  therefore,  we  are  of  the  opinion  tliat 
the  President  had  a  right,  jure  belli,  to  institute  a  blockade  of 
ports  in  possession  of  the  States  in  rebellion,  which  neutrals 
are  bound  to  regard. 

'*We  come  now  to  the  consideration  of  the  second  (piestion. 
What  is  included  in  the  term  'enemies'  property'  ? 

*'Is  the  property  of  all  persons  residing  within  tiie  territory 
of  the  States  now  in  rebellion,  captured  on  the  high  seas,  to  be 
treated  as  'enemies'  property,'  whether  the  owner  Ix*  in  arms 
against  the  Government  or  not? 

''The  right  of  one  belligerent  not  only  to  coerce  tlie  other  by 
direct  force,  but  also  to  cripple  his  resources  by  the  seizure  or 
destruction  of  his  property,  is  a  necessary  result  of  a  state  of 
war.  Money  and  wealth,  the  product.^  of  agriculture  and  com- 
merce, are  said  to  be  the  sinews  of  war  and  as  necessary  in  its 
conduct  as  numbers  and  j)hysical  force.  Hence  it  is  that  tlie 
laws  of  war  recognize  the  right  of  a  belligerent  to  cut  llK'Se 
sinew«  of  the  power  of  the  enemy  by  ca])turing  his  ])r()perty  (»n 
the  high  seas. 

"All  persons  residing  within  the  territory,  whose  pro|)ertv 
nuiy  be  used  to  increase  the  revenue  of  the  hostile  })ower  are, 
in  this  contest,  liable  to  be  treated  as  enemies,  though  not  for- 
eigners. They  have  cast  otf  their  allegiance  and  made  war  on 
their  Government,  and  are  none  the  less  enemies  Ix'cause  they 
are  traitors. 

"But  in  defining  the  meaning  of  the  term  'enemies'  property' 
we  will  be  led  into  error  if  we  refer  to  Fleta  and  Lord  Coke 
for  their  definition  of  the  word  'enemy.'  It  is  a  technieal 
phrase  peculiar  to  prize  courts  and  depends  upon  prin(  i])les  of 
public  policy  as  distinguished  from  the  common  law. 

"Whether  property  is  liable  to  capture  as  'enemies'  property' 
does  not  in  any  manner  depend  on  the  pergonal  allegiance  of 
the  owner.     It  is  the  illegal  traiiic  that  stamps  it  as  'enemies' 
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property/  Jt  is  of  no  consequence  whether  it  belongs  to  an 
ally  or  a  citizen.  8  Cr.  384.  The  owner,  pro  hac  vice,  is  an 
enemy.     3  Wash.  C.  C.  l^  18:3. 

'*'rhe  produce  of  the  soil  of  the  hostile  country,  as  well  as 
otiier  property  ent^airecl  in  the  commerce  of  the  hostile  power, 
as  tiie  source  of  its  wealth  and  strength,  are  always  regarded 
as  legitimate  prize,  without  regard  to  the  domicile  of  the  owner, 
and  much  more  so  if  he  reside  and  trades  within  their  territory.'' 

The  importance  of  the  decision  in  the  Prize  Cases  is  apt  to 
he  underestinuited.  A  contrary  decision  at  this  time  would 
have  most  seriously  end)arrassed  the  conduct  of  the  war  and 
might  have  caused  its  ultimate  failure.  That  a  decision  adverse 
to  the  (iovernment  had  heen  a  j)ossil)ility  is  shown  by  the  fact 
that  four  judges  dissented  from  the  decision  and  that  these 
four  constituted  a  luajority  of  the  Court  as  it  was  composed 
before  the  iiUMvase  in  the  nuinher  of  the  judges  of  the  Court, 
which  had  takcu  }>hu'e  very  shortly  l)efore  this  decision  was 
reiulered. 

In  the  case  of  Mrs.  Alexander's  Cotton,'^  it  was  held  that  cot- 
ton, in  the  rehel  districts  of  the  South,  could  he  seized  by  the 
I'nited  States  (iovertinient,  even  if  |)rivate  property,  regardless 
of  the  fact  whether  tlie  iudividiuii  owner  was  friendly  or  hostile 
to  the  Tnited  Statx's  (Jovernmeut.  This  decision  was  held  to  l)e 
jiistilie(l  under  the  getu»ral  rules  of  International  Law  govern- 
ing warfare,  cotton  being  tlu'  chief  reliance  of  the  reljels  for 
purchasing  munitions  of  war. 

S  2b(J.  The  Reconstruction  Period. — The  year  following 
the  clo>e  of  the  ('ivil  W'ai'  was  marked  by  the  attempt  to  restrain 
the  carrying  into  elVect  of  the  Reconstruction  Acts  by  means 
of  an  injunction  against  the  Proident.  The  leading  exposition 
reiulcr<*d  hy  the  Sii|)i'(Miie  Court,  on  the  nature  and  limitations 
of  the  writ  of  inandanius.  is  contiiined  in  the  decision  in  this 
case  of  Mis>issij)|)i  \.  Johnson."  The  ])riuciple  is  forcibly  stated 
that  the  wi'it  of  nuuKhiinus  will  lie  only  to  enforce  a  mere  niin- 
ist<M'ial  act.  and  the  decision  of  the  Court  is  summed  up  in  the 
sentence:     '*\\'e  are  fully  satisfied  that  this  Court  has  no  juris- 

'2   Wnllnce,    KM.  -l    W.-iIIjut.  475. 
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diction  of  a  hill  to  on  join  tbo  President  in  the  perforinanco  ol" 
hifi  official  duties,  and  that  no  such  hill  ought  to  he  received 
hy  us." 

In  the  case  of  Ex  parte  Milligan**  a  limit  was  placed  upon  the 
powers  which  might  l)e  exercised  hy  the  (iovernment  under  the 
excuse  that  they  were  war  necessities.  It  was  held  in  this  case 
that  no  one,  except  one  in  the  military  or  naval  service,  could 
1)0  tried  hy  the  military  power  in  districts  of  the  United  Stales 
not  in  actual  rehellion. 

Among  the  ,minor  cases  growing  out  of  the  war,  involving 
(juestions  of  Constitutional  law,  decided  hy  the  Supreuie  C^uirt, 
were  the  following : 

in  Ilicknuin  v.  tlones''  it  ^vas  decided  that  the  rehellion  l^'ing 
oidy  an  insurrection  against  tlu'  legal  government,  there  was 
no  rehel  government  de  facto,  ami  in  such  a  sense  as  to  j)rotect 
anyone  acting  uTider  it.  There  was  no  recognition  of  the  Con- 
federatt'  (iovernment  hy  the  fact  that  certain  helligen'ut  rights 
had  been  granted  the  insurgents  in  arms. 

The  power  of  the  President  to  estahlish  provisional  courts  in 
those  portions  of  the  insurgent  territory  occupied  hy  the  Fecloral 
forces  was  sustained  in  th<'  case  of  tlie  (ira]H'shot.'" 

In  Cummings  v.  Missouri"  and  Kx  parte  (Jarland  '-  it  was 
decided  that  neither  the  Tnited  States  nor  any  State  could 
re(juire  any  oath  that  the  party  had  not  j)reviously  engaged  in 
or  in  any  way  assisted  the  rehellion.  as  a  (jualitication  for  on- 
gaging  in  any  profession  or  occu]>ation,  such  an  oath  being  held 
to  he  in  conflict  with  the  |)rovisions  of  th<'  Constitution  ])ro- 
hihiting  ex  post  facto  laws,  and  aUo  to  impair  the  pardoning 
power  granted  by  the  Constitution  to  the  PresidiMit.  In  Klein's 
case'-'  an  Act  of  Congress  which  undertook  to  limit  the  ell'ei-t 
of  a  ])anlon  gi-anted  by  the  Pi'csident  was  held  unconstitutional 
in  the  following  words:  'Mt  is  clear  that  the  Legislature  can- 
not change  the  eU'ect  of  such  a  pardoji  any  moi-e  than  the 
Executive  can  chanire  a  law." 

One  of  the  most   im|)ortant  series  of  cases  arising  out  of  tlie 

M    WallaccN    L'.  "4   Wallace,   277. 
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Civil  War,  the  vjirioiis  logal  tender  decisions,  have  already  been 
treated  of/* 
§  2f)7.    The  last  three  amendments. — The  Civil  War  was 

not  only  the  occasion,  directly  or  indirectly,  for  many  impor- 
tant Supreme  (^urt  decisions,  but  also  brought  about  the 
passage  of  the  three  last  amendments. 

g  268.  The  thirteenth  amendment. — The  thirteenth  amend- 
ment to  the  C'Onstitution  was  submitted  by  Congress  to  the 
legislatures  of  the  several  States  on  the  1st  of  February,  I860, 
an<l  on  Deceml>er  18,  18()o,  was  declared  by  a  proclamation  of 
the  Secretary  of  State  to  have  been  ratified  by  the  legislatures 
of  the  re(juisile  number  of  States.  The  text  of  this  amendment 
is  as  follows : 

'\Sec.  1.  X(Mther  slavery  or  involuntary  servitude,  except  as  a 
pimishmeiit  U)v  criiiie  whereof  the  party  shall  have  been  duly 
(^onvi(l('(l.  shall  exist  within  the  United  States  or  any  })lace 
siihject  lo  theii'  jurisdiction. 

^'Sec.  11.  ('(»ni!i'ess  shall  have  j)ower  to  enforce  this  artich- 
hv  appi'npriatc  legislation." 

'I'lic  s(()|n'  ami  iiK'aning  of  this  anuMidment  was  thus  discussed 
hy  i1h'  SiipiH'iMc  Court  iu  the  Civil  heights  cases :^''  '*This  amend- 
ment, a<  well  a<  the  fourteenth,  is  undoubtedly  self-executing 
wiiliniii  niiy  niuilhiry  Iciiislation.  ^o  far  as  its  terms  are  appli- 
(  ahh'  to  any  exist  ing  slate  of  cii-cumstances.  By  its  own  unaided 
I'nKc  and  clVcct  it  alxili^lird  slavery  and  established  universal 
frcecloiii.  Still,  b'gislation  may  be  necessary  and  proper  to 
meet  all  tl:r  \arioii-  ia<es  and  cii-eumstances  to  be  affected  by  it 
and  tn  ])ii"S(rilM'  |)ro|HM-  modes  of  redress  foi"  its  violation  in 
l(tt«'i-  or  spirit.  And  -ndi  IcizislatiiUi  may  be  primary  and  direct 
in  it>  eliaractci",  \'nv  tli(?  amemlnH'iU  is  not  a  mere  prohibition 
i)\'  Slate  law-  <'stal>lisliing  nr  upholding  slavery,  ])ut  an  absolute 
•  lerlarat  ion  that  slavrry  or  involuntary  service  shall  not  exist 
in  an\    pait   of  the   Cnitrd   States. 

"It  i^  true  thai  slavery  cannot  exist  without  law,  any  more 
than  proper! \  in  land-  and  goods  ean  exist  without  law;  and. 
then'fore.  tic  thirteenth  amendment  may  be  regarded  as  nulli- 
fvini:  nil   State  laws  which  estahlish  or  uphold  slavery.     But  it 

"  Sc,'   ("linptrr    \-[|[.  •    1()1»    r.    S.    3. 
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]uis  a  rellex  character  also,  establishing  and  decreeing  universal 
civil  and  political  freedom  throughout  the  United  States;  and 
it  is  assumed  that  the  power  vested  in  Congress  to  enforce  the 
article  by  appropriate  legislation  clothes  Congress  with  power  to 
})ass  laws  necessary  and  proper  for  abolishing  all  badges  and  inci- 
dents of  slavery  in  the  United  States ;  and  upon  this  assumption 
it  is  claimed  that  this  is  suilicient  authority  for  declaring  by  law 
that  all  persons  shall  have  accommodations  and  privileges  in  all 
inns,  public  conveyances  and  places  of  public  amusements,  the 
argument  being  that  the  denial  of  such  equal  accommodations 
and  privileges  is,  in  itself,  a  subjection  to  a  species  of  servitude 
within  the  meaning  of  the  amendment.  Conceding  the  major 
proposition  to  be  true,  that  Congress  has  a  right  to  enact  an 
necessary  and  proper  laws  for  the  obligation  and  prevention  of 
slavery,  with  all  its  badges  and  incidents,  is  the  minor  pi'opo- 
sition  also  ti'ue  that  the  denial  «)f  any  person  of  admission  to 
the  accommodations  and  pri\ileges  of  an  inn.  jniblic  convey- 
an(*e  or  a  theatre,  does  subject  that  person  to  any  form  of  servi- 
tude or  tend  to  foster  uj)on  him  any  badge  of  slaveiT?  If  i' 
does  not,  then  ])Ower  to  pass  the  law  is  n(»(  loimd  in  the  thir- 
teenth amendment.  After  giving  to  these  (jue<tions  all  the  coii- 
sidei'ation  whicli  their  importance  demands,  we  are  forced  to 
the  conclusion  that  such  an  act  of  refusal  has  nothing  to  do  with 
slavery  or  involuntary  servitude,  and  that  if  it  is  violative  of 
any  right  of  tho  party,  his  redress  is  to  be  sought  under  the 
laws  of  the  State;  or  if  those  laws  are  adverse  to  his  rights  and 
do  not  protect  him,  his  remedy  will  be  found  in  the  corrective 
legislation  which  (^ongress  has  adopted,  or  may  adopt,  for  coun- 
teracting the  effect  of  State  laws  or  State  action  prohibited  by 
the  fourteenth  amendment.  It  would  be  running  the  slavery 
argument  into  the  ground  to  make  it  a])ply  to  <'\ery  act  of  dis- 
crimination Mhich  a  ])crson  may  see  fit  to  make  as  to  the  gue<ts 
he  will  entertain,  or  as  to  the  pcopK*  he  will  t;:ke  into  his  coach 
01'  cab  or  car.  or  admit  to  his  concert  or  theatre,  oi*  deal  with 
in  other  matters  of  intcix-our-e  or  business.  Innkeepers  and 
public  carriers,  by  the  laws  of  all  the  States,  as  far  as  we  are 
aware,  an*  boun<l.  to  the  extent  of  their  facilities,  to  furnish 
])roj)er   accouimodat ion    to    all    unobjec-tionable    jx'rsons    who    in 
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^^oo'l  faitli  apply  for  tliom.  If  the  laws  themselves  make  anv 
unjust  discrimination  amenable  to  the  prohibition  of  the  four- 
teenth amendment,  C'ongress  has  full  power  to  afford  a  renietly 
under  that  amendment  and  in  accordance  with  it." 

A  furllicr  limitation  was  placed  upon  the  application  of  the 
tliirteenth  amendment  by  the  Supreme  Court  in  the  Slaughter 
House  ('as<^s,"'  where  it  was  decided  that  this  amendment  only 
apj)licd  to  personal  servitude  and  did  not  affect  servitudes  of 
property. 

This  amendment  is  intended  to  protect  all  persons  within  tlie 
jurisdiction  of  the  Tnited  States,  to  the  fullest  extent,  from  all 
lornis  of  slavery  or  involuntary  s<'rvitude,  except  as  a  punish- 
ment \'t)V  crime.  "It  is  clear  that  this  amendment,  l)esides  al)ol- 
lisliiuii  torc\er  slavery  and  involuntary  servitude  within  the 
Ignited  Stales,  gives  ])o\ver  to  the  Congress  to  protect  all  }K^r- 
sons  within  tiie  jurisdiction  of  the  Tnited  States  from  being  in 
any  \\a\  >nhject(M!  to  slavery  or  involuntary  servitude,  except 
as  a  |)unishment  for  crime,  and  in  the  enjoyment  of  that  free- 
dom whi(l)  it  was  the  object  of  the  amendment  to  secure. "^^ 

'V\\\>  amendment  did  not  invalidate  contractiii  made  to  pay 
moiity  f(U'  -la\('s  when  the  contracts  were  valid  when  made.^** 

This  amemhiH'nt  hy  its  e.\|)ress  terms  applies  not  (mly  within 
the  TnitcMl  State's  itx^lf,  hut  also  in  all  the  territory  In^longing 
to  the    Tnited   States. 

S  2(50.     The     fourteenth     amendment. — The     fourteenth 

amen(hiient  to  Ihe  Constittition  of  the  T"nite<l  States  was  pro- 
|»o>c(|  to  the  h'Liislatnres  of  the  several  States  by  Congress  on 
J 11 11''  1(1.  l>«)<i.  It  wa<  deehired  duly  ratified  by  the  requisite 
iiiimh*  r  i\\'  Sl.itrs  in  a  proehimation  issued  by  the  Secretary  of 
Slate  oil  . I  Illy  '.'(■>,  1S(*»S.  This  amendment,  which  has  some- 
time hccii  calhMl  the  •'()mnil)iis  Amendment,''  was  adopted  for 
th''  pKtteetion  of  tlie  fr^H'd  negro,  and  for  the  settlement  of 
\arioii-  <Hie-tio]i-  left  \iii-etth'd  after  the  Civil  War.  The  text 
of  1  he  amciKhneni  i>  a>  foHows  : 

"  hi  \Vm11:i('»'.  :j().  '"Boyor    v.    Tabb,    18    Wallac-r-, 

."IC;    Wliito   V.    Hart,   13   Wallaeo. 

'•  I'nih'.j    St.-iii's    v.    Harris,    Kxi       (i  t(i :  ()sl>()rii  v.  Nicholson,   13  Wal- 
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*'8oc.  1.  All  persons  born  or  nahiraliz.ecl  in  ihe  United  States, 
and  subject  to  tlie  jurisdiction  tliereof,  are  citizens  of  tlie  United 
States  and  of  tlie  Sbite  wherein  tbey  reside.  Xo  State  shall 
make  or  enforce  any  law  which  shall  abrid^a'  the  privileges  or 
immunities  of  citizens  of  the  United  States;  nor  shall  anv  state 
dej)rive  any  i>erson  of  life,  liljorty  or  prop'.-rty  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  ecpial  protection  of  the  laws. 

"Sec.  2,  Hepresentatives  shall  be  apportioned  amon^  the  sev- 
eral States  accordinir  to  their  respective  numbers,  counting  tlie 
whole  number  of  })ersons  in  each  State,  excluding  Indians  not 
taxed.  But  when  the  right  to  vote  at  any  election  for  the 
choice  of  electors  for  the  President  and  Vice-President  of  tbe 
United  States,  representatives  in  Congress,  tlic  executive  and 
judicial  otticers  of  a  State,  or  the  members  of  the  legislature 
thereof,  is  denied  to  any  of  the  male  memlxTs  of  such  State, 
being  twentynme  years  of  age,  and  citizens  of  the  United  States, 
<u*  in  any  way  abridged  except  for  ])articipati(»n  in  rebellion  or 
other  crime,  the  basis  of  representation  therein  sliall  be  reduced 
in  the  proportion  which  the  nundK*r  of  such  n?ale  citizens  ^hall 
knir  to  the  whole  number  of  male  citizens  twf-nty-one  years  of 
age  in  such  State. 

*'Sec.  *5.  Xo  person  shall  be  a  senator  or  ref)resentative  in 
Congress,  or  elector  of  ['resident  and  Vice-pi<'sident,  or  hold 
any  oflice,  civil  or  military,  und(^r  the  T'nited  States,  or  under 
any  State,  who,  having  pre\  iously  taken  an  oath  as  a  member  (d* 
Congress  or  as  an  ofticer  of  the  United  States,  or  as  a  member 
of  any  State  legislature,  oi'  as  an  executive  or  judicial  ofticer  of 
any  State,  to  sup])ort  the  Constitution  of  the  Urnted  States,  shall 
liave  engaged  in  insurr<K-tion  or  relK^llion  again>t  the  same,  or 
given  aid  and  comfort  to  the  enemies  there<d'.  but  Congress 
may,  by  a  vote  (f  two-thirds  of  each  IIoum*.  remove  such  dis- 
abihty. 

'•Sec.  1,  The  validity  of  tbe  public  d<'i)t  of  the  (^nited  States, 
authorized  by  law,  including  debts  ineuri'e(l  for  ])ayment  of 
])ensions  and  bounties  for  servi(i'  in  sufipre^-sing  insurrection 
or  rebellion,  shall  not  l)e  (piesti(med.  Rut  neither  (he  Uniterl 
States  nor  any  State  shall  assume  or  [)ay  any  debts  or  oldiga- 
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tions  incurred  in  aid  of  insurrection  or  rebellion  against  the 
United  States,  or  any  claim  for  the  loss  or  emancipation  of  any 
slave ;  but  all  such  debts,  obligations  and  claims  shall  be  held 
illegal  and  void. 

''Sec.  5.  The  Congress  shall  have  power  to  enforce  by  appro- 
priate legislation  the  provisions  of  this  article."" 

The  fourteontii  amendment  has  given  rise  to  more  litigation 
ihcUi  all  of  the  otlior  amendments  to  the  Constitution  combined; 
already  nearly  three  hundred  cases  coming  before  the  Supreme 
Court  of  the  rnited  States  have  involved  the  construction  of 
s(^nio  portion  of  tliis  amendment.  Upon  its  face  the  first  section 
of  tliis  amen(hnoiit  would  <eem  to  entirely  change  the  relations 
which  had  previously  existed  between  the  United  States  and 
its  component  States;  and  although  the  Supreme  Court  in  the 
Slaughter  House  Cases^^  gave  to  this  section  a  restricted  appli- 
cation, the  aiuendmont  has  nevertheless  had  a  great  influem-e 
u|)on  these  relations. 

"The  following  j)ag('<  will  fully  sustain  the  statement  that  the 
fourloonth  aincMidrnent  has  vastly  widened  the  powers  of  the 
\ at  inn  ()\p\-  the  State-.  It  has  ^centralized'  the  government,  to 
u^c  the  expression  of  those  who.  in  the  formation  of  the  Con- 
--li  hit  ion  and  in  tli(»  many  and  continuous  subsequent  contesta- 
tions upon  it-  eonst ruction,  opposed  the  policy  of  depositing 
with  the  Tnion  >o  many  vital  powers  directly  operating  upon 
the  j)eop](\  This  amendment  has  made  the  national  government 
fedei-nl  as  (li-tini,'iii<]ied  from  eonfederate.  The  mere  change 
riv)ni  the  Liovernment  instituted  after  the  Revolution  by  the 
Artieles  of  Con  federal  ion  really  altered  its  structure  from  that 
of  th(^  confederate*  lo  that  of  the  federal  character,  and  on  this 
>core  main  I  v  ihe  adoption  of  the  Constitution  in  its  original 
fru-ni  w  as  iniensely  o])posed  :  hut  the  adoption  of  the  fourteenth 
anieu'lnienl  has  still  very  mu<h  further  widened  the  federal 
poAvcr  OM'V  tliat  of  t1ie  Slates.  The  amendment  could  never 
have  IxN'ii  adoptf^d  jirior  lo  the  ('ivil  War.  It  could  not  have 
heeu  adopted  l>iil   f*)V  that  war/"-^'' 

'    Ui  \\'Mll;ir<\  .'.♦).  'tlior  portions  of  this  introdiioticm 

'Hr.'Hinon's  '  • 'I'lio  l-'niiriof'Titli  ilio  r'fTfrf  of  this  amendment  is 
Ainondnirnt. "      [ntrofhietion,        Fii        |.rnl.;il»ly  over-ostimated. 
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The  greatest  difficulty  experienced  in  tracing  the  true  effects 
or  results  of  this  amendment  lies  in  the  fact  that  as  this  amend- 
ment acts  upon  and  in  connection  with  various  other  portions 
of  the  Constitution,  and  as  in  nearly  every  case  coming  before 
ilic  court.«  involving  this  amendment  some  other  portion  of  the 
Constitution  is  also  considered,  it  is  difficult  to  determine  the 
exact  efVect  given  to  this  particular  amendment. 

§  270.  The  Slaughter  House  Cases.— The  Slaughter  House 
Cases-^  contain  the  first  important  discussion 'of  the  meaning  and 
application  of  the  fourteenth  amendment  to  he  found  in  the  opin- 
ions of  the  Supreme  Court  of  the  United  States.  These  cases 
involved  tlie  constitutionality  of  an  act  of  llie  legislature  of 
Louisiana  entitled,  *^An  Act  to  protect  the  health  of  the  city  of 
Xew  Orleans,  to  locate  the  stock-landings  and  slaughter-houses, 
and  to  incorporate  the  Crescent  City  Live-Stock  Landing  and 
Slaughter-House  Company,'^  which  prohihited  the  landing  or 
slaughtering  of  animals  whose  flesh  was  intended  fr»r  food, 
within  the  city  of  New  Orleans  and  other  parishes  and  hounda- 
rics  named  and  defined,  or  the  keeping  or  estahlishing  any 
slaughter-houses  or  abattoirs  within  those  limits,  except  hy  llic 
corporation  thereby  created,  and  which  made  it  the  duty  of  said 
company  to  permit  any  person  to  slaughter  animals  in  their 
slaugliter-houses  under  a  heavy  penalty  for  each  refusal.  The 
statute  wa«  alleged  to  lie  a  violation  of  the  (\)nstitution  of  the 
United  States  fi.  e.,  of  the  thirteenth  and  fourteenth  amend- 
ments) in  the  four  following  particulais: 

(1)  'I'hat  it  created  an  involuntary  servitude  forbidden  by 
ibe  thirteenth  amendment; 

(2)  That  it  abridged  the  privilege^  aixl  inununitics  of  citi- 
zens of  the  Ignited  States ; 

(3)  That  it  denied  to  the  i)biintitVs  in  tlic  case  the  cciumI 
protection  of  the  laws;  and 

(4)  That  it  depriv(Ml  tbcMii  of  their  pi'n|)erty  witb(Mi<  (\ui) 
process  of  law. 

This  being  the  fir^t  important  cjjse  involving  tbe  construction 
of  the   last   three   amendments   to   the    Constilutirui    which    bad 

-'  16  Wallat'O.   :^i\ 
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rome  liefoiv  the  Supreme  Court,  tlie  court  thought  it  proper  to 
review  the  liistorv  and  purpose  of  these  amendments  and  to  lay 
down  tlie  general  principle  that  in  the  construction  of  the;* 
aiiien(hnents  their  purpose  must  l)e  constantly  borne  in  mind; 
and  tliat  tlie  general  purpo.<e  of  these  amendments  was  the  free- 
ing and  ]>n)te(tion  of  the  former  African  slaves  and  not  a  com- 
l>lete  readjustment  of  the  relations  between  the  United  States 
and  the  States.  While  it  was  acknowledged  that  in  proper  cir- 
(unist!nu'e<  these  amendments  might  affect  others  than  those 
lor  wliosc  proter'tioii  they  were  primarily  intended,  still  sutli 
icsidt  was  incidental  to  the  main  purpose  of  the  amendments. 

'l\w  court  then  proiicded  in  detail  to  take  up  the  four  ol)jee- 
tions  lo  the  con<tituti(mality  of  the  Louisiana  statute.  The 
>ugg<'-tioii  that  tlie  thirteenth  amendment  conld  Ik?  interpnned 
as  a  jn'(»te(tion  ol  ])roperty  rights  was  ridiculed  in  the  following 
Iangiiag<' : 

"To  withdraw  the  mind  from  the  eontem{)lation  of  this  grand 
\('t  >im|)l»'  declaration  of  tlu'  jjersonal  freedom  of  all  the  human 
race  \\illiiii  the  jurisdiction  of  this  governm^mt — a  declaration 
(h'^iniKMJ  to  estahlisli  the  freedom  of  four  million  of  slaves — and 
with  a  ini(  ro<c()[nc  search  endeavor  to  find  in  it  a  reference  to 
ser\  iliidc^.  \\hi(h  may  lia\e  luvn  attached  to  property  in  certain 
localilie-,  r('(]uii-es  an  cH'ort,  to  say  the  least  of  it. 

"That  a  jM'r>()nal  servitude  was  meant  is  |)roved  by  the  use 
i\\'  till'  word  'iinoluntary.'  which  can  only  apply  to  human 
l>riiii:>.  Thr  r\ce|)tion  (d'  ser\itude  as  a  punishment  for  crime 
L'i\(-  Jill  i(h'ii  of  ihc  class  of  servitude  that  it  meant.  The 
word  *-<i\  iiiidr'  jv  nf  JMruer  meaning  than  slavery,  as  the  latter 
is  itojudarly  im(]er>((M)d  in  tliis  country,  and  the  obvious  pur- 
]H)<v  was  to  forhid  all  -liades  and  conditions  of  African  slavery. 
It  w.i-  \er\  w.'ll  iind('i-io«Hl  tliat  in  the  form  of  apprenticeship 
\'nv  h>nu'  trriii-,  a-  it  had  hecii  practiced  in  the  West  India 
IsL-iikU.  (.11  the  nholilinn  of  slavery  hy  the  English  government, 
or  hy  ri'diK  Jul:  the  sl;i\<'s  t(»  tlie  condition  of  serfs  attached  to 
the  phiiit.ilidii.  the  |nii|)o<e  of  the  article  might  have  been 
ev<-idrd  if  (inlv  the  word  *<laveiT'  had  IxM^n  us<m1.  The  case  of 
the  MpprcMitici-  -hi\('.  Iidd  under  a  law  of  "Maryland,  lilx^rated 
hv  Chief  Justice  Cha-e  on  a  writ  of  habeas  corpus  under  this 
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article,  illustrates  this  course  of  observation.--  And  it  is  all  that 
we  deem  necessary  to  say  on  the  application  of  that  article  to 
tiie  statute  of  Louisiana,  now  under  consideration." 

Takin<r  up  the  second  objection,  that  the  statute  abridged 
the  privileges  and  immunities  of  citizens  of  the  I'nited  States, 
the  court  drew  a  shar])  distinction  between  tin-  privileges  which 
a  person  possessed  as  a  citizen  of  the  United  States  and  those 
application  of  the  fourteenth  amendment  to  be  found  in  the  opin- 
which  belonged  to  him  as  a  citizen  of  som>'  particular  State, 
and  decided  that  the  fourteenth  amendment  only  protected  those 
rights  attaching  to  citizenship  in  the  I'nited  States  and  that 
none  of  such  rights  were  infringed  by  the  h'gislation  in  ques- 
tion.-^ 

The  last  two  objections  were  disj)osed  of  by  the  court  as 
follows: 

^'The  argument  has  not  been  much  pressed  in  these  cases  that 
the  dcf(^ndant's  charter  deprives  the  plaintill's  of  their  pro|HM'ty 
without  (\uv  process  of  law,  or  that  it  denies  to  them  the  (Mpuil 
j)rolection  of  the  law.  The  first  of  these  paragraphs  has  In^en 
in  the  Constitution  since  the  adoption  of  the  fifth  aiuendnuMit,  as 
a  restraint  upon  the  Federal  power.  It  is  also  to  be  found  in 
some  form  of  expression  in  the  constitutions  of  nearly  all  the 
States  as  a  restraint  upon  the  power  of  the  States.  I'his  law. 
then,  has  practically  been  the  same  as  it  now  is  during  the 
existence  of  the  Ciovernment,  except  so  far  as  the  present  amend- 
ment may  ydace  tlie  r(\<training  power  o\ei-  the  States  in  this 
matter  in  the  hands  of  the  Federal  (lovernnient. 

'*\Ve  are  not  without  jmlicial  interpretation,  therefore.  \hA\\ 
State  and  Xatioiuil,  of  the  meaning  of  this  ehiuse.  And  it  is 
sullicient  jo  say  that  nmlei-  no  conslruetion  of  that  provision 
thai  we  have  ever  secMi,  or  any  that  we  deem  adinissihle.  can  the 
restraint  imposed  by  the  State  of  Louisiana  upon  the  exercise 
of  their  trade  by  the  butchers  of  New  Orleans  be  held  to  be  a 
deprivation  of  proj)ertv  within  the  meaning  o!  that  provision. 

**  ^Nor  shall  any  State  deny  to  any  person  within  its  jurisdic- 
tion the  ecpuil  [protect ion  of  the  laws.' 

**ln    the   light    of   the  history   of  the-c   aiucu'liuent-,   and    tli(^ 

"  MatttT  of  TnriHT.  1  AMxitt.Sl.  -' Sco  section  'J7»)  011  ('iti/cnship. 
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pcrvtnliiii:  purpose  of  them,  which  we  liave  already  discussed,  it 
is  not  difticuir  to  give  a  meaning  to  this  clauso.  The  existem-*? 
of  hi\v<  in  the  State  where  tlie  newly  emancipated  negrot^^ 
resided,  wliieli  discriminated  with  gross  injustice  and  hardship 
against  thorn  a>  a  clas^^,  was  the  evil  to  be  remedied  by  this 
clause,  iind  by  it  si'cli  laws  are  forbidden. 

"If,  however,  the  States  did  not  conform  their  laws  to  it? 
recpiireuients.  tlien  by  the  iifth  section  of  the  fourteenth  aniend- 
inent  Congress  was  authorized  to  enforce  it  by  suitable  legisla- 
tion. Wo  doubt  vt*ry  much  whether  any  action  of  a  State  not 
diri'iMid  l-y  way  of  discrimination  against  the  negroes  as  a 
( las>.  or  on  nct'ount  of  their  race,  will  ever  be  held  to  come 
witliin  tlu  purviow  of  this  provision.  It  is  so  clearly  a  pro- 
\ision  for  that  race  and  that  emergeniy  that  a  strong  case  would 
1m'  iKcc-sary  foi-  its  application  to  any  other.  But  as  it  is  a 
Stale  il;nt  i-  tn  he  dealt  with,  and  not  alone  the  validity  of  it- 
laws,  we  may  <afoly  leave  that  matter  until  Congress  shall  ha\<* 
(.'\*'ni-(M|  ii<  power,  or  some  case  of  State  oppression,  by  denial 
of  (Mpia!  jii>ti"(('  in  its  courts  shall  have  claimed  a  decision  at 
(Ml]'  hands.  We  find  no  <\\rh  case  in  the  one  before  us,  and  do 
not  d'cni  it  necessary  to  go  over  the  argument  again,  as  it  may 
ha\e  iel.it ion  to  thi<  particular  clause  of  the  amendment." 

.:<271.  The  fourteenth  amendment  continued. — This 
iinienHiiient  L:ive>  (iti/eiiship  to  the  negro  and  prohibits  tin* 
Si;iir  iVoni  (jenving  to  him  the  privih-gcs  thereof.-*  It  is  a  guar- 
aM!\  nt  jirotertion  ai-ainst  opprcssivi'  acts  of  State  governments, 
hill  ii«'t  auain-l  ii<  eoiinnis-ion  of  olTenses  against  the  negro  bv 
!iiili\  i'hiaU.-'  It  (h)e-  not  interfere  with  the  j)olice  power  of 
the  Si.it(.-'  It  do"<  not  limit  the  snbjects  over  which  the  polici' 
|in\\<M-  of  I  he  Si;ii(>  may  he  exercised  f(u*  the  protection  of  its 
cili/eii>-.  *  'rh<'  |)i'i\ilcL:e  of  \oting  is  not  protected  bv  thi- 
;imen<liiiein.'-"^     1'he     pi-oliihition    of    the    sale    of    intoxicating 

■' Strriu.I.'i-    \.     W.     \  iriiiiii:i,  lee  U.   g.   67S. 

f.  S.  .'.(i::  -Rarbicr  v.  Connolly,   113   U.S. 

'    rnit.Ml    SiMt.v    \.    H.irri's,  100  -JT.     Missouri  Pacific  Hy.  v.  Himes, 

t'.  S.   (Iijli:    K\   pnrfr   \'ir.-ini;i.  Ion  II.".   U.   S.  512. 

I'.  S.   ::;;ii.  -'Minor   V.   Happersett,   21    Wal- 

■'  Poucll     V.      I'("iiiisyl\:ini;i.  li'?  laco.    162. 
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liquors  bv  a  State  is  not  contrary  to  this  amendment.^°  nor  is  a 
law  ])roliil)iting  tho  intermarriage  of  blacks  and  whites.^® 
§  272.    Due  process  of  law. — The  term  *  *  due  process  of 

law/'  already  used  in  tlie  fifth  amendment,  appeared  once  more 
in  the  f()urte*3nth.  1'he  requirement  for  ''due  process  of  law*' 
is  a  limitation  of  the  power  of  the  United  States  in  the  earlier 
amendmeni,  and  of  the  power  of  the  States  in  tlie  latter.  ''The 
fourteenth  amendment  legitimately  operated  to  extend  to  the 
citizens  and  resident.^  of  tlie  States  the  same  protection  against 
arbitrary  State  legislation  atlVctiiig  life,  liberty  and  property  as 
is  offered  by  the  fifth  amendment  against  similar  legislation  by 
Congress.''-^'  Tliis  term  is  generally  held  to  have  the  same 
meaning  in  the  fourteenth  amendment  that  it  has  in  the  fifth. 
This  rule,  however,  cannot  he  taken  as  an  invariable  one.  In 
French  v.  Barl)er  Asphalt  Paving  Company*'^'-  the  Supreme 
Court  said:  ''While  tlie  language  of  those  amendments  is  the 
>ame,  yet  as  thev  wore  eugrafted  upon  tlie  Constitution,  at 
different  tiui(»s  and  in  widely  different  circumstances  of  our 
national  life,  it  may  he  that  (piestions  may  arise  in  which  differ- 
ent constructions  and  a])plication  of  their  provisions  may  be 
proper."  Tlu'  r<'asoning  in  this  opinion  is  not  very  convincing, 
but  the  rule  as  to  uniformity  of  meaning  has  been  sometimes 
("vaded  for  the  (real)  reason  of  practical  exi)ediency. 

If  the  term  is  to  \u^  given  the  same  iiieaning  in  each  amend- 
ment, it  necessarily  follows,  uTider  the  established  rules  of  con- 
-t ruction,  that  all  the  other  rights  guaranteed  by  the  first  eight 
amendments  are  not  inclnded  under  the  piovision  for  "due 
process  of  law''  in  the  fiflh  amendment,  jind  tlierefore  cannol 
lie  h<'Id  to  U'  protectecl  by  tlu^  fourteenth  nnieiidnieni. 

This  view  has  been  fjiken  by  t1i(»  Federal  ('ourls  in  a  innuber 
ol  cases,  the  most  important  of  which  was  that  of  Ihirtado  v. 
California.'^ 

"  Muplor   V.   Kansas,    123    U.   S.  case. 

<)L''i;    Eileiibeckor  v.  District  Court  '  Kx    p.irfc    flohlts  ;iii<l   .lackscm. 

nf  Plymouth  County,  134  U.  S.  31  ;  1    Woods.   537. 

Ki<ld  V.  Poarson,  128  T\  S.  1;  Boor  '  Hihh.-n    v.    Smith,     101     V.    S. 

V.     Massachusetts.    97     V.    8.    2');  ::i(i.  32."). 

P.-ntonioyor    v.    Town.    Is    Wall.-ico.  '1^1    T.   S.  :'.2J. 

129;    with   (jualifying  dicta   in   Inst  110    V.   S.   ."K). 
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It  lias  been  liold  that  the  infiiction  of  cruel  and  unusual  puu- 
islnnent  is  not  prohibited  to  the  States  by  the  fourteenth  auiend- 
nient.^*  This  same  question,  but  as  to  double  jeopardy,  was 
raised  but  not  determined  in  Dreyer  v.  Illinois.^^  There  havo 
been  conflictinfr  opinions  as  to  whether  the  taking  of  property 
by  the  States  for  public  purposes,  without  compensation,  is  a 
violation  of  the  section  of  the  fourteenth  amendment  under 
discussion.'"**^ 

The  better  rule  on  this  whole  subject  and  the  one  now  gen- 
erally adopted  by  the  courts  is  '^that  the  nature  of  the  right 
denied,  wlu^ther  or  not  that  right  is  guaranteed  by  the  fifth  or 
any  other  of  tlie  earlier  amendments  restraining  federal  action, 
deterjuim^s  whether  due  process  is  present  as  required  by  the 
fourteenth  amendment.''"  This  rule  may  be  objected  to  as  too 
vague  and  uneertain.  The  answer  to  such  objection  must  U2 
tliat  any  uiore  <'\plieit  rule  would  be  inaccurate.  Each  case 
invoking  ibis  (iu<\^tion,  just  as  each  case  invoking  the  (piestion 
;is  lo  the  extent  of  the  police  power,  must  be  determined  by  the 
eourt<  u[)oii  it-  own  particular  facts. 

'I'Ik^  nature  and  elenients  of  ^^due  process  of  law^''  are  thus 
(liseussed  in  a  leeent  work:  '^\t  the  beginning  of  this  book. 
line  process  ol'  law  or  law  of  the  land  wa,<  said  to  imply  the 
administration  of  (^pial  laws  according  to  established  rules,  not 
\iolali\e  of  ijie  fundnmental  |)rinciples  of  private  right,  by  a 
conip(^tent  trilfimnl  having  jurisdiction  of  the  case  and  proceed- 
ing upon  notice  an<l  hearing.  The  several  distinct  elements 
wlioM'  ))r<<cnce  i<  nec(\-sary  to  constitute  due  process  as  thu> 
cli;irncieri/.'(l  li;i\e  gronperl  themselves  around  that  phrase  at 
\arious  lime-  and  und^T  the  exigency  of  various  circumstance--. 
Mo-l  nl'  llirni  had  a  di-linct  le'^jil  history  before  they  were  asso- 
ciated in  (MIC  <d'  llicii-  a-p(M-ls  :h  constituting  due  process.  As 
one  or  ;in«)jli<'i-  of  ilie  j)i-inciple>«  in\ol\ed  in  due  process  has  lH":^n 
piominiMil   in  I  In-  mind<  of  judge-  and  jurists,  definitions  of  the 

"■Mn  ro  K(MiiimiIrr.  1  :•..■)  1\  S.  jnn.  that    it    is    not,    and    Chicajjo    etc. 

1^7    W  S.   ^r,.  IJailuay  Co.  v.  Chicago,  lfi(?  U.  S. 

'  S('<'    l'';tni»ri)<.k     Iirioatit'ii    Dis  l'lM).  nvIhmt  it   is  hold  that  it  is. 
trici    w    liradlcv,    KU    W    S.    Ill',  ''  Mcficlior    on    Due    Process    of 

^^ll^^('   th^TC    is   .li.la    n.   tlir   (>n'.-(-t  Law.    ]».   83. 
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Maw  of  the  laiitV  and  Mue  process  of  law'  have  been  framed 
wherein  speeilie  aspects  of  the  conception  liave  occupied  the 
center  of  tiie  mental  picture.  Mach  embodies  a  true  l)iit  j)artial 
view  of  due  process. "^''^ 

The  following  definition  was  given  |jy  Daniel  Webster  in  his 
famous  argument  in  the  Dartmouth  College  Case.^'*  '^By  the 
law  of  the  land  is  most  clearly  intended  the  general  law;  a  law 
which  hears  before  it  condemns;  which  proceeds  upon  inquiry 
and  renders  judgment  only  after  trial.  The  meaning  is  that 
every  citizen  shall  hold  his  life,  liberty,  property  and  immuni- 
ties under  the  protection  of  the  general  rules  which  govern 
society.  Everything  which  may  pass  under  the  form  of  an 
enactment  is  not  therefore  to  l)e  considered  the  law  of  the  land, 
if  this  were  so.  acts  of  attainder,  bills  of  pains  and  penalties, 
acts  of  conliscation,  acts  of  revising  judgments,  and  acts  directly 
transferring  one  man's  estate  to  another,  legi>lative  judgments, 
decrees  and  forfeitures  in  all  ])ossible  forms,  would  Ik*  the  law 
of  the  land.  Such  a  strange  construction  would  render  consti- 
tutional provisions  of  the  highest  im|)ortance  completely  inopera- 
tive and  void.  It  would  tend  directly  to  establish  the  union  of 
all  powers  in  the  legislature.  There  would  be  no  general  per- 
manent law  for  courts  to  administer  or  men  to  live  under." 

The  Supreme  Court  of  the  United  States  has  had  many  occa- 
sions to  pass  upon  the  meaning  of  this  plirase.  Among  the 
definitions  given  by  this  court  have  Ixh'u  the  following:  "By  due 
process  of  law  is  meant  one  which,  following  the  fornw  of  law. 
is  appropriate  to  the  case  and  just  to  the  parties  to  l)e  affected.^'* 

''Due  process  of  law  is  a  course  of  legal  proceedings  according 
to  tliose  rules  and  principles  which  have  been  ostaijlished  in  our 
systems  of  jurisprudence  for  the  protection  and  enforcement  of 
private  rights.  To  give  such  proceedings  any  validity  there 
must  be  a  tribunal  competent  by  its  constitution — that  is,  by  the 
law  of  its  creator — to  pa<s  upon  the  sul)ject  of  the  suit.''^^ 

The  question  as  to  what  constitutes  due  process  of  law  was  again 

*•  McGehea   on     Due    Process    of  *"  Fla^^er   v.  Roclamriticiii   District 

Law,  p.  49.  No.    lOS.  Ill  V.  S.  701. 

■^■'Dartmouth  rolle^e  v.  Wood-  *'  Poiinoyer  v.  Netr.  0."  V.  8.  71  t. 
ward,  4  Wheatoii,  518. 
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pa-ssed  upon  bv  tlie  Supreuie  Court  in  Kennard  v.  Ix)ui.siana/- 
wliere  it  was  held  tliat  the  duo  course  of  legal  proceedings, 
aeeordiug  to  these  I'ules  and  forms  which  have  been  estabUshed 
lor  the  prote<^tion  of  private  rights,  is  due  process  of  law. 
Ii-regnlarities  and  mere  errors  in  the  proi*(»edings  of  Slate 
courts  can  only  be  corrected  in  those  courts. 

'J'he  authority  of  the  United  States  Supreme  Court  (l(x.*s  ni»t 
extend  beyond  an  examination  of  tlie  power  of  the  State  courts 
to  proceed  at  all.  A  State  act  is  not  in  violation  of  the  pro- 
vision in  the  United  States  Constitution  which  prohibits  any 
State  from  depriving  any  person  of  life,  liijerty  or  property 
witliout  due  procc.-s  of  law.  when  am})le  provision  is  made  for 
the  trial  ol  the  case  before  a  court  of  competent  jurisdiction: 
for  bringing  the  party  against  whom  the  proceedings  is  had 
before  the  court,  notifying  him  of  the  case  he  is  retpiired  to 
meet;  f(ti-  iiiving  him  an  o])])ortunity  to  be  heard  in  his  defen>e: 
foi-  (he  deliberation  and  judgment  of  the  couil;  for  an  appt^al 
fiom  the  judi^mcTit  to  tlte  hi^iiliest  court  of  the  State,  and  for 
li<';iring  and   judgment  there. 

^  21:].  Equal  protection  of  the  laws. — The  equal  protec- 
lion  of  llie  laws  proxided  for  by  the  fourteenth  amendnuMii 
ap})lies  to  all  fRMsons  of  eitlier  sex,  of  any  age,  of  any  nux\ 
native,  foreign  or  alien,  so  that  they  be  within  the  jurisdictit^n 
(d'  the  rnited  States.^*  Senator  Summer,  in  a  speech  in  sup- 
port of  this  aniendnuMit,  said: 

"These  are  ]io  \ain  word.-.  Within  the  sphere  of  their  in- 
tluence  no  ])ers()i)  can  be  create(],  no  pei*son  can  be  born,  with 
civil  or  |)oIitical  privileges  not  ecjually  enjoyed  by  all  his  fellow 
citizens;  nor  can  an\  institution  be  established  recognizing  dis- 
tinction of  hiitli.  Here  is  tlie  great  charter  of  every  luunan 
h(M ng  drawing  viial  breath  u|)on  this  soil,  whatever  may  be  his 
condition  and  wIkx  vei  ina\  be  his  parents.  He  may  be  poor. 
weak,  hunilile  oi-  black  ;  he  may  be  of  (^aucasian,  Jewish,  Indian 
or  Kl]!ioj)ian  I'ace  ;  1i<'  may  l>e  of  FrcTich,  (i«M*man,  English  or 
Irish  extraction:  but  helore  flie  Constitution  all  these  distinc- 
tions disapj)car.      lie  is  not  poor,  weak,  humble  or  black;  nor  is 

'92   V.  S.  480.  Wall.   36;    Brannon   on   the   Four- 

■•  Slaughter      Tl<msc     Cases,      ](»       t.*<>ntli  Amendment,  p.  318. 


§  273       SLAVERY    AND    FOURTEENTH    AMENDMENT.  4;]}) 

lit'  Caucasian.  *h^\v,  Indian  or  Ktliiopian;  nor  is  ho  Froneli, 
(iernian,  Kn«ilisli  or  Irish.  He  is  Man,  tlie  e<iiial  of  all  his 
iVllow  men.  lie  is  one  of  the  children  of  tlie  State,  which,  like 
an  impartial  parent,  rc\irards  all  its  ottsprint^s  with  an  equal  care. 
To  sonu'  it  may  justly  allot  higher  duties  according  to  higher 
capacitii's;  hut  it  welcomes  all  to  its  equal,  hospitahle  board. 
The  State,  imitating  the  divine  justice,  is  no  respecter  of 
persons.''*** 

'J'his  clause  of  the  amendment  is  for  the  protection  of  persons 
agiiinst  unjust  discriminations  by  the  governments  of  the  States, 
and  not  for  their  protection  against  other  individuals.  It  oper- 
ates up(m  all  the  agencies  by  which  State  law  is  made  and 
enforced  upon  all  departments  of  the  Slate  governments,  and 
upon  all  public  corporations  created  by  the  State."*'' 

This  provision  does  not  take  away  from  the  State  the  propei* 
t'xercise  of  the  j)olice  power.  Judge  Field,  in  the  opinion  in 
iSarbier  v.  (\)nnolly,*''  said  tliat  this  provision  ''meant  not  only 
that  there  should  be  no  arbitrary  spoliation  of  property,  bul 
that  e(iual  protection  and  security  should  be  given  to  all  alike 
under  like  circumstances  in  the  (^njoyment  of  their  personal 
and  civil  rights,  that  all  persons  should  be  equally  entitled  to 
pursue  their  happiness  and  acquire  and  enjoy  property;  that 
they  should  have  like  access  to  the  courts  of  tlie  country  for  the 
protection  of  their  person  and  })roperty,  the  prevention  and 
redress  of  wrongs,  and  the  enforcement  of  contracts,  that  no 
impediment  should  Ije  interposed  to  the  j)ursuits  of  anyone 
except  as  applied  to  the  same  pursvrits  by  others  under  like  cir- 
cumstances; that  no  greater  burdens  should  l)e  laid  upon  one 
tiuui  are  laid  upon  others  in  the  same  calling  and  condition; 
and  that  in  the  administration  of  criminal  justice  no  difference 
or  higher  punishment  should  be  imposed  upon  one  than  such 
as  is  prescribed  to  all  for  like  offenses.  But  neither  the  amend- 
ment, broad  as  it  is,  nor  any  other  amendment,  was  designed  to 
interfere  with  the  power  of  the  State,  sometimes  calh'd  the 
])olice   power,   to   prescribe   regulations,   to    promote   the   healtii, 

"Braiinon's  Fourteenth  Airiend-  '.VMi;  ('..  H.  &  Q.  Ky.  ('...  v.  (hi 
ment.  p.  318  9.  caijo,   !(>()    I'.  S.  i'lMi. 

^••Ex   parte   Virginia,    KK)    U.   S.  *V13  U.  S.  27. 
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|M*:u(',  morals,  education  and  good  order  of  the  ])eoplo,  and  l«» 
Icirislatc  so  as  to  increase  the  industries  of  the  State,  develnji 
its  resources,  and  add  to  its  wealtli  and  prosjxjrity.  From  the 
verv  necessity  of  soeiety,  legislation  of  a  special  cliaracter,  liavinu 
these  ohjects  in  view,  must  often  be  had  in  certain  districts, 
such  as  for  <lraining  marshes  and  irrigating  arid  plains.  Special 
])urdens  are  often  necessary  for  general  benefit — for  supplying 
water,  preventing  tires,  lighting  districts,  cleaning  streets,  open- 
ing j)arks,  and  numy  other  objects.  Kegulations  for  these  pur- 
])os('s  may  press  with  more  or  less  weight  upon  one  than  an- 
other, hut  they  are  designed  not  to  impose  unequal  or  unnecessary 
I'lstrii^tions  upon  anyone,  but  to  j)ronu)te,  with  as  little  individual 
iucouvenience  as  possible,  the  general  good.  Though  in  many 
rcs[)('('ts  necessarily  sjx'cial  in  tlu'ir  character,  they  do  not  furnish 
just  ground  of  complaint  if  they  operate  alike  upon  all  person- 
and  projUM'ty  un(l<'r  (he  same  circumstances  and  conditions. 
(1iis<  Icgi.-ljition.  discriuiinating  against  some  and  favoring 
nilicrs.  is  |)r()hihitc»l ;  hut  legislation  which,  in  carrying  out  a 
public  jnirpnsc.  is  limited  in  its  apjdication,  if  within  the  sj)herc 
nf  its  optTutinn  it  atl'ccts  alike  all  persrms  similarly  situated,  is 
not  within  the  aineiidnient.  In  the  execution  of  admitted 
powers  uunceessjiry  proeecMlings  are  often  required  wjiich  are 
(umhersoine,  dihitory  nud  exjMMisive,  yet,  if  no  discrimination  be 
iimde,  and  nn  siih^tinitial  right  be  impaired,  they  are  not  ob- 
no\i()u>  to  jiiiy  constitutional  objection.  The  inconveniences 
fiom  this  chinse  in  the  a(hnini>ti"ation  of  the  law  are  matters 
entirely  foi'  tln^  eonsidei-at if)n  of  the  State;  they  can  be  remedied 
only  by  the  State." 

Classificjitions  of  peisons  and  property,  for  the  purposes  of 
taxation,  j-eiiulation,  local  Lioveminent,  etc.,  arc  constitutional.*' 
Sneh  elas>ilieat  ion<.  howrvei',  niu^t  bo  based  upon  some  reason- 
able i^ronnij  ol  (Hll'erentiat ion  and  musj  not  be  unjust.  *'The 
mere  fact  «tf  da-si !icati(tn  is  not  sufHeient  to  relieve  a  statute 
from  the  iMarh  of  the  (NpialitN  clause^  of  the  fourteenth  amend- 
ment, and  in  all  ca«'s  it  nm-t  app<'ar,  not  mei'ely  that  a  classiti- 
eation  has  l)eeii  made,  hnt  aUo  that  it  is  based  on  some  reasonable 
gi'onnd  -something;   which   ]n'Av<  a  just   and  proper  relation   to 

*'  Kcntiickv  \(.   R.  'I'.ix  C-AS''^,  11.",        1'.  8.  3lM. 
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llui  attenij)te(l  classification,  and  is  not  a  mere  arbitrary  «elec- 
iion."'**  "Clear  and  hostile  discriminations  against  particular 
persons  and  classes,  especially  such  as  are  of  unusual  cliaracter, 
unknown  to  the  practice  of  our  governments,  might  be  obnoxious 
to  the  constitutional  prohibition.''^'* 

Under  this  clause  of  this  amendment  it  has  been  held  to  be  a 
deprivation  of  the  equal  protection  of  the  laws  to  proliibit  col- 
ored citizens  of  the  State  from  serving  on  juries.'*^' 

In  determining  whether  or  not  tliere  has  been  a  deprivation  of 
the  equal  protection  of  the  laws,  the  court  will  look  at  the  spirit 
and  effect  of  tlic  law,  ratlier  than  merely  at  its  letter.  Thus  a 
law,  which  on  its  face  purports  to  ai)ply  to  all  equally,  may  liave 
the  efl*e(!t  of  de{)riving  certain  classes  of  the  inhabitants  of  Ihe 
State*  of  the  ecjual  protection  of  the  laws  when  it  is  evident  that 
the  effect  of  tlie  law  will  fall  upon  these  classes  above. ''^ 

This  clause  of  the  Constitution  ])rotects  not  only  natural  per- 
sons, but  al^^o  corporations.''- 

Violations  of  this  clause  of  the  amendment  which  take  the 
form  of  commercial  discriminations  have  lieen  discussed  in  tbc 
previous  chapter. 

§  274.  Apportionment  of  Representatives. — The  second 
section  of  the  fourteenth  amendment  is  for  the  reduction  of  the 
representation  of  any  State  in  the  lower  house  of  Congress  which 
denies  the  right  of  suft'rage  to  any  male  citizen  of  the  State 
twentv-one  years  of  age  or  upwards.  This  provision  was  in- 
serted to  secure  the  ballot  to  the  negro,  but  the  prohibition  is 
general  against  all  restrictions;  it  applies  as  much  to  educational 
or  property  restrictions  as  to  restrictions  intended  to  act  wholly 
against  the  negro.  This  provision  has  never  been  put  in  opera- 
tion against  any  State. '•'^ 

§  275.  The  power  of  Congress  to  enforce  this  amendment 
by  legislation. — Part  of  the  provisions  in  this  article  are  not 

"Gulf,    etc.,    Railway    v.    Ellis,  U.  S.  303. 

165  ir.  S.   150.  -"Yick  Wo  v.  Hopkins,  US  T.  S. 

'^  Bells  Gat  Railroad  v.  Pennsyl  356. 

vania.  134  U.  S.  232,  237.  ^' Sitiitli  v.  Ani.'s,  HU)  U.  S.  4(;(;. 

^'Straiuler  v.  West  Virginia,  100  "See  Tliaj^trr   VIT. 
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i^t'lf-executory  and  require  legislation  by  Congress  to  give  them 
.(•rtVcl.  ^riic  *'('ivil  Hi,ii:hts  Bill''  was  j)asse(l  under  the  provisions 
(d'  tills  anK'iidiiu'nt  hut  was  ludd  uneonstitutional.''*  Ijegislatioii 
hy  Conirii'ss  was  required  to  remove  from  otlice  those  persons  in 
otlice  at  the  time  of  the  adoption  of  the  amendment  wlio  were 
prohibiti'd  from  liolding  otlice  by  the  third  section  of  this  amend- 
jnent.  Tliis  amendment  does  not  give  to  Congress  the  power  to 
enact  hu\>  for  the  suppression  of  crime  within  a  state.''*'' 

S  276.  Citizenship/'® — The  question  as  to  what  citizen 
^hip  i-  lias  been  answered  by  the  Supreme  Court  as  follows: 

''Tlierc  cannot  be  a  nation  without  a  people.  The  very  idea 
of  a  political  cojumunity,  such  as  a  nation  is,  implies  an  asso- 
ciation of  ])ersons  J  or  the  promotion  of  their  general  welfare. 
Kach  one  of  the  jK'rsons  associated  becomes  a  member  of  the 
nation  foi'uied  by  the  association,  lie  owes  it  allegiance  and  i^ 
entitled  to  its  protection.  Allegiance  and  protection  are,  in  this 
eoiineetion.  iceiproeal  obligjitions.  The  one  is  a  compensation 
for  Ww.  other;  allegiance  for  protcH'tion  and  protection  for 
alhigiance. 

"Tor  eonvenieiiec  it  has  been  found  necessary  to  give  a  name 
lo  thi<  nieiid)ei-slii]).  The  o])ject  is  to  designate  by  a  title  the 
Iui>on  and  the  relation  he  bears  to  the  nation.  For  this  pur- 
pose the  words  'subject/  ^inhabitant'  and  'citizen'  have  been 
ii-e(|.  jind  the  elioie^'  between  them  is  sometime-^  made  to  depend 
ii|)('n  till'  form  of  the  Liinerninenl.  Cilizens  is  now  more  com- 
monly eiiiployeiL  Imwever.  and  as  it  has  been  considered  l)etter 
Miitei!  to  the  .le-cription  of  ()])('  ]i\ing  under  a  republican  gov- 
einiiiriit.  i^  \\a>  adopted  by  nearly  all  of  the  States  upon  their 
M|)aratii'n  fiom  (iivat  I)ritain.  and  was  afterwards  adopted  in 
!lie  Ai'licle-  of  ( 'on  fedrrat  ion  and  in  the  C(>nstitution  of  the 
I  nited  States.  When  n<ed  in  this  sense  it  is  understood  as 
rtuivevinu  the  Idea  ol  niend)ership  in  a  nation,  and  nothing 
more.''"'" 

-*  Kx    j.arte   Tiiiii.T.   Chav,. 's   I)r-  ^inia.    IdO   V.   S.   313;   Tivil    Rights 

■  i-inti^.  :U«;.  Casi-^,   109   V.  S.   3. 

I'iiit»(|    Stati'N    \.    Harris.    Itn!  'For   eoiivonienee  and   to   avoi<! 

W   S.   ('iL".»;    I'liitod   Staler   \.  diiik  ir|»rliti(>ii     tlio     whole     siihjeot     of 

vliaiik.  1*1!   I'.S.  .'}'_':    K\  part*^  Vir-  .  ii  i/.nship  i^  treated  hero  together. 
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"In  til  is  respect,  as  in  other  respects,  it  (i.  e.,  tlie  (Constitution) 
nmst  he  interpreted  in  the  litjlit  of  the  connnon  hiw,  the  prin- 
ciples and  hislurv  of  wliich  wei'e  familiarly  known  to  ihe  franiers 
nf  Hie  ('on>titntion/'''^ 

Prior  to  the  adoy)tion  of  the  Dechiration  of  Independence,  the 
inhahitants  of  tlie  various  colonies,  except  those  owing  allegiance 
in  some  foreign  country,  were  Britisli  citizens.  Immediately 
upon  the  adoi)tiQn  of  this  declaration  the  inhabitants  of  each 
colony  hecann^  citizens  of  the  new  State.  The^-e  was  no  Ignited 
States  citizenship  at  this  time,  nor  was  such  citizenship  created 
or  recognized  by  tiie  Articles  of  Confederation.  State  citizen- 
ship is  therefore  the  older  of  the  dual  citizenshij)s  now  existing 
in  this  country. 

Xatioiial  citizensliip  was  first  created  hy  the  adoption  of  tlie 
Constitution.  ''Kvery  person,  and  every  class  and  description 
of  persons,  who  were  at  the  tinu;  of  tJu*  adofjlion  of  the  Consti- 
tution recognized  as  citizens  in  the  several  Slates  hecame  alsn 
(•itizens  of  this  now  |)oliti<'al  hody. *'•'■* 

The  original  draft  of  the  Constitution  does  not  designate  who 
shiiil  Ih'  citizens  of  the  United  States,  hut  this  is  done  hy  the 
foiii'teenth  amendment,  which  ])rovides  that:  '*A11  persons  horn 
(U-  natui-alized  in  the  Cnited  States,  and  subject  to  the  jurisdic- 
tion therecd*,  are  citizens  of  the  United  States  and  of  tlie  State 
wherein  tin  \  reside."  This  provision,  in  slightly  different  words, 
is  insert(Ml  in  the  Statutes  of  tlie  United  States:  "All  persons 
boi-n  in  the  Uniterl  Stnte>.  and  not  suhj(H't  to  any  foreign  power, 
excluding  liulians  not  ta\e«l.  ;n'r'  der-larcd  to  l)e  citizens  of  the 
United  States.""" 

Citizenship  in  the  United  States  can  thus  h(  accpiired  either 
by  birth  or  naturalization.  .\11  jX'rsons  born  in  the  United 
States  (this  does  not  include  territory  belonging  to  the 
United  State<),  exce|»t  Indians  and  the  cliiidren  of  foreign 
ambassadors,  can  claim  citizenship  in  the  Ui^ited  States.  Per- 
sons born  in  thi<  country  of  foreign  parents  can,  if  they  choose, 

"Miner  v.   Happersett,   21  Wal-            ''"Scott  v.  San<lfor<l,  19  Ilowjud, 

h\c(\    162.  40(). 

■^  Cnitoil    Staffs    v.    Woiiij  Kim 

.\rk.   X'9   r.  S.  049.   r,o4.  '•  Kcnis.-d   Statutes,  section    1!)9-J. 
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claim  ciiizciisln])  of  [\\v  coiintrv  of  wliicli  their  fatliers  are  citi- 
zens; and  so,  likewise,  a  child  horn  in  anotlun*  country  wlios** 
father  is  a  citizen  of  the  Tnit^ul  States,  is  himself  a  citizen  of 
(his  coiintrv  il   lie  claims  the  right. 

'J1ie  right  of  citizen>]iip  helongs  to  those  born  in  this  country 
(with  the  exception^  already  stated),  even  although  their  parentis 
not  only  were  not  citizens  of  the  United  States,  but  were  even 
prohibited  from  becoming  citizens.  For  example,  it  has  been 
decided  that  a  child  born  in  the  United  States,  of  parents  of 
(.'liinese  descent,  who  at  the  time  of  his  birth  are  subjects  of  the 
Kmperor  of  China,  hut  have  a  permanent  domicile  and  residence 
in  the  United  Slates,  and  are  there  carrying  on  business,  and 
are  not  em])loyed  in  any  diplomatic  or  otlicial  capacity  under  the 
I'juperor  of  China,  becomes  at  the  time  of  his  birth  a  citizen  of 
the  United  Slates.^' 

In  ca<es  of  citizenship  created  by  birth,  the  rights  and  obliga- 
tions anne\e(l  therrlo  altacli  without  act  of  tlic  individual.  A 
formal  conipail  is  not  necrssary  to  create  allegiance.^- 

"XaturnliziUion  is  tlie  act  of  adopting  a  foreigner,  and  cU)th- 
ing  jiim  with  tlic  priviU'ge^  of  a  native  citizen. '^'^^  Congress  i> 
gi\(.'n  tlic  p(»\\cr  to  j>a-s  uniform  laws  on  the  subject  of  naturali- 
zation."* In  the  exercise  of  this  power  Congress  has  enacted 
•icneial  laws  under  which  individuals  may  be  naturalized,  and 
ha>  aUo  on  many  occasion-  |)rovided  for  collective  naturalization 
hy  ireal\  or  hy  statu i(\^''  Congress  nuiy  exclude  such  foreigners 
as  it  dcimis  proper  from  this  benefit  of  its  naturalization  laws."'' 
At  the  ]>re>eiii  time  only  nieinhers  of  the  White  or  Negro  races 
are  pci-mitied  to  heeoine  eitizens  Ijy  this  method. 

In  tlie  eiisc  of  tlie  Chin<'S(;  not  only  are  they  excluded  from 
eitizenslilj).  hut  a  h)ng  series  of  acts  parsed  fi'om  May  6,  188*^\ 
to  April  'i.  ll»()v\  proliihit  them.  Avitli  certain  specified  exceptions. 
I'mm  entei'ing  \]\o  eonnli-y.     Tliese  acts  have  been  held  consti- 

"'  Unitcl    Staters    v.    Won.i:    Kim  ''  United  States  Constitution,  Ar- 

Ark.   IC!)    \\  S.  r.49.  tifle  T.  Skn-tion  8,  Clause  4. 

•=  i\N'siMil)Ii.'a  V.  Cliaf.inMn.  1   Dal-  ' '  Roy<]    v.    Nebraska,    143   XT.    S. 

la.^   (l\a.)   r.3.  1 :{.'),  16-:. 

*-MV.y.l    V.    Xehra^kM.    It.?    V.   S.  *^' Fong     Yue     Ting     v.     XTnito^l 

i:;.-;,  nil'.  stat.-s,  mo  U.  S.  698. 
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tutional  by  the  Supreme  Court.'*'  "It  is  an  accepted  maxim  of 
international  law  that  every  sovereign  nation  lias  the  power,  as 
inherent  in  sovereignty,  and  essential  to  self-preservation,  to  for- 
bid the  entrance  of  foreigners  within  its  dominions,  or  to  admit 
them  only  in  such  cases  and  upon  such  conditions  as  it  may  see 
fit  to  prescribe.  In  the  Ignited  States  this  power  is  vested  in 
the  national  government,  to  which  tlie  Constitution  has  com- 
mitted the  entire  control  of  international  relations,  in  i)eace  as 
well  iis  in  war.  It  belongs  to  tlie  political  department  of  the 
government  and  may  be  exercised  cither  through  treaties  made 
by  the  President  and  Senate,  or  through  statutes  enacted  by 
Congress.''*'® 

The  government  of  the  Ignited  States  not  only  provides  for 
the  naturalization  of  citizens  of  foreign  countries,  but  also 
recognizes  the  right  of  ex])atriation  on  the  pai't  of  its  own 
citizens.^" 

The  dual  ^itizens])i|),  that  of  tlic  Ignited  States,  and  of  a  par- 
ticular State,  has  already  been  referred  to.  l\ach  of  these  citi- 
zensjiips  involves  an  allegiance  and  duties  to  \\w.  govcrnnHMit 
involved,  and  confers  rights  upon  the  individual.  The  four- 
teenth amendment  only  protects  the  rights  which  e(niie  to  a 
j)erson  as  a  citizen  of  the  United  States. 

*'The  first  section  of  the  fourteenth  article,  io  which  our  atten- 
tion is  more  es})ecially  invitiul,  opens  with  a  definition  of  citi- 
zenship, not  only  citizenship  of  the  Ignited  States,  ])ut  also  of  cit- 
izenship of  the  States.  \o  sueli  definition  was  previously  foun<l 
in  the  Constitution  nor  had  any  atteni])t  been  made  to  define  it  by 
.Vet  of  Congress.  It  lias  Imh'U  the  occasion  of  mueli  diseussioii 
in  the  courts,  by  the  <'\eeuti\(»  departments  and  in  the  public 
journals.  It  had  been  said  by  eminent  judge-  that  no  man  \va- 
a  citizen  <»f  th<'  I'nited  Sjjites  except  as  he  \mis  a  eili/eu  cf 
»»ne  of  tjie  Stales  (M)m|)()<ing  the  I'niou.  Tho-c  .  ljiei-eb)r(\  who 
ha<l  been  born  and  re-ided  always  in  the  l)i-!ricl  of  Cohunbia 
or   in   the   Territories,   though    within    the    I'nited    States,    were 

•='  Ifl.  ^'"Reviscl  Statutes.  Scvtioii   IDIM). 

"  Xisluiiuim  Kkiu  v.  TTnito«l  "RfMniItrnot  v.  Detroit,  H)  Fed.  Ke)>. 
States.    142   U.   S.   O;!!,  050.  iM  I. 
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not  citizens.  Wliether  tliis  proposition  was  sound  or  not  liad 
nc\or  boon  judicially  decided,  but  it  liad  been  held  by  this  court, 
in  tlio  colobrated  Dred  Scott  case,  only  a  few  years  before  the 
outbreak  of  the  Civil  War,  that  a  man  of  African  descent, 
whother  a  slave  or  not,  was  not  and  could  not  be  a  citizen  of  a 
State  or  of  the  United  States.  This  decision,  while  it  met  the 
condonination  of  sonu'  of  the  ablest  statesmen  and  constitutional 
lawyers  of  the  count  it,  had  never  been  overruled;  and,  if  it  was 
to  bo  acceplod  as  m  constitutional  limitation  of  the  right  of  citi- 
zenship, then  all  the  nooro  race  who  had  recently  been  made 
f  room  on  wore  still,  not  only  not  citizens,  but  were  incapable  of 
l)<'(omin<i  so  by  anythinir  short  of  an  amendment  to  the  Con- 
stitution. 

"To  roniovo  this  dit]icult\  primarily,  and  to  establish  a  clear 
nnd  ((MiiiiroluMisivo  definition  of  citizenship  which  should  declari* 
whnt  shniihl  con-iitiito  citizonsliip  of  the  United  States  and  also 
rili/ciisliin  of  a  Stnto.  the  first  clause  of  the  first  section  was 
rr;imo(l : 

"'All  pcisoiis  hnrn  or  iiafuralized  in  the  United  State>  and 
>iil>joot  lo  i\\('  jurisdiction  theroof,  are  citizens  of  tlie  United 
Sialos  and  of  the  Stale  \\'hi'roin  they  reside.' 

"Tlio  liist  observation  wc  have  to  make  on  this  clause  is  that 
it  \)\\i<  at  icsi  holh  the  (]uo>iions  which  we  stated  to  have  boon 
tlio  siihjcci  of  «l;lT(M"<'iir(^s  of  (^[)ini(Ui.  It  declares  that  persons 
iiia\  1m"  (-iti/<'ii-«  <»r  tlio  Unil(Ml  States  without  roirard  to  tlieir  citi- 
/eii-hip  ni  a  pail  iciilai"  Slate,  and  il  ovei'turiis  the  Dred  Scoit 
derision  l)\  iiiakiiej-  all  pel-sous  horn  within  the  United  State- 
and  -nl>j('(i  to  it>  jiii'i-diel  ion  cilizens  of  the  United  States. 
Thai  its  main  pnrpn-c  was  to  e-lahlish  the  citizenship  of  the 
neiii-n  can  admit  of  net  donhl.  The  phrase  'subject  to  its  juris- 
dielinn'  wa-  inteiidrd  \i\  exelnde  from  its  o]XM'ation  children  (d' 
ministei<.  eo!iMds  and  eili/eus  or  subjects  of  foreign  states 
liorn   within   the  I'niKMl  Slaters. 

"The  ne\t  ol)ser\ alien  i-  nioi-e  impc^lant  in  view  of  the  argn- 
nirnts  <d"  enun-el  in  th<'  pi-e<ent  ease.  It  is  that  the  distinction 
lMi\\(«en  (iii/cii^lnp  of  the  I'nitetl  Stales  and  citizenship  of  a 
Siat(^  i>  eleai-l\  i-e( o-ni/ed  and  established.  Xot  only  may  a  man 
he  a  ciii/en  'if  the   Tniled  Stati's  without  being  a  citizen  of  a 
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Sttite,  but   an  important  element  is  necessary  to  convert   the 
former  into  the  latter. 

''He  must  reside  within  the  State  to  make  liim  a  citizen  of  it, 
hut  it  is  only  necessary  that  he  should  be  born  or  naturalized  in 
the  L'nited  States  to  be  a  citizen  of  the  Union. 

*'lt  is  quite  clear,  then,  that  there  is  a  citizenship  of  tlio 
United  States  and  a  citizenship  of  a  State,  which  are  distinct 
from  each  other  and  which  depend  upon  different  characteristics 
or  circumstances  in  the  individual. 

"We  think  this  distinction  and  its  explicit  reco^nization  in 
this  amendment  of  great  weight  in  tlii^s  argument,  because  tlie 
next  paragraph  of  this  same  section,  whicli  is  the  one  mainly 
relied  on  by  the  plaintifT  in  error,  spoke  only  of  privih-ges  and 
immunities  of  citizens  of  the  United  States,  and  does  not  sp^^ak 
of  those  of  citizens  of  the  several  States.  '  The  argnment,  how- 
ever, in  favor  of  the  plaintiffs,  rests  wholly  on  the  assuni])ti(m 
that  tlie  citizenship  is  the  same  and  the  privileges  and  immuni- 
ties guaranteed  by  the  clause  are  the  same. 

''The  language  is,  'No  State  shall  make  or  enforce  any  \i\\\ 
which  shall  abridge  the  ])rivileges  or  iniuiuniiies  of  citizens  of 
the  United  States.' 

"It  is  a  little  remai'kable,  if  this  chuise  vas  intended  a-  a 
protection  to  the  citizens  of  a  State  against  the  legislative  power 
of  his  own  State,  that  the  words  Titizens  of  tlie  State'  should  he 
U'ft  out  when  it  is  so  carefully  \\<i^i\.  and  used  in  contra- 
distinction to  'Citizens  of  the  I'nited  States"  in  tlx'  \'.'vy  sen- 
tences which  precede  it.  It  is  too  ch'ar  for  aiuumenl  that  the 
<-hange  in  [)hraseoh\i:y  was  adopted  understand in,i:ly  and  with  a 
purpose. 

•'Of  the  privileges  and  iniuiunitie>  of  Ihe  citi/ens  of  Hie  Iniled 
Stale>.  and 'of  the  privileges  and  ininuinities  of  th<'  cili/eii  of 
ihe  State,  and  what  thev  resp<Htively  are.  we  will  pre-cnth  con- 
sider: but  we  wi-h  to  state  here  that  it  is  only  tlie  Inrnier  which 
are  [)laced  by  this  clause  under  tlie  protection  of  the  I-Vderal 
Constitution,  and  that  the  latter,  wlialever  tluy  may  he.  are  \\n\ 
intemled  to  have  any  additional  j)roteclion  hy  tlii-  paragraph  of 
\\\c  amen(hn(»nt. 

"If,    then,    thei-e    is   a   <lill*erenee    helwcen    llie    orivilci^e^    an(i 
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inmuinitics  belonging  to  a  citizen  of  the  United  States  as  siicb, 
and  those  beh)nging  to  the  citizens  of  the  State  as  such,  the  latter 
must  rest  for  tlieir  securit}'  and  protection  where  they  have 
heretofore  rested ;  for  tliey  are  not  embraced  by  this  para^rapli 
of  the  amendment/''^ 

1'lie  rights  of  citizens  of  tlie  United  States  are  h'niited  in 
lunuber  and  are  of  a  political  nature."^  The  rights  and  privi- 
leges of  the  citizens  of  States  are  more  numerous  and  include  all 
those  rights  which  are  in  their  nature  fundamental,  and  which 
belong  of  right  to  the  citizens  of  all  free  governments/- 

Citizenship  of  a  territory  or  colony  of  the  United  St^^tes  does 
not  necessarily  confer  United  States  citizenship.  In  the  admis- 
sion of  a  State  a  collective  naturalization  may  be  effected  in 
accordance  with  the  intention  of  Congress  and  the  people  apply- 
ing for  achuission.  'J1ie  admission  of  a  State  on  an  equal  footing 
with  the  original  States  in  all  respects  whatever,  involves  the 
ji(l(»|)(ioii  as  citizeiis  of  llu^  United  States  of  those  whom  Con- 
L:i-es<  makes  iiumiiIhm's  of  the  ])nlitical  eommunity,  and  who  are 
I'ccoiinized  as  such  in  the  formation  of  the  new  State  with  the 
coiiseiil  of  Congress."*^ 

'V\\('  '-(atiis  ol'  inhal)ilants  in  the  colonies  of  the  United  State- 
w  ill  \h'  treated  in  the  ne.xt  ehai)ler. 

S  277.  The  Fifteenth  amendment. — The  fifteenth  anicnd- 
iiicnt  In  tlic  ( '()ri>titntion  was  proj)osed  to  the  legislatures  r)f  the 
srveral  Stnlrs  l»y  Congress  on  Fc^bi'uary  *?T,  1S()!),  and  was  d  •- 
cl.irtMl  lo  ]]:]\>'  hern  i-iililie(l  1»\  a  sudieient  numluT  of  States  and 
to  lunc  hem  ;eIo|)l«'<l  by  a  |)ro{hnnation  issued  by  the  Secretar\ 
*^\'  Ihc  Slate  on   Mnivh  'M\,  ISro. 

The  lr\i   (){'  \\]\<  :ini('ii(Iiii('nl    is  as  follows: 

*-S(>c.  1.  The  li-hl  of  ciii/ciis  of  Ihe  United  States  lo  vob' 
-Iiall  iiui  Ix'  «]('ni<Ml  or  aluiducd  by  the  United  States  (U*  by  anv 
Siair  nil  a'rniini  of  rate,  cnlor.  or  previous  condilion  of  ser\  i- 
hnle. 

'"SI;ni;:lit.>r  II. )ns<>  Cas.'s,  n;  \V:il  '-('<. rfioM     v.    Corfioltl,    4     Wasli. 

i.MCi'.  :;<).  :'.7i. 

=  '  r.v  this,  of  ciiii^c.  iv  lint  uKviiit  '   lioy.l    v.    \o])ra.«<ka,    143    U.    S. 

the   ri-ht    of   \otin<^  13.";. 
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"Sec.  2.  The  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation." 

The  fifteenth  amendment  does  not  confer  the  riglit  of  suffrage 
upon  anyone.  It  prohibits  the  State  or  the  United  States,  how- 
ever, from  giving  preference  in  this  particular  to  one  citizen  of 
the  United  States  over  another  on  account  of  race,  color  or  pre- 
vious condition  of  servitude.  This  amendment  invested  the  citi- 
zens of  the  United  States  with  a  new  constitutional  right,  which 
is  exemption  from  discrimination  in  the  exercise  of  the  elective 
franchise  on  account  of  race,  color  or  previous  condition  of  servi- 
tude, which  Congress  may  enforce  by  'appropriate  legislation.'^* 
The  limitation  contained  in  this  amendment  is  the  only  restric- 
tion upon  the  power  of  the  States  to  regulate  the  suffrage  within 
its  limits.  This  amendment  had  the  effect,  in  law,  to  remove 
from  a  State  Constitution,  or  render  inoperative,  a  provision 
restraining  the  right  of  suffrage  to  the  white  race.^^ 

•*  United    States    v.     Reese,    92  '"'Neal   v.   Delaware,    103    U.   S. 

U.S.  214.  370.      See    also    Uuited   States    v. 

Cniikshank,  92  U.  S.  542. 


CHAPTER  XIV. 

ACC^nsiTION    OF   TERRITORY   AND    THE    GOVERNMENT    OF 
TERRITORY  HELONGING  TO  THE  UNITED  STATES. 

§  278.     The   acquisition   of   new  territory. — The   United 
States  lias   full  and  coniplcto   power   to  acquire   new   territory 
ciihcr  by  coiKiuost,   piircliase,  cession,   discovery,  settlement  or 
any  otlu^r  way  known  and  recognizee^  by    International    Law. 
This  power  is  a  necessary  attribute  attached  to  the  sovereignty 
of  vvoyy  independent  country.     **The  power  to  acquire  territory 
oilier  llian  the  territory  northwest  of  the  Ohio  River  (which  be- 
l()ni:<'d  to  tlie  I'nited  States  at  the  time  of  the  adoption  of  the 
Consiitution)   is  d<M-ived  from  the  treaty-making  power  and  the 
power   to   declare   and   earry   on   war.     The   incidents   of   these 
powers  are  those  of  national  sovereignty,  and  belong  to  all  in- 
dependent governments."^     **Power  to  acquire  territory  either 
1>\  eon()uest  or  treaty  is  vested  by  the  Constitution  in  the  United 
Sliitt'-.     Con(iuered  territory,  however,  is  usually  held,  a.s  a  mere 
military  oeeupaiion   until  the  fate  of  the  nation  from  which  it 
i-  eoiKjiKM-ed   is  deierniined.  hut  if  the  nation  is  entirely  Fuh- 
<lu<'(l.  or  in  (a-(»  it  h(>  destroyed  and  ceases  to  exist,  the  right  of 
neciipntion  he(()iiHs  peinument  and  the  title  vests  absolutely  in 
tlie  con(juerer.''- 

"The  Con-titnlion  eonf<'r«  absolutely  upon  the  government  of 
the  I'liioii  ilie  powers  of  making  war  and  of  making  treaties, 
eoiiMMpienilv  iliat  government  possesses  the  power  of  acquiring 
teriiloiy,  (Mtlier  hy  conrpiest  or  by  treaty.     The  usage  of   the 

'  MniiM.iii  ciuirrli  V.  riiittMl  v.  Boyle,  9  Cranch,  195;  Shanks 
Sf.ii.s.    i:;C)   r.   S.   l.  v.   Dupont,  3   Peters,  24'J;   United 

States    V.    Rice,    4    Wheaton,    246, 

-  I'nifpd  StMirs  V.  Ifu(k:il.f'.'.  IT,  254;  Johnson  v.  Mcintosh,  8 
WmII.'icp.    11  1;   Ho-<1m';i,1s  of  Su^ar       Wlioaton,  543. 

450 


§  279  GOVERNMENT  OF  THE  COLONIES.     .  451 

world  is,  if  a  nation  be  not  entirely  subdued  to  consider  the 
holding  of  conquered  territory  as  a  mere  military  occupation 
until  its  fate  shall  be  determined  at  the  treaty  of  peace.  If  it 
be  ceded  by  the  treaty,  the  acquisition  is  confirmed,  and  the 
ceded  territory  becomes  a  part  of  the  nation  to  which  it  is  an- 
nexed, either  on  the  terms  stipulated  in  the  treaty  of  cession, 
or  on  such  as  its  new  master  shall  impose."^  "As  free  and  in- 
dependent States,  they  (the  United  States  of  America)  have  full 
power  to  levy  war,  conclude  peace,  contract  alliances,  establish 
commerce,  and  to  do  all  other  acts  and  things  which  independent 
States  may,  of  right  do.*'*  "It  is  superfluous  to  cite  authorities 
establishing  the  righ't  of  the  government  of  the  United  States 
to  acquire  territory,  in  view  of  the  possession  of  the  Northwest 
Territory  when  the  Constitution  was  framed  and  the  cessions  to 
the  general  government  by  various  States  subsequent  to  the 
adoption  of  the  Constitution,  and  in  view  also  of  the  vast  ex- 
tension of  the  territory  of  the  United  States,  brought  about 
since  the  existence  of  the  Constitution  substantially  every  form 
of  acquisition  known  to  the  law  of  Nations.*'*^ 

§  279.  Otovenunent  of  territory  belonging  to  the  United 
States  but  not  included  within  the  limits  of  any  state. — 
There  is  not,  and  never  has  been,  any  such  legal  question  as  to 
whether  (to  use  a  popular  expression)  "the  Constitution  follows 
the  flag.'*  The  government  of  the  United  States  rests  entirely 
upon  the  powers  granted  to  it  by  the  Constitution,  if  the  Con- 
stitution under  any  circumstances  or  in  any  place,  ceases  to  be 
operative,  the  National  Government  must  of  necessity  cease  to 
have  any  power  to  act.  The  question  often  arises,  however,  as 
to  the  application  of  a  certain  portion,  or  portions,  of  the  Con- 
stitution. The  question  as  to  the  degree  of  power  possessed  by 
Congress  over  the  territories  and  colonies  of  the  United  States 
is  not  whether  the  Constitution  applies  at  all  in  these  cases,  but 
as  to  what  part  of  the  Constitution  so  applie?.  "The  Govern- 
ment of  the  United  States  was  bom  of  the  Constitution  and  all 

'  Chief  Justice  Marshall  in  Amer-  *  Concurring  opinion  of   Justice 

ican    Insurance   Co.    v.    Canter,    1  White,    Shiras    and    McKenna    in 

Peters,  511.  Downea  v.  Bidwell,  182  IT.  S.  244. 

*  Declaration   of   Independence. 
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powers  which  it  enjoys  or  may  exercise  must  be  either  derived 
expressly  or  by  implication  from  that  instrument.  Ever}^  func- 
tion of  the  government  thus  being  derived  from  the  Constitu- 
tion it  follows  that  the  instrument  is  everywhere  and  at  all  times 
potential  in  so  far  as  its  provisions  are  applicable.  In  the  case 
of  the  territories,  as  in  every  instance,  when  a  provision  of  the 
Constitution  is  invoked  the  question  which  arises  is,  not  whether 
the  Constitution  is  operative,  for  that  is  self-evident,  but  whether 
the  provision  relied  on  is  applicable.*'® 

The  powers?  granted  to  the  Congress  are  contained  in  two 
widely  separate  part'^  of  the  Constitution.  The  eighth  section 
of  the  first  article,  contains  an  enumerafion  of  the  general 
j)owers  granted  to  Congress  to  be  exercised  in  the  government  of 
the  United  States.  The  second  clause  of  the  third  section  fourth 
article  of  the  Constitution  contains  the  following  provisions  as 
to  the  government  of  territory  belonging  to  the  United  States: 
*'The  Congress  shall  have  power  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  territory  or  other  prop- 
erty belonging  to  tlie  United  States.^'  It  is  upon  this  clause  of 
the  Constitution  that  the  power  of  the  United  States  to  govern 
the  territory  of  the  United  States  not  included  within  the  limits 
of  any  particular  State,  rests.  Independently  of  this  clause, 
however,  the  power  to  govern  and  regulate  such  territory  would 
be  necessarily  implied  from  the  power  to  acquire  it.  '^e  are  also 
of  opinion  that  the  power  to  acquire  territory  by  treaty  not  only 
implies  the  power  to  govern  such  territory,  but  to  prescribe  upon 
what  terms  (lie  T'niti^d  States  will  receive  its  inhabitants,  and 
what  their  status  will  he  in  what  Chief  Justice  Marshall  termed, 
the  'American  Empire.'  '"^ 

That  Congress  lias  the  general  power  of  government  over  the 
territories  and  colonies  of  the  United  States,  under  Article  IV, 
Section  3,  Clause  2  cannot  now  he  disputed.  The  controversies 
on  this  suhject.  whi(*h  have  arisen,  have  grown  out  of  the  ques- 
tion as  to  hoAv  far  this  general  ])ower  is  restricted  by  other  por- 
tions of  the  Constitution,  and.  in  particular,  as  to  the  appliea- 

*  ^'oiiciirriiiL:   ojiinioii    (»f   .Tustict^  '  Downt's   v.   Bidwell,    182    U.    8. 

While,    Shira.s    and     McKeiina    in       244.  ' 

Downes  v.  Bidwell,  182  TJ.  S.  244. 
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tion  of  the  revenue  laws  of  the  United  States  and  whetlier  certain 
limitations  which  are  placed  upon  tlie  power  of  Congress  in  the 
United  States,  are  also  restrictions  upon  their  power  over  terri- 
tory belonging  to  the  United  States. 

The  determination  of  these  questions  (except  those  arising  out 
of  the  restrictions  placed  upon  Congressional  action)  involve  the 
point  w^hether  or  not  the  territories  and  colonies  belonging  to  the 
United  States  are  included  within  the  United  States,  and  are  a 
part  of  the  United  States,  as  the  term  is  used  in  the  Constitu- 
tion. That  they  are  not  so  included  seems  certain  not  only  by 
a  study  of  the  text  and  history  of  the  Constitution  of  the  United 
States,  but  also  by  the  decisions  of  the  Supreme  Court.  The 
authority  to  the  contrary  is  confined  almost  entirely  to  dicta 
and  dissenting  opinions.  Our  country  is  a  union  of  formerly 
independent  (or  quasi-independent)  States;  the  Constitution  is 
the  compact  between  these  States,  regulating  the  terms  on  which 
the  union  was  to  take  the  place  and  the  rights  of  the  several 
States  against  the  general  government.  No  rights  are  conferred 
by  this  compact  on  those  not  })artie<  to  the  agreement;  the 
framers  of  the  Constitution,  acting  for  the  several  States,  had 
the  power  to  determine  how  territory  h<4ouging  to  the  States  in 
common,  or  to  the  new  central  government,  should  be  governed, 
and  this  was  done  in  tluit  clause  of  the  Constitution  already  re- 
ferred to,  which  provides  that:  "The  Congress  shall  have  power 
to  dispose  of  and  make  all  needful  riile>  and  regulations  respect- 
ing the  territory  or  other  property  belonging  to  the  United 
States."* 

The  matter  is  thus  stated  by  Justice  Brown  in  tlie  decision  of 
the  Supreme  Court  in  Downes  v.  Hidwell.''^  "It  is  suflicient  to 
observe  in  relation  to  these  three  fundamental  instruments  that 
it  can  nowhere  be  inferred  that  the  tci'ritories  wen^  considered  a 
part  of  the  United  States.  The  Constitution  was  created  by  the 
people  of  the  United  States,  to  be  governed  solely  by  representa- 
tives solely  of  the  States;  and  even  the  provision  relied  upon 
here,  that  all  duties,  imposts  and  excises  sliall  be  uniform, 
'Throughout  the  United  States,*  is  explained  by  subsccpient  pro- 
visi(ms  of  the  Constitution,  that,  'no  tax  or  duty  shall  be  hiid  on 

•U.    S.    Const.,    Art.    4,    Sec.    3,  "  1S2  TT.  S.  244. 
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articles  exported  from  any  State  and  no  preference  shall  be 
^iven  by  any  reirulation  of  commerce  or  revenue  to  the  ports  of 
one  State  over  those  of  another;  nor  shall  vessels  bound  to  or 
from  one  State  be  obliged  to  enter,  clear  or  pay  duties  in  an- 
other/ In  short,  the  Constitution  deals  with  States,  their  peo- 
ple and  tlieir  represontaties. 

'*The  thirteenth  amendment  of  the  Constitution  prohibiting 
slavery  and  involuntary  servitude  Svithin  the  United  States  and 
in  an}  place  subjint  to  their  jurisdiction/  is  also  significant  as 
showin;;  tliat  there  may  be  places  within  the  jurisdiction  of  the 
United  States,  that  are  no  part  of  the  Union. 

''Upon  the  oihcr  hand,  the  Fourteenth  Amendment,  upon  the 
subject  of  citizcnshij),  declares  only  that,  'all  persons  born  or 
naturalizc^l  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  arc  citizens  of  the  I'nitcd  States,  and  of  the  State  where- 
in tluy  reside.'  Here  there  is  a  limitation  to  persons  born  or 
naturalized  in  the  United  States  which  is  not  extended  lo  per- 
sons   hnin    in   any    phu  e   su])jeet    to   their  jurisdiction.'' 

ThoM'  provisions  therefore,  which  apply  only  to  the  States  or 
the  United  States,  du  not  ad'ect  the  power  which  Congress  has, 
under  the  (lau>e  liivini:  them  power  to  make  all  needful  rules 
and  reiiuhitions  re>p«'elin^  the  territory  belonging  to  the  United 
States. 

No  \aliil  (h-tineiion  can  he  eorriK^tly  drawn  between  the  posi- 
tion, under  the  United  States  Constitution,  of  the  territories  and 
the  eolonie-  of  the  United  States.  The  Constitution  throughout 
(hvide-  the  teiiii<.ry  suhjeet  to  the  authority  of  the  United  States, 
into  l!:e  I'nited  Slates  itsiOf,  and  the  public  territory  which  it 
might  at  an\  time  po-M'<s.  At  tlie  tinie  of  th«.'  adoption  of  the 
('oii>titutio!i  the  United  States  I'uled  over  none  but  contiguous 
leri-it(U"\,  and  th.e  in-uhii-  e\pan>ion  of  tlie  country  was  unfor- 
^e.-n  \}\  the  MM'mhrr-  (d'  the.  Constitutional  convention.  The  great 
e\i-ting  ditlVreiMc-  hriwccn  the  hiws  and  government  of  our 
teri'itorirs  nnd  iy\'  mii'  coliinie^  is  due  to  statutory  provisions  en- 
;iclcd   h\    (nn-iv--  inidi'i"  theii"  extensive  discretionary  power. 

S  2M).  The  bill  of  rights  in  territory  belonging  to  the 
United  States.-  The  (]n<vstion  whether,  when  Con^re.s.s  is 
prnhilMjrd   i:ci:ci:ill\    I'lom   Irni^.!.!!  ing  on   any  ])articidar  suhjeri 
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or  from  doing  any  particular  act  (as  is  the  case  with  the  restric- 
tions contained  in  the  first  eight  amendments  and  part  of  those 
in  tlie  nintli  seeti(m  of  tlie  first  Article  of  the  Constitiiti(m) 
such  restrictions  woukl  act  as  a  limitation  of  the  power  of  Con- 
gress over  the  territory  helonging  to  tlie  United  States,  as  well 
as  over  the  United  States  itself,  is  one  whicli  after  having  ])eon 
the  occasion  of  much  discussion  was  finally  passed  upon  hy  the 
Supreme  Court  in  the  year  1903,  in  the  case  of  Hawaii  v. 
Mankichi.^^  This  case  involved  the  legality  of  the  conviction 
of  Osaki  Mankichi,  a  murderer  in  Hawaii,  who  had  not  been 
indicted  by  a  grand  jury,  and  who  had  been  convicted  by  a 
majority  instead  of  by  a  unanimous  vote  of  the  trial  jury,  after 
the  Islands  had  been  annexed  to  the  United  States,  but  before 
they  were  formally  incorporated  into  a  territory.  The  provision 
in  the  United  States  Constitution  requiring  a  trial  by  jury,  is 
hold  to  require  the  old  common  law^  method  of  jury  trial;  i.  e., 
the  unanimous  verdict  of  a  jury  of  twelve  men.  The  Hawaian 
law  required  no  grand  jury  indictment,  and  permitted  a  majority 
of  the  trial  jury  to  convict.  The  Newlands  Resolution  annexing 
the  islands  provided  that :  "The  municipal  legislation  of  the 
Hawaian  Islands,  not  enacted  for  the  fulfillment  of  treaties  sn 
extinguished,  and  not  inconsistent  with  this  joint  resolution  nor 
contrary  to  the  Constitution  of  the  United  States,  nor  to  any 
existing  treaty  of  the  United  States,  shall  remain  in  force  until 
the  Congress  of  the  United  States  shall  otherwise  determine."'^ 
The  question  presented  to  the  Supreme  Court  was  whether  the 
conviction  by  a  majority  of  the  jury,  while  Hawaian  laws  still 
apj)lied,  was  contrary  to  the  American  Constitutional  provision. 
By  a  vote  of  five  to  four  the  court  decided  that  the  conviction 
by  a  majority  of  the  jury  was  legal.  This  is  a  decision  to  tlir 
effect  that  the  United  States  "Bill  of  Rights"  is  only  in  force 
in  the  United  States  itself,  and  does  not  apply  to  territory  be- 
longing to  it.  This  decision  was  followed  in  Dorr  v.  United 
States^-  where,  in  a  case  appealed  from  the  courts  of  the 
Philippine  Islands,  it  was  held  that  the  residents  of  these  islands 
are  not  entitled  to  a  trial  by  jury  under  the  Coiistitiilion.     In 

'M90  IJ.  S.  197.  7:10. 
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United  States  v.  llasmussen/^  it  was  held  that  under  the  treaty 
with  Russia  by  which  Alaska  had  been  acquired,  the  protection 
offered  by  the  Bill  of  Rights  in  the  United  States  Constitution 
had  been  extended  over  this  latter  region :  "The  treaty  concern- 
ing Alaska  instead  of  exhibiting,  as  did  the  treaty  respecting  the 
Philippine  Islands,  the  determination  to  reserve  the  question  of 
the  status  of  the  acquired  territory  for  ulterior  action  by  Con- 
gress, manifested  a  contrary  intention,  in  article  3,  that  'The 
inhabitants  of  the  ceded  territory  *  *  *  shall  be  admitted 
to  the  enjoyment  of  all  the  rights,  advantages  and  immunities 
of  citizens  of  the  United  States,  and  shall  be  protected  in  the 
free  enjoyment  of  tlieir  liberty,  property  and  religion.' '' 

One  more  case  relative  to  the  civil  rights  of  the  residents  in 
the  colonies  remains  to  be  considered.  This  is  the  case  of  Kepner 
V.  United  States^*  decided  in  1904.  This  case  involved  the  sub- 
ject of  dou];]e  jeopardy.  Under  the  Spanish  law  in  force  in  the 
Philippines  the  government  as  well  as  the  accused  had  the  right 
to  ap})eal  in  criminal  cases.  Under  the  American  military  gov- 
ernment of  the  islands,  this  right  was  continued  in  force  to- 
gether with  nearly  all  of  the  other  Spanish  rules  of  criminal 
procedure.  The  Act  of  Congress  of  July  1,  1902,  "for  the  ad- 
ministration of  the  alTairs  of  civil  government  in  the  Philippine 
Islands,"  provided :  ''Xo  person  for  the  same  offense  shall  be 
twice  put  in  jeopardy  of  punishment ;''^^  and  again:  That  the 
Supreme  Court  and  Courts  of  First  Instance  of  the  Philippine 
Islands  shall  possess  and  exorcise  jurisdiction  as  heretofore  pro- 
vided *  *  *  sul)ject  to  the  power  of  said  government  to  change  the 
practice  and  mot  hod  of  procedure.''^  °  In  common  law  countries 
the  ri<:lit  of  the  prosecution  to  appeal  has  always  been  considered 
inconsistent,  with  tlie  provision  against  double  jeopardy.  The 
underlyin<^  question  l)el'ore  the  court  in  Kepner  v.  United  States 
was  whether  the  j)rovisioii  at^ainst  double  jeopardy  was  to  be 
given  the  meaning  which  it  has  under  the  common  law  or  that 
which  it  possesses  in  Spanish  procedure.  The  count  by  a  vote 
of  five  to  four  decided  in  favor  of  the  former  interpretation. 
1'his  decision  was  prohahly  erroneous.     The  right  of  appeal  bv 

"197  U.  S.  r>U\.  •••Sec.    5,    Clause   3. 
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the  government  in  criminal  cases,  under  common  law  procedure, 
is  held  to  be  double  jeopardy  principally  because  a  new  trial 
means  a  trial  before  a  new  jury,  occasioning  an  obvious  double 
chance  of  conviction.  This  reason  does  not  exist  under  the  Span- 
ish criminal  procedure  (still  in  operation  in  the  Philippines  in 
its  essential  provisions)  where  no  jury  is  known,  and  where  the 
wliole  proceedings,  from  the  arraignment  to  the  review  of  the 
case  by  tlie  Supreme  Court,  constitutes  one  action,  and  conse- 
quently one  jeopardy. ^^ 

A  summary  of  the  decisions  in  these  cases  of  Hawaii  v. 
Mankichi,  Dorr  v.  United  States,  United  States  v.  Rasmussen, 
and  Kepner  v.  United  States,  would  establish  the  following  gen- 
eral propositions: 

(1)  The  protection  contained  in  tlie  Bill  of  Rights  of  the 
United  States  Constitution  does  not  attach  to  residents  of  terri- 
tory under  the  authority  of  the  United  States  government  but 
outside  the  limits  of  the  States  tliemselves. 

(2)  Such  rights  can  be  given  to  tlie  residents  in  such  terri- 
tory either  by  legislation  by  Congress,  or  by  treaty  with  the  coun- 
try from  which  such  territory  is  acquired. 

(3)  Where  such  rights  are  given  by  terms  having  an  estab- 
lished meaning  in  the  common  law,  these  terms  must  be  inter- 
preted in  accordance  with  their  meaning  under  the  common  law. 

The  most  important  and  also  the  most  dangerous  of  these 
propositions  is  the  first.  The  decision  that  the  Bill  of  Right:^ 
docs  not  rotrict  Congress  in  legislating  for  territory  belonging 
to  the  Unitefl  States  was  only  adopted  by  the  Supreme  Court  by 
the  smallest  possible  majority,  and  seems  clearly  in  violation  of 
the  provisions  of  the  Constitution.  The  Bill  of  Rights  is  in  no 
manner,  either  by  location  or  reference,  so  connected  with  the 
eighth  section  of  the  lirst  article  as  to  furnish  any  foundation 
for  the  theory  that  it  was  intended  merely  as  a  restriction  upon 
the  powers  therein  contained.  It  stands  out  by  its<'lf,  and  an- 
nounces its  purpos<»  by  its  unanil)ii:uous  ()[)ening  words  that**  (Ne- 
gress shall  make  no  law,"  etc.     A  reasonable  interpretation  of 

'"This   criticism    of   tlio  decision       Iml.ls  tliat  is]ainN  arc  n(»t  ciititltMl 
ill   Kepnor  v.  I'nitc«l  States  would       to    jiirv    trials. 
only    apply    aa    lon^    as    tlio    court 
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this  i)ortioii  of  the  Constitution  would  hold  it  to  mean  that 
Congress  should  make  no  law  of  tlie  kinds  prohibited,  either 
iin<ler  its  powers  granted  it  by  the  eighth  section  of  the  first 
article  over  tlie  lJnite<l  States  or  under  its  powders,  under  the 
third  section  of  tlie  fourth  article  over  the  territory  belonging  to 
the  Cuited  States.'" 


*  This  question  is  ably  disciisse*! 
])}'  Mr.  Justice  II;irla!i  in  his  dis- 
sculin^  opinion  in  Dorr  \.  United 
Statt'N,  Avhich  is  as   follows: 

"1  do  not  bcli(*vo  now  any  more 
tlian  I  did  wheJi  Hawaii  v.  Man- 
ki.-hi,  Uto  U.  S.  11)7.  47  L.  ed. 
inli),  '2:\  Snp.  Ct.  K('|».  7S7  was 
decidi'd.  that  tli«'  provisions  of  the 
Fi'drral  Coiistitiiiion  as  to  ^rand 
and  petit  juries  relate  to  mere 
methods  of  jirocedun*,  an<l  are  not 
fundamental  in  their  natur<'.  In 
my  opini(»n,  ^niaiaiitees  for  the  jtro- 
t»'ftion  of  Jifi'.  liberty  and  proj)- 
erty,  as  endjodied  in  the  Consti- 
tution, are  for  the  i»enefit  of  all. 
<»f  wliate\er  ra<e  or  nativity,  in 
tlir  States  ((.uiposinL:  tlie  Union, 
or  in  any  territoiy.  hM\^ever  Jie- 
(juin'd,  oN.-r  tin*  inliaititants  of 
which  the  ^o\  eminent  of  the 
Tniied  States  may  exercise  the 
pown-s  ((intt'rrrd  upon  it  by  tlie 
( "onsTitut  i(Mi. 

'  *  Th.'  •  '(in>lituti<oi  df.-hiies  that 
n<»  ]>er-<«n.  except  \\i  the  land  or 
na\al  fr.rces.  sh:ill  be  held  to  ;in- 
suer  fur  a  c;i|.ital  or  otherwise  in- 
famous clime,  except  on  tlie  pre- 
sentmeid  oi  iiidiclment  of  a  ;^rand 
jury  ;  ami  foil)i«U  the  cniix  irtion, 
in  a  criminal  piov.M-ni  ii.ii.  of  ;iny 
pei'snn  for  :iny  crime.  execpT  on  the 
iiiiaiiiM!.iiis   \er<lici    t^i  ;i    ji.'fit    Jury 

c  .iMp..v...|  of  twehe  p-r^oii--.  \(M' 
t  >>;.i  il\  .  that  maiida!.-  was  :iddress 
e<|    1(.    r\r\v   .iiie   comiiiiiiiii;'    dime 


punishable  by  the  United  States. 
This  court,  however,  holds  that 
these  provisions  are  not  fun<ia- 
niental,  and  may  be  disregarded 
in  any  territory  acquired  in  the 
manner  the  Philippine  Islands  were 
accpiired,  although,  as  heretofore 
decided  by  this  court,  they  could 
not  be  disregarded  in  what  are 
eonnnonly  called  the  organized  ter- 
ritories of  the  United  States. 
Tlnunpson  v.  Utah.  170  U.  S.  llA'.i. 
42  L.  ed.  1()<)1,  18  Sup.  <'t.  Hep. 
()L'<).  I  eannot  assent  to  this  in- 
terpretation of  the  ('(Mistitution. 
It  is,  1  submit,  so  obviously  in 
consistent  with  tlie  Constitution 
that  I  eannot  regard  the  judgment 
of  the  court  otherwise  than  as  an 
a  nendment  of  that  instrument  by 
ju<licial  construction,  when  a  differ- 
ent mode  of  amendment  is  express- 
ly proviiled  for.  Grand  juries  and 
petit  juries  may  be,  at  times, 
son;e\\hat  inconvenient  in  the  ad- 
n)iiiistration  of  criminal  justice  in 
tiie  Philippines.  But  such  inc<»n- 
venienees  are  of  slight  consequence 
C(.mpare<l  with  the  danger-?  t.)  our 
system  of  government  arising  from 
judicial  aiiu'iulments  of  tlie  ('<»nsti 
tut  ion.  The  Constitution  declares 
tliat  it  *  shall  be  the  supreme  law 
of  the  land.*  But  the  court  in 
effect  adjudges  that  the  Philip- 
pine Islands  are  not  part  of  the 
'  laud  '  witldn  tlie  meaning  of 
the  (  <.iistitutioii,  although  tliey  are 
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§  281.  Revenue  laws  of  the  United  States. — The  major- 
ity of  the  ca?o?  involvint:^  tlio  status  of  territory  under  tlie  con- 
trol of  the  United  States  but  outside  the  limits  of  any  State  have 
arisen  in  relation  to  some  aspect  of  tlie  revenue  huvs.  The 
various  tariff  laws  of  the  United  States,  provide  (and  liave 
provided)  for  certain  duties  to  be  imposed  on  articles  imported 
governed     by     the     sovereign     au-       rnitod    States    may    exercise    fyll 


thority  of  the  United  States,  and 
although  their  inliahitants  are  sub- 
ject in  all  respects  to  its  juris- 
diction— as  much  so  as  are  th<' 
people  in  the  District  ^f  Columbia 
or  in  the  several  states  of  the 
Union.  No  power  exists  in  the 
judiciary  to  Rusj)eu<l  thr  opera- 
tion of  the  (.'onstitution  in  any 
ti-rritory  governed,  as  to  its  affairs 
and  people,  by  the  authority  of 
the  Tinited  States.  As  a  Filipino 
committing  the  crime  of  murder 
in  the  Philippine  Islands  may  be 
hung  by  the  sovereign  autliority  of 
the  United  States,  and  as  the 
Philippine  Islands  are  under  a  civ- 
il, not  military,  governuient.  the 
suggestion  that  he  may  not,  of 
right,  appeal  for  his  jirotectiori 
to  the  jury  j)rovisions  of  the  Con- 
stitution, which  constitutes  the  only 
source  of  the  power  that  the  gov- 
ernment may  exercise  at  any  tinie 
or  at  any  place,  is  utterly  n- 
volting  to  my  mind,  an<l  can  never 
receive  my  sanction.  The  Con- 
stitution, without  (Excepting  from 
its  provisions  any  persons  over 
whom  the  United  States  may  excr 
else  jurisdiction,  declare^  cxprcs'^- 
ly  that  *the  trial  of  all  crimes, 
except  in  cases  of  iin[»ea«'hnn'nt. 
shall  be  by  jury.'  It  is  now  ad- 
jn.lgcd  that  that  provision  is  not 
fun<lamontal  in  n-sprct  of  :i  pait 
of     the      people      <)Ver      wlioni      tlie 


legislative,  judicial  and  executive 
power.  Indeed,  it  is  adjudged,  in 
effect,  that  the  above  clause,  in  its 
application  to  this  case,  is  to  be 
construed  as  if  it  read:  *Tbe  trial 
of  all  crimes,  except  in  cases  of 
impeachment,  and  except  where 
Filij)inos  are  concerned,  shall  be 
by  jury.'  Such  a  mode  of  con- 
stitutional interpretation  plays 
havoc  with  the  old-fashioned  ideas 
of  the  fathers,  who  took  care  to 
s<ay  that  the  Constitution  was  the 
suprenu'  law— sujireme  everywhere, 
at  all  times  and  over  all  persons 
who  are  subject  to  the  authority  of 
the  United  States.  According  to 
the  princi|»les  of  the  opinion  just 
rendered,  neither  the  governor  nor 
any  American  civil  officer  in  the 
INiilippines,  although  citizens  of 
the  United  States,  although  under 
an  oath  to  supj»ort  the  Consti- 
tution, and  although  in  those  dis- 
tant po-^sessions  for  tlie  purpose  of 
enforcing  tiie  authority  of  the 
United  States,  can  claim,  of  right, 
lin'  benefit  of  the  jury  provisions 
of  the  ('(HKtitntion,  if  tried  for 
crime  (•((iiiniitt«'d  on  tliose  islands. 
lie^i.Ies.  tliere  are  many  thousands 
ol'  AmerifMi)  sohliers  in  the  Pliib'p- 
j)ines.  Tiiey  'mo  there  by  command 
of  the  Cnited  Stntes  to  enforce  its 
nutlmrity.  Tliey  carry  the  (lag 
of  the  United  Sintes,  and  have  not 
lo-^*      llnii      .XnierifMU     citizenship. 
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from  any  foreign  country.  A  general  definition  of  a  foreign 
country  would  be  as  follows:  "Foreign  country  was  defined  by 
Mr.  Chief  Justice  Marsliall  and  Mr.  Justice  Story,  to  he  one 
exclusively  within  the  sovereignty  of  a  foreign  nation  and  with- 
out tlie  sovereignty  of  tlie  United  States."^^ 

The  important  cases  on  this  subject  prior  to  the  famous  Porto 

Vet,  if  charged  in  tlie  Philippines  sion  to  say,  and  I  still  think,  thit 
with    having    eoininitted    a    crime       'neither    the    life    nor    the    liberty 


against  the  United  States  of  which 
a  tribunal  may  take  eognizance. 
they  cannot,  under  the  present  de- 
cision, claim,  of  right,  a  trial  by 
Jury.  So.  that  if  an  American 
soldier,  in  discharge  of  his  duty 
to  his  country,  goes  into  what  some 
«all  our  'outlyiug  dependencies' 
he  is,  it  seems,  'outsi<le  of  the 
( 'onstitutiou, '  in  respect  of  a 
right  which  this  court  \m<  saiil 
^^as  justly  'dear  to  the  Ameri- 
can people,'  and  has  'alw.nys 
Immmi  an  object  of  deep  interest 
.•nnl  solii'itiide,  and  e\ery  eiicroacli- 
ment  uj'on  it  has  brou  watched 
with  great  jealousy';  a  right 
wliicli.  Mr.  .lustii-e  Story  said,  was 
from  earJ}'  times  insisted  on  by 
our  nncestors  in  the  parent  coun- 
try 'as  the  great  bulwark  of  their 
civil  an<l  political  libertitvs, '  Par- 
sous  \.  lied  told,  :>  Pet.  '{:\:\.  \:u], 
7  L.  ed.  7:>'J.  7:V.\\  i!  Story.  <\>u^t. 
177(«.  K'et'eniiig  to  the  declara- 
tion by  a  Fi*(Miclj  writer  that  K  )iue. 
Sp;irt;i  ;ind  Carthnge  Imving  lost 
their  liberties,  tlmse  n  t'  Kugh-uid 
must  ill  time  peii^li.  lih-iekstom^ 
observed  that  the  writer  'sliould 
ha\c  rernllected  th;it  l\ome.  Sparta 
and  (artli.it:.-,  :it  :h<-  time  tlieir  lib- 
eities  V.  ei-e  lost,  wrre  sti;iiii,o'rs 
to  the  trial  by  jury. '  l*  HI.  Com. 
;i70. 

"In    a    form.r    -ase    1    had    o.-,-;i- 


nor  the  property  of  any  person 
within  any  territory  or  country 
over  which  the  United  States  is 
sovereign  can  be  taken,  under  the 
sanction  of  any  civil  tribunal,  act- 
ing under  its  authority  by  any 
form  of  procedure  inconsistent 
with  the  Constitution  of  the  United 
States';  that  *the  Constitution  is 
the  supreme  law  in  every  territory, 
as  soon  as  it  comes  under  the  sov- 
ereign dominion  of  the  United 
States  for  purposes  of  civil  ad- 
ministration and  whose  inbabitant-s 
nre  under  its  entire  authority  and 
jurisdiction.'  (Hawaii  v.  Man- 
kichi.  190  U.  S.  197,  47  L.  ed. 
lOK),   23   Sup.   Ct.   Rep.    787.) 

' '  My  views  as  to  the  scope  and 
mtaning  of  the  provisions  of  the 
Constitution  which  relate  to  grand 
Mud  petit  juries,  and  as  to  the  re- 
lation of  the  United  States  to 
our  newly  acquired  possessions, 
have  been  more  fully  stated  in 
cases  heretofore  decided  in  this 
court,  and  T  have  therefore  not 
deemed  it  necessary,  in  the  present 
ca^e.  to  enter  upon  a  review  of  the 
nut  hori  ties, 

*  *  1  dissent  from  the  opinion  and 
judgment  of  the  court.*' 

'■  l)e  Lima  v.  Bid  well,  citing  The 
lioat  Kliza,  2  Gall.  4;  Taber  v. 
the  United  States,  1  Story,  1; 
The  Ship  .\dventure,  1  Brock,  255. 
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Rico  cases  were  those  of  United  States  v.  Rice,"^  Fleming  v. 
Page/^  and  Cross  v.  Harrison.*^  We  insert  the  excellent  synopsis 
of  these  cases  contained  in  the  decision  of  Judge  Brown  in  l)c 
Lima  v.  Bidwell.^^ 

"In  United  States  v.  Rice,  4  Wheaton,  2-1  (J,  which  was  an 
action  of  debt  brought  by  the  United  States  on  a  bond  for  duties 
upon  goods  imported  into  Castine,  in  tlie  district  (now  State) 
of  Maine  during  the  temporary  occupation  by  the  British  troops 
in  the  war  of  1812,  it  was  held  that  the  question  would  not  lie, 
although  Castine  was  subsequently  evacuated  hy  the  enemy  and 
restored  to  the  United  States.  The  court  said  that,  by  the 
military  occupation  of  Castine  the  enemy  accjuired  a  possession, 
which  enabled  him  to  exercise  the  fullest  rights  of  sovereignty; 
that  the  sovereignty  of  tlie  United  States  was  suspended  and  our 
laws  could  be  no  longer  rightfully  enforced  there,  or  bo  obligatory 
upon  the  inhabitants,  that  by  the  surrender  tlie  inhabitants 
passed  under  a  temporary  allegiance  to  the  British  government, 
and  were  only  bound  by  the  laws  of  that  government  and  that 
Castine  during  this  period  was  to  be  deemed  a  foreign  post; 
that  goods  brought  there  were  subject  to  duties  which  the  British 
Government  chose  to  impose  and  were  in  no  correct  sense  im- 
ported into  the  United  States;  and  that  the  subsequent  evacua- 
tion by  the  enemy  did  not  change  the  character  of  the  trans- 
action, since  the  goods  were  not  liable  to  American  duties,  when 
imported.  In  that  case,  the  character  of  the  port,  as  foreicrn  or 
domestic,  was  held  to  depend  upon  the  question  of  actual  occu- 
pation, and  the  right  of  the  defendant  determinable  by  tlie  facts 
then  existing  and  furtlier,  that  the  subsequent  reoccupation  of 
the  port  by  the  United  States  was  ineffcKitual  to  change  the  right 
of  the  defendant  or  to  vest  a  new  right  in  the  United  States. 

"A  case  somewhat  to  the  converse  of  this,  was  that  of  Fleming 
V.  Page,  9  Howard.  G03,  which  was  an  action  against  the  col- 
lector at  Philadelphia,  to  recover  back  dutic-  on  merclmndise 
imported  from  Tampico,  in  Mexico,  during  a  temporary  occupa- 
tion of  that  place  by  the  United  States.  It  was  held,  that  al- 
though Tampico  was  within  the  military  occnpatiou  of  tho  United 

="4  Wheaton,  246.  -10  Howard.   104. 

=^9   Howard,  603.  ="  182  U.  S.  1. 
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Stales,  it  liad  not  ceased  to  be  a  foreign  countiT,  in  tlie  sense  in 
wliieli  these  words  are  used  in  the  acts  of  Congress.  In  deliver- 
ing the  opinion  of  tlie  Court  ^Ir.  Chief  Justice  Taney  observed: 
*Tlie  United  States,  it  is  true,  may  extend  its  boundaries  by 
conquest,  or  treaty,  and  may  demand  the  cession  of  territory  as 
tlie  condition  of  peace,  in  order  to  indemnify  its  citizens  for  the 
injuries  they  hav£  suffered,  or  to  reimburse  the  government  for 
the  expenses  of  the  war.  But  this  can  only  be  done  by  the 
treaty  making  power  conferred  upon  the  President  by  the  declara- 
tion of  war.  While  it  was  occupied  by  our  troops,  they  were  in 
an  enemy's  country  and  not  in  tlieir  own;  the  inhabitants  were 
still  foreigners  and  enemies  and  owed  to  the  United  States  noth- 
ing more  than  a  sul (mission  and  obedience  sometimes  called  tem- 
porary allegiance,  wliich  is  due  from  a  conquered  enemy,  when  he 
surrcMiders  to  a  force  which  he  is  unable  to  resist.' 

''This  was  clearly  a  snllicient  reason  for  disposing  of  the  case 
adversely  to  the  importer.  Ijiit  the  learned  Chief  Justice  proceeded 
to  ])ut  the  case  upon  another  ground,  that  Hhere  was  no  act  of 
Congress  e<tal)lishing  a  custom  house  at  Tampico,  nor  author- 
izing an  ap|)ointiu<'nl  of  a  collector;  and  consequently  there  was 
no  (ilTicer  of  the  rnited  States,  authorized  by  law,  to  grant  the 
clearance  nnd  authenticate  the  coasting  manifest  of  the  cargo 
in  the  manner  <lii-ccted  hy  law.  where  the  vo3^age  is  from  one 
port  of  the  United  Stnles  to  another:'  that  the  only  collector  wa-^ 
one  npp(»iiited  hy  the  military  commander  and  that  a  coasting 
manifest  granted  hy  him  could  not  he  recognized  in  the  Ignited 
Stnte<  as  the  dncnnicnt  re(juired  l)y  law.  when  the  vessel  is  en- 
ganiMl  in  iho  coa-iing  ti"adc  nor  exempt  the  cargo  from  the  pay- 
ment of  duties. 

•^Tlie  next  (as--  i-  that  of  Crc^ss  v.  Harrison,  16  Howard.  164. 
This  A\as  an  ;utinn  of  a<-niiip^it  to  n^cover  hack  moneys  paid 
Hai-ri-oii  while  actiiii^-  a-  cf»llccl()i'  at  t]!(^  ])ort  of  San  Francisco 
for  ioniiagc  and  <luii<'-  u])nii  merchandise  imported  from  foreign 
coiinirie-  iiiin  ('alilni'nia  Ite|\ve<'M  1^'hi'uary  '?.  1848,  the  date  of 
ihe  lieai\  of  peacr"  heiwcm  jjic  ruited  States  and  Mexico,  and 
\(»v(Mnher  l'>.  h^l'».  when  Die  colJcMdor  a])pointed  by  the  Presi- 
(h-nt  f accordinLi  to  an  ac!  of  ('onLn-e-s  ])assed  March  3,  1848,) 
cnter<'d    upon    lii>   duties.      Plaint ifl's   insisted   that,   while  such 


§  281  GOVERNMENT  OP  THE  COLONIES.  463 

collector  had  been  appointed.  California  had  not  continued  to 
Ik^  after  the  date  of  the  treaty  a  foreign  territory,  and  hence  that 
no  duties  were  payable  as  upon  an  importation  into  the  United 
States.  The  plaintiiTs  proceeded  upon  the  theory  stated  in  the 
dictum  in  Fleming  y.  Page,  that  duties  had  never  been  held  to 
accrue  to  the  United  States  in  her  newly  accjuired  territories 
until  provision  was  made  by  act  of  Congress  for  their  collection, 
and  that  the  revenue  laws  had  always  been  held  to  speak  only 
as  to  the  United  States  and  its  territories  existing  at  the  time 
when  the  several  acts  were  passed.  The  collector  had  been  ap- 
pointed by  the  military  governor  of  California  and  duties  were 
assessed  after  the  treaty,  according  to  the  ITnited  States  tariff 
act  of  1818.  In  holding  that  these  duties  were  properly  assessed, 
^fr.  Justice  Wayne  cited  w^ith  apparent  ap])r()val  a  despatch 
written  by  ^Ir.  Buchanan,  then  Secretary  of  State,  and  a  cir- 
cular letter  issued  by  the  Secretary  of  the  Treasury.  Mr.  Eobert 
J.  Walker,  holding  that  from  tlie  necessities  of  the  case  tlie 
military  governiiient  established  in  California  di<l  not  cease  to 
exist  with  the  treaty  of  peace,  but  continued  a>  a  government  de 
facto  \mtil  Congress  should  provide  a  territorial  government. 

"'The  great  law  of  necessity,'  says  Mr.  Buchanan,  'justifies 
this  conclusion.  The  consent  of  tlie  people^  is  irresistibly  inferred 
from  the  fact  that  no  civilized  community  could  possildy  desire 
to  abrogate  an  existing  government,  when  tlie  alternative  pre- 
sented woukl  l)e  to  place  them>olves  in  a  state  af  anarchy,  beyond 
the  protection  of  all  the  laws,  and  reduce  them  to  the  unhappy 
necessity  of  submitting  to  the  dominion  of  the  strongest.'  The 
court  further  held  in  this  ca^e  that  'after  the  liitiilcation  of  the 
treaty  California  became  a  })art  of  the  United  Sijite>,  or  a  ceded 
conquered  territory:'  that,  ^'is  tliere  is  nothing  diU'enjiitly  stipu- 
lated in  the  treaty  with  respect  to  coinmcM'ce,  it  hecame  instantly 
bound  aiul  privileged  hy  the  law^  whieli  Coiili'^^ss  had  parsed  to 
raise  a  revenue  from  dutie-^  on  ini])()rts  and  tonnage;'  that  'the 
territory  had  been  cedecl  a<  a  conijuest,  and  wa<  to  ju'  pn;^erved 
and  governed  as  such  until  the  sovereignty  to  wliich  it  had  pass<Hl 
had  legislated  U^r  it.  That  sovereignty  was  \\\r  United  States, 
under  the  Constitution,  hy  which  power  had  been  given  to  Con- 
gress to  dispose  of  and  jnake  all  needful  rules  and  regulations 
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respecting  tlie  territory  or  other  property  belonging  to  the  United 
States.  *  *  *  That  the  civil  government  of  California  or- 
ganized as  it  was  from  a  right  of  conquest,  did  not  cease  or  be- 
come defunct  in  consequence  of  the  signature  of  the  treaty  or 
from  its  ratification,  *  *  *  and  that  while  Congress  legislated 
for  it  the  duty  upon  foreign  goods  imported  into  San  Francisco 
were  legally  demanded  and  lawfully  received  by  Mr.  Ilarrison.' 

"To  the  objection  that  no  collection  districts  had  been  estab- 
lished in  California,  and  in  apparent  dissent  of  the  views  of  the 
Chief  Justice  in  Fleming  v.  Page,  he  added :  'It  was  argued  that 
our  revenue  law\s  extended  over  only  so  much  of  the  territor}'  of 
the  United  States  as  had  been  divided  into  collection  districts, 
and  that  out  of  them  no  authority  had  been  given  to  prevent  the 
landing  of  foreign  goods  or  to  charge  duties  upon  them,  though 
sueli  landing  had  been  made  within  the  territorial  limits  of  the 
United  States.  To  this  it  may  be  necessarily  replied,  that  col- 
lection districts  and  ports  of  entry  are  no  more  than  designated 
localities  within  and  at  wliich  Congress  has  extended  a  liberty  of 
commerce  within  the  United  States,  and  that  so  much  of  its  ter- 
ritory as  was  not  within  any  collection  district  must  be  considered 
as  having  been  withhold  from  that  liberty.  It  is  very  well  un- 
derstood to  be  a  part  of  tlie  law^  of  nations  that  each  nation  may 
designate,  upon  its  own  terms  the  ports  and  places  within  its 
territory  for  foreign  commerce,  and  that  any  attempt  to  intro- 
duce foreign  goods  olsewliere,  within  its  jurisdiction,  is  a  viola- 
tion of  its  sovereignty.  It  is  not  necessary  that  such  should  be 
(loclared  in  terms  or  by  any  degree  or  enactment,  the  expressed 
Jlllo^^ance  being  tlie  limit  of  the  liberty  given  to  foreigners  to 
trade  with  such  nations.' 

"The  court  also  cited  tlie  cases  of  Louisiana  and  Florida  and 
seemed  to  take  an  entirely  different  view  of  the  facts  connected 
with  the  admission  of  these  territories  from  what  had  been  taken 
in  Fleming  v.  Pago.  The  opinion,  which  is  quite  a  long  one, 
ostablislied  the  throe  following  propositions : 

"1.  That  under  tlie  war  power  the  military  governor  of  Cali- 
fornia was  authorized  to  prescribe  a  scale  of  duties  upon  impor- 
tatioiH  from  foroiiin  ooiintrios  to  San  FranOisco,  and  to  collect 
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the  Siune  through  a  collector  appointed  by  himself,  until  tlic 
ratification  of  the  treaty  of  peace. 

2.  That  after  sucli  ratification  duties  were  legally  exacted 
under  the  tariff  laws  of  the  United  States,  which  took  effect  im- 
mediately. 

3.  That  the  civil  government  established  in  California  con- 
tinued from  the  necessities  of  the  cases  until  Congress  provided  a 
territorial  government. 

"It  will  be  seen  that  the  three  propositions  involve  a  recognition 
of  the  fact  that  California  became  domestic  territory  immediately 
upon  the  ratification  of  the  treaty,  or,  to  speak  more  accurately, 
as  soon  as  this  w^as  ofHcially  known  in  California.  The  doctrine 
that  a  port  ceded  to  and  occupied  by  us  does  not  lose  its  foreign 
character  until  Congress  has  acted,  and  a  collector  is  appointed, 
was  distinctly  repudiated  with  the  apparent  accjuiescence  of 
Chief  Justice  Taney,  who  wTote  the  opinion  in  Fleming  v.  Tage. 
and  still  remained  the  Chief  Justice  of  the  Court/' 

These  three  cases  were  the  only  important  decisions  bearing 
upon  this  question  prior  to  the  decision  of  the  Porto  Rico  cases 
in  1901,  and  wxre  the  cases  argued  and  cited  from  by  the  judges 
in  their  various  decisions  in  these  cases. 

The  practice  and  rulings  of  tlie  executive  departments  with 
respect  to  the  status  of  newly  acquired  territories  prior  to  such 
stiitus  being  settled  by  acts  of  Congress  were,  witli  exception  of 
the  case  of  Louisiana,  strictly  in  line  with  the  decision  in  Cross 
v.  Harrison.^* 

§  282.  The  Insular  Cases.— The  present  law  on  this  sub- 
ject is  to  be  found  in  the  decisions  in  the  cases  of  ])e  Lima  v.  Bid- 
well,  Goetze  v.  United  States.  Crossman  v.  Fnited  Statrs, 
Dooley  v.  United  States,  and  Dowiies  v.  Bidwell,  known  col- 
lectively as  the  Insular  Tariff  cases.  The  decisions  in  these  cases 
were  all  read  on  May  27,  1901,  and  together  are  reported  in 
182  L'.  S.,  pages  1-30L  Hh'sc  decisions  have  since  In^en  followed 
in  cases  arising  out  of  the  occupation  of  the  Philippines. 

**  No  such  question,  liowrvcr,  as  well,  arose  in  (Mnnu'ction  with  thr 
that  involved  in  the  cases  of  Cross  annexation  of  cither  Florida  or 
V.    Harrison,   or   De   liima   v.    Hi«l-       Texas. 
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'JMie  facts,  with  their  dates,  which  gave  use  to  this  series  of 
cases  were  as  follows : 

In  July,  1897,  Porto  Kico  was  invaded  by  the  military  forces 
of  the  United  States  under  General  Miles. 

On  August  12,  1898,  during  the  progress  of  the  campaign  a 
protocol  was  entered  into  between  the  Secretary  of  State  and  the 
French  Ambassador  on  the  part  of  Spain,  providing  for  sus- 
pension of  hostilities,  the  cession  of  the  Island  and  the  conclu- 
sion of  a  treaty  of  peace. 

On  October  18,  Porto  Rico  was  evacuated  by  the  Spanish 
forces. 

On  DccenilKT  10,  1898,  a  treaty  was  signed  at  Paris  (under 
which  Spain  ceded  to  tlie  United  States  the  Island  of  Porto 
Rico)  wliich  was  rjitilicl  by  the  President  and  the  Senate  Fehni- 
r.rvG,  1899. 

On  Man  li  2,  18!)9,  an  act  was  passed  making  an  appropriation 
to  carry  out  the  ()l)ligation  of  the  treaty. 

On  April  11,  1899,  tlie  ratifications  were  exchanged,  and  the 
lioaty  proclaimed  at  Washington. 

On  April  12.  1900.  an  act  was  passed,  commonly  called  the 
I'orakcr  Act,  lo  ])r<)vi(le  temporary  revenue  and  a  civil  govern- 
ment for  Porto  Kico.  which  took  effect  May  1,  1900. 

Tlio  case  of  IK'  Lima  v.  BidwcH'-"'  was  an  action  brought  by 
I)(^  Lima  ai^Miiiist  Bidwrll.  th(^  collector  of  the  port  of  New  York, 
to  rciovcr  hack  duties  allrLTcd  to  have  been  illegally  exacted  and 
pjiiij  under  protest  upon  certain  importations  of  sugar  from  San 
.lujiii  in  (he  Island  of  Porto  Rico,  during  the  autumn  of 
ISO!),  and  sul)-e(iuent  to  the  cession  of  the  Island  to  the  L^nited 
States.  The  Court  li(d(]  that  the  question  as  to  whether  these 
eai-.i:(»es  of  suLiai-  weie  <ul)ject  to  duty  dejx^nded  solely  upon  the 
(|uestion  whether  Porto  Rieo  was  a  ''foreign  Country'^  at  the  time 
that  the  su-ar  uas  shi])iMMl.  The  tariff  act  of  July  24,  1897, 
I  hen  h\  I'oreo  un(hM'  \\hieh  it  was  claimed  that  the  duties  were 
eolli'ctahle  ))io\  jded  tliat,  ^'llierc  shall  he  levied,  collected  and 
paid  upon  all  article^  iuiporled   from  foreign  countries"  certain 

After  (li-eu^^iiiLT  ihe  ea-es  of  United  States  v.  Rice,  Page  v. 

''■  is'j  r.  s.  1. 
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Fleming,  and  Cross  v.  Harrison,  the  court  decided  that  "From 
this  resume  of  the  decisions  of  this  court,  the  instructions  the 
executive  department,  and  the  ahove  act  of -Congress,  it  is  evi- 
dent that,  from  1803,  the  date  of  Mr.  Gallitin's  letter,  to  the 
present  time,  there  is  not  a  shred  of  authority  except  the  dictum 
in  Fleming  v.  Page  (practically  overruled  in  Cross  v.  Harrison) 
for  holding  that  a  district  ceded  to  and  in  tlie  possession  of  the 
T'nited  States  remains  for  any  purpose  a  foreign  country.  Both 
of  these  conditions  must  exist  to  produce  a  change  of  nationality 
for  revenue  purposes.  Possession  is  not  alone  sufficient,  as  was 
held  in  Fleming  v.  Page;  nor  is  a  treaty  ceding  such  territory 
sufficient  without  a  surrender  of  possession.  Keens  v.  McDonough, 
8  Peters,  308;  Pollard's  Heirs  v.  Kibbe,  14  Peters,  353,  406; 
Ilallett  V.  Hunt,  7  Ala.,  882,  899 ;  The  Anna,  5th  Rob.,  97.  The 
practice  of  the  executive  departments  thus  continued  for  more 
than  half  a  century,  is  entitled  to  great  weight,  and  should  not 
he  disregarded  nor  overturned  except  for  cogent  reasons,  and 
unless  it  be  clear  that  such  construction  be  erroneous;  U.  S.  v. 
Johnston,  124  U.  S.,  236,  and  other  cases  cited. 

**But  were  this  presented  as  an  original  question  we  should  be 
impelled  irresistibly  to  the  same  conclusion. 

"The  theory  that  a  country  remains  foreign  with  respect  to 
tlic  tariff  laws  until  Congress  has  acted  by  embracing  it  within 
tlie  customs  union,  presupposes  that  a  country  may  be  domestic 
for  one  purj)ose  and  foreign  for  another.  It  may  undoubtedly 
become  necessary  for  the  adequate  administration  of  a  domestic 
territory  to  pass  a  s])ecial  act  providing  tlie  proper  machinery 
and  officers  as  tlie  President  would  have  no  authority  except  under 
the  war  power,  to  administer  it  liimself,  but  no  act  is  necessary 
to  make  it  domestic  territory  if  once  it  liad  been  ceded  to  the 
United  States.  We  express  no  opinion  as  to  wliether  Congress 
is  bonnd  to  ap[)ropriate  the  uioiun'  to  ])ay  for  it.  This  has  been 
much  diseuss<Ml  by  writers  upon  constitutifnuil  Inw,  but  it  is  not 
necessary  to  consider  it  in  this  ease,  as  Congi'ess  made  prompt 
appropriation  of  the  money  stipuhited  in  the  tn'aty.  Tliis  theory 
also  presupposes  tliat  ten-itory  nmy  Ix'  lirld  in(h'finitc]y  by  the 
United  States;  tliat  it  mjiy  he  tnniicvl  in  every  imrticiilar  e.\(^e])t 
for  tariff  ])urpos('s,  as  doniestie  territory;  that   hiws  may  be  en- 
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acted  and  enforced  by  officers  of  the  United  States  sent  there  for 
that  purpose;  that  insurrection  may  be  suppressed,  wars  carried 
on,  revenues  collected,  taxes  imposed,  in  short  everything  can  bo 
done  which  a  government  can  do,  within  its  own  boundaries,  and 
yet  that  the  territory  may  still  remain  a  foreign  country,  lliat 
this  state  of  things  may  continue  for  years,  for  a  century  even, 
but  that  until  Congress  enacts  otherwise,  it  still  remains  a 
foreign  country.  To  hold  that  this  can  be  done  as  a  matter  of 
law  we  deem  to  he  pure  judicial  legislation. 

''We  find  no  warrant  for  it  in  the  Constitution  or  in  the 
powers  conferred  on  this  court.  It  is  true  the  non-action  of 
Congress  may  occasion  a  temporary  inconvenience:  but  it  does 
not  follow  that  courts  of  justice  are  authorized  to  remedy  it  by 
inverting  the  ordinary  meaning  of  words. 

^^We  are  therefore  of  the  opinion  that  at  the  time  these  duties 
were  levied  Porto  Rico  was  not  a  foreign  country  within  the 
meaning  of  tlie  tariff  laws  Init  a  territory  of  the  United  States, 
that  tlie  duties  wen*  illegally  exacted,  and  that  the  plaintiffs  are 
entitled  to  recover  them  back.'' 

Tlie  decision  of  the  court  was  rendered  by  Mr.  Justice  Brown, 
]\[r.  Justice  McKenna  filed  a  dissenting  opinion  in  which  Jus- 
tices Shiras  and  White  concurred.  Mr.  Justice  Gray  also  dis- 
sented in  the  following  opinion: 

"^\  am  (onipclled  to  dissent  from  the  judgment  in  this  case. 
Jt  appears  to  nie  to  he  irreconcilable  with  the  unanimous  opinion 
of  ihe  jiiMJoi'iiy  of  the  justices  in  the  case,  this  day  decided,  of 
Downes  V.  Hi  dwell." 

The  (^asps  of  (ioctze  v.  T'uitcd  States,  and  Grossman  v.  United 
States-''  involved  the  same  questions  as  those  in  De  Lima  v.  Bid- 
w<'ll  and  wrvr  (IcridiMJ  in  the  same  way.     ' 

Tlu^  case  of  Pooley  v.  The  Ignited  States,^^  was  the  converse 
of  the  foiTijoiiiii  ( ;is('-.  ']![]<  ('i\<e  involves  the  right  of  the  United 
States  nndcr  the  wjir  po\\('r.  after  the  signing  of  the  treaty  of 
po:\c('  to  ((ilh'ct  [i\\v<  (»f  inipoi'ts  into  Porto  Kico  from  the  United 
Stntc-.  The  ninjni'ijv  of  (li<'  court  lield  that  as  the  right  to  exact 
dnlics  upon  iinpoi'tai ions  froni  Porto  Rico  to  the  United  States 
ccasi'd  witli  the  rat  ideal  ion  of  tlie  treaty  of  peace,  the  correlative 

-MSl'   r.  S.   l'LM.  -1S2  U.  S.  222. 
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riglit  to  exact  duties  upon  imports  from  the  United  States  to 
Porto  Kico  also  ceased  at  the  same  time.  The  same  judges  dis- 
sented from  the  opinion  in  this  case  as  from  tliat  in  I)e  Lima  v. 
Bidwell. 

The  case  of  Armstrong  v.  The  United  States,-'*  involved  the 
same  questions  as  Dooley  v.  The  United  States. 

The  most  important  of  the  insular  cases  was  that  of  Downes 
v.  Bidwell."^  The  direct  question  in  this  case  was  whether  Con- 
gress had  the  power  to  lay  duties  on  articles  imported  into  the 
colonies  of  the  United  States  from  the  United  States,  or  upon 
articles  exported  from  the  colonies  of  the  United  States  to  the 
U'liited  States.  The  ultimate  question  involved  was  whether  the 
term  United  States  included  the  territories  and  colonies  of  the 
United  States.  A  majority  of  the  court  decided  that  Congress 
had  power  to  lay  and  collect  such  duties  and  that  the  term  United 
States,  as  used  in  the  Constitution,  only  included  the  territory  of 
the  diiferent  States.  Tlie  five  judges  liolding  this  view  dillered 
widely  from  each  other  as  to  tlie  reasons  for  it.  Opinions  were 
delivered  by  three  of  the  judges  of  the  majority,  Mr.  Justice 
Brown,  ^Ir.  Justice  White,  and  ^Ii'.  Justice  (iray.  Mr.  Justice 
McKenna  and  Mr.  Justice  Shiras  concurred  in  the  opinion  of 
Mr.  Justice  White.  Mr.  Chief  Justice  Fuller  delivered  a  dis- 
senting opinion  in  which  Mr.  Justice  Harlan,  Mr.  Justice 
Brewer,  and  ^Ir.  Justice  Peckliam  concurred. 

The  opinions  both  of  Mr.  Justice  Brown  and  Mr.  Justice 
White  have  already  been  extensively  (juotcd  from  in  this  chap- 
ter. Perhai)s  the  strongest  argument  brought  out  by  the  dis- 
senting judges  wa^  that  contained  in  tlie  dissenting  opinion  was 
the  dicta  by  Chief  Justice  ^larshall  in  Jjougliljorougli  v.  Blake. '''^ 
**The  power  then  to  lay  and  collect  duties,  imposts  and  excises 
may  be  exercised  and  must  be  exercised  throughout  the  United 
States.  Does  this  teini  desigiude  the  whole  (.]•  any  ])ortion  of 
the  Empire?  (Certainly  this  (juestion  can  admit  of  but  one 
answer.  It  is  the  name  given  to  our  «:reat  Rfpublie,  composed 
of  states  and  territories.  'J'he  di.-trict  of  Columbia  or  the  terri- 
tory west  of  the  Missouri,  is  not  le.-s  within  lh<^  United  States, 

'M82    U.  a.   243.  "o  Wheat (.11  ;n7. 

'-•*182    U.    S.    244. 
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than  ^raryiaiul  or  Pennsylvania;  and  it  is  not  less  necessary  on 
the  princi})k\s  of  our  Constitution  that  uniformity  in  the  im- 
position of  imposts,  duties  and  excises  should  be  observed  in  thv 
one  than  in  the  other." 

§  283.  Summary. — The  eases  of  De  Lima  v.  Bidwell  and 
Downes  v.  Bidwell  taken  in  connection  fix  the  status  of  the  ter- 
ritories and  colonies  of  the  United  States  as  follows: 

1st.  They  are  not  foreign  territory;  2nd,  they  are  not  a  part 
of  the  United  States;  3rd,  tliey  can  only  be  described  as  terri- 
tory belonging  to  the  United  States. 

In  tlie  case  of  Fourteen  Diamond  Kings,  Emil  J.  Pepke,  chiim- 
ant,  V.  United  States/^^  wliicli  was  a  case  involving  the  constitu- 
tionality of  tiie  duties  ]ai<l  on  goods  imported  into  the  United 
States  from  the  Philippine  Islands,  under  the  general  tariff  law. 
the  Court  later  in  the  sauic  year  airirmed  the  decision  in  De 
Lima  v.  Bidwell,  and  held  tliat  there  was  no  distinction  after 
tJie  ratification  of  the  treaty  of  peace  between  the  United  States 
and  Spain  on  April  11,  1899,  between  the  cases  of  Porto  Rico 
and  tlie  Philippine  Islands  and  tliat  tlie  relations  of  the  Phil- 
ippine Islanrls  toward  llu^  United  States  are  in  no  way  afTecttMl 
(1)  by  the  resolution  by  (a  nuijority  not  a  two-thirds  vote  of) 
the  United  States  Senate  on  February  14,  1899,  stating,  '*That 
by  the  ratilication  of  the  treaty  of  peace  with  Spain  it  is  not 
intended  to  incorporate  tlie  inhabitants  of  the  Philippine  Islands 
into  citizenship  with  the  I'nited  States,  nor  is  it  intended  to 
[>ermanently  annex  said  Islands  as  an  integral  part  of  the 
Territory  of  tlie  United  States;"'  (2)  or,  because  of  the  armed 
resistance  of  tlie  native  inhabitants,  or  of  uncivilized  tril>es,  in 
the  Philippines,  [o  the  dominion  of  the  United  States. 

In  spite  (tf  the  ^reat  dilTen^nee  of  opinion  as  to  the  law  on  the 
(piostioii  iinolved  in  these  eases  and  in  spite  of  the  dissentinir 
oi)ini<ins  in  these  casr's.  the  majority  decisions  in  both  of  the 
ease<  of  ilu^  1)(^  Lima  v.  r»i dwell  and  Downes  v.  Bidwell,  are  siip- 
pnited  hy  the  vinl)r')ken  line  of  decisions  of  the  Supreme  Court 
since  the  adn])ii()n  of  the  Constitution  and  by  the  position  of  the 
executive  department  on  all  occasions  for  the  past  centur}\  All 
that  'ifand^  (>|)])o>ied  to  tliese  decisions  (outside  of  the  dissentin^i: 
^'  is;^  r.  S.   170. 


§  284  GOVERNMENT  OF  THE  COLONIES.  47I 

opinions  in  these  cases  themselves)  is  certain  dicta  in  Blake  v. 
Loughborough  and  Fleming  v.  Page,  and  the  action  of  the  ex- 
ecutive department  in  the  case  of  Louisiana. 

§284.  The  District  of  Columbia.  —  The  power  of  the 
United  States  government  over  the  districts  of  Columbia  is 
granted  bv  the  17th  clause  of  the  8th  section  of  Article  1  of  the 
Constitution  and  has  been  considered  in  Chapter  5. 


CHAPTER  XV. 

REGULATION  OF  INTERSTATE   RELATIONS  BY  THE   UNITED 
STATES   CONSTITUTION. 

§285.  Purpose  and  scope  of  the  United  States  Consti- 
tution.— The  main  purpose  of  the  United  States  Constitution 

was  the  establishment  of  the  Federal  government  and  the  regula- 
tion of  the  relations  between  this  new  central  government  and  the 
governments  of  the  States.  A  small  portion,  however,  of  the 
Constitution,  is  concerned  with  the  mutual  relations  of  the 
States.  The  provisions  of  this  character  are  mainly  taken  from 
tlie  Articles  of  Confederation  and  are  contained  in  the  fourth 
article  of  the  Constitution.  Except  for  the  provisions  contained 
in  the  United  States  Constitution,  the  States  in  their  relations 
to  one  another  are  in  the  position  of  foreign  countries.  The  laws 
of  one  State  are  foreign  laws  in  another  State,  and  the  same 
principles  of  Private  International  Law  appl}',  in  the  main  be- 
tween two  States  of  this  Union  as  between  two  foreign  coun- 
tries.^ 

§286.    State  acts,  records  and  judicial  proceedings.— 

"Full  faith  and  credit  shall  be  given  in  each  State  to  the  public 

acts,  records  and  judicial  proceedings  of  every  other  State.    And 

'  the  Congress  may,  by  general  laws,  prescribe  the  manner  in  which 

such  acts,  records  and  proceedings  shall  be  proved  and  the  effect 
thereof.''^ 

The  effect  of  this  provision  is  to  give  such  acts,  records  and 
proceedings  the  same  force  in  any  State  that  they  have  in  their 
own  State.  Chief  Justice  Marshall  said,  on  this  point,  in  Hamp- 
ton V.  McConnelh*     "The  doctrine     *     ♦     *     was,  that  the 

*  Minor 's  conflict  of  Laws,  Sec.  first  sentence  of  this  section  with 
8.  the   last  sentence  of  Art.   IV.  of 

'  United      States      Constitution,      the  Articles  of  Confederation. 
Art.    IV.,    Sec.    1.      Compare    the  '3  Wheaton  234. 
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judgment  of  a  State  court  should  have  the  same  credit,  validity 
and  effect  in  every  other  court  in  the  United  States,  which  it  had 
in  the  State  where  it  was  pronounced,  and  that  whatever  pleas 
would  he  <;ood  to  a  suit  therein  in  such  State,  and  none  others, 
could  be  pleaded  in  any  other  court  in  the  United  States."  In 
Harding  v.  Harding,*  a  very  recent  case,  the  Supreme  Court 
said  that  when  a  decree  rendered  in  one  state  is  entitled  to 
protection  under  this  clause,  it  is  entitled  to  have  full  force  given 
to  it  in  every  other  state,  and  not  merely  some  force.  The 
effec-t  of  a  judgment  rendered  in  one  State  depends  upon  the 
laws  of  that  State,  and  these  must  therefore  be  alleged  and 
p'Voved  in  the  courts  of  another  State,  as  the  courts  of  one  State 
do  not  take  judicial  notice  of  the  laws  of  another  State,  but  such 
laws  must  be  proved  as  facts."'  Tlie  registered  public  debt  of 
one  state,  exemi)t  from  taxation  by  the  debtor  state,  is  taxable 
by  another  State,  when  owned  by  a  resident  of  the  latter  State. 
No  State  can  legislate  except  with  reference  to  its  own  jurisdic- 
tion." 

A  judgment  rendered  in  one  State  does  not  carry  witli  it  into 
another  State  the  efHcacy  of  a  judgment  upon  property  or 
persons  to  be  enforced  by  execution.  To  give  it  such  force  in 
another  State  it  must  be  made  a  judgment  there;  and  can  only 
be  executed  in  the  latter  State  as  its  laws  may  permit.^  When 
suit  is  brought  in  one  State  on  a  judgment  rendered  in  another 
State,  any  plea  that  would  be  good  in  the  State  where  the  judg- 
ment was  rendered  would  be  good  against  the  exemplified  rec- 
ord, and  no  other  ;**  the  judgment  cannot  Ix*  denied  or  contro- 
verted by  any  plea  sucli  as  nil  debet."  When  a  judgment  is  con- 
clusive between  tlie  parties  in  tlie  state  wliere  it  was  rendered  it 
is  equally  so  in  every  other  State.^^ 

The  sufficiency  of  all  defenses  to  a  judgment  wliich  gO  to  tlie 
substance  of  the  action,  are  determined  by  tlie  laws  of  the  State 

M98  U.  S.  317.  321. 

■' Ilanley  v.  Donoghue,  110  U.  S.  "  Ilaiiipton       v.       MeConnol,       ?* 

1.  Wheaton,  234. 

•Ronaparto    v.    Tax    roiirt,    104  *  Mills  v.  Durycr.  7  Crancli,  481. 

U.   S.   594.  '°  ChristiJias    v.    Hussrll,    5    W.il- 

'  MeElmogle  v.  Cohen,  13  Peters,  lacr.   200. 


474  CONSTITUTIONAL  LAW.  §  286 

where  tlic  judgment  was  rendered.  All  matters,  however,  which 
relate  to  the  reiiiody,  e.  g.,  the  statute  of  limitations,  are  governed 
by  the  lex  fori.  In  a  late  decision,^*  the  court  held  that  this 
full  faith  and  credit  claim  was  not  violated  by  the  refusal  of 
the  ^lassachusetts  Courts,  to  give  effect  to  a  decree  of  divorce 
given  by  a  court  of  another  State  to  a  citizen  of  Afassachusetts 
who  had  gone  to  such  other  State  for  the  purpose  of  obtaining 
a  divorce,  on  a  ground  which  did  not  constitute  a  sufficient  cause 
jn  ^lassachusetts.  This  case  was  decided  principally  on  a  Massa- 
cliusetts  statute  on  this  subject,  and  there  was  a  dissenting  opin- 
ion by  four  of  the  judges  of  the  Supreme  Court.  The  correct- 
ness of  tills  decision  was  questioned  by  many  lawyers  who  held 
the  correct  rule  to  be  that  a  divorce  good  in  the  State  where  it  is 
granted,  should  bo  lield  good  in  any  other  State.  In  a  case  de- 
cided during  tlie  {)ast  year,^-  however,  the  Supreme  Court  has 
taken  an  c\en  more  advanced  })ositiou  on  this  question,  holding 
that  the  mere  domicile  within  the  state  of  one  party  to  the 
marriage  d(X'?  not  give  tlie  courts  of  that  State  jurisdiction  to 
Holder  a  dccreo  of  divorce  euforc'cable  in  all  of  the  other  States 
by  virtue  of  tliis  full  faith  and  credit  clause  of  the  Constitution, 
against  a  non-resident  who  did  not  appear  and  was  only  con- 
si  nutively  served  witli  notice. 

For  a  judunK'nt  to  be  personally  binding  upon  a  party,  he 
must  have  been  sened  within  the  limit  of  the  State  rendering  the 
jiidgnient,  or  nni-t  lutve  voluntarily  appeared  and  submitted  to 
the  juii-didinn  of  the  Court.  Tliere  can  be  no  personal  judg- 
nicnl  rendered  l)as('(l  wpnu  service  by  publication  or  upon  per- 
sonal service  out-ide  of  the  State.^''^  Such  service,  however,  may 
justify  a  judgni<'nt  in  rem,  where  tlie  res  is  situated  within  the 
jui'isdietion  of  tlu?  Court. 

In  aeeordantc  with  the  second  sentence  of  this  clause  of  the 
Cnnstitulion.  (.'oiii^icss  has  b'gi.-lated  as  follows:  "The  acts  of 
the  legi-hitui-e  of  any  State  or  territory,  or  in  any  country  sub- 
ject to  the  jnrisdietion  of  the  United  States,  shall  be  authen- 
iieat(^(i  h\   havinir  the  >eal  of  such  Territory,  States  or  country 

"  Aii(ln'\\s  V.  Andrrws.  iss  [I.  S..        of)^. 
II.  'Pcnnoyor    v.    Neff.    95    U.    S., 

'    ira-i.lo.-k  V.  Tln.Mn.'k,  2(H  I'.  S.,        714. 
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atlixed  thereto.  Tlie  records  and  judicial  proceedings  of  the 
courts  of  any  Stat43  or  Territory,  or  of  any  such  country,  shall 
he  proved  or  admitted  in  any  other  court  within  the  United 
States  hy  the  attestation  of  the  Clerk  and  the  seal  of  the  Court 
annexed,  if  there  he  a  seal,  together  with  the  certificate  of  the 
Judge,  Chief  Justice,  or  presiding  magistrate,  that  the  said  at- 
testation is  in  due  form.  And  the  said  records  and  judicial  pro- 
ceedings, so  authenticated,  shall  have  such  faith  and  credit  given 
to  them  in  every  Court  within  the  United  States  as  they  have  hy 
law  or  usage  in  the  courts  of  the  State  from  which  they  are 
taken,"  Such  mode  of  proof  is  not  exclusive.  It  may  he  proved 
according  to  common  law  rules,  or  tlie  States  may  prescribe  ad- 
ditional methods  of  proof. 

§  287.  Privileges  and  immunities  of  citizens  of  the  sev- 
eral states. — *'The  citizens  of  each  State  shall  be  entitled 
to  all  privileges  and  inununitics  of  citizen^  in  the  several 
Statejr."^* 

The  rights  of  cvcrv  cilizcMi  of  this  country  are  of  two  classes, 
first,  those  which  he  possesses  as  a  citizen  of  the  Ignited  States, 
and,  second,  tliose  which  ])crtnin  to  State  citizenship.^''  It  is  with 
the  second  class  of  rights  that  this  clause  is  concerned.  In 
Kimmish  v.  BalP''  the  i\)\\v\  in  construing  this  clause  said  :  *'The 
clause  of  the  Constitution  declaiing  that  the  citizens  of  each 
State  shall  he  entitled  to  all  privileges  and  immunities  of  citi- 
zens of  the  several  States,  docs  not  give  non-resident  citizens  of 
Iowa  any  greater  privileges  and  immunities  in  that  state  than 
her  own  citizens  can  enjoy.  So  far  a>  liability  is  concerned  and 
for  the  act  menti(uie(l,  citizens  of  other  States  and  citizens  of 
Iowa  stand  u])on  the  same  footing." 

§288.  Interstate  extradition  laws.— **A  person  charged 
in  any  State  with  tnvison,  felony  or  c)ther  crime,  who  shall  llee 
from  justice,  and  Ix'  found  in  another  State,  shall  on  denumd 
of  the  executive  authority  of  the  State   from   which  he  fled,  he 

'*  Unito«l       Stnto^      Coii*<titut ion,  '"  For    u    trcntiiuMit    of    this    (lis 

Art.  IV.,  Soc.  IT..  C'lauso   I.     Com  tiiu'tioti  kco  nccoiint  of  the  S';ini,'li- 

pai'ft    tlii**    with    C'hiuso    I    of    Art.  tcr  llou^*-  Cmscs,  Chap.  X 1 1  f. 
IV.   of   tlu'   Articles   of   Coiifech-ra- 
tion.  "^  11^9  U.  S.  217. 
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(lolivered  up  to  be  removed  to  the  State  having  jurisdiction  of 
the  criiiie."^'  The  peculiarity  in  relation  to  this  provision  is, 
that,  although  the  duty  of  delivering  up  fugitives  from  justice  is 
laid  upon  the  States  absolutely  without  leaving  to  them  any 
discretion  in  the  matter,  still  the  Constitution  gives  the  Federal 
(Jovernment  no  means  of  enforcing  this  duty.  In  relation  to 
the  meaning  of  this  clause  of  the  Constitution,  Chief  Justice 
Taney  in  Kentucky  v.  Dennison^®  said:  "Looking  to  the  lan- 
guage of  the  clause,  it  is  dillicult  to  comprehend  how  any  doubt 
could  have  arisen  as  to  its  meaning  or  construction.  The  words, 
'treason,  felony,  or  other  crime,'  in  their  legal  and  technical 
sense,  embrace  every  act  forbidden  and  made  punishable  by  a 
law  of  the  State.  The  word  ^crime'  of  itself  includes  every  of- 
fense, from  tlie  higlicst  to  the  lowest  in  the  grade  of  offenses, 
and  includes  wliat  are  called  ^misdemeanors,'  as  well  as  treason 
and  felony.  (4  J^l.  Com.,  o,  T,  and  note  5  WendalFs  Edition.) 
Hut  as  the  word  crime  would  have  included  treason  and  felony, 
witlio\it  especially  mentioning  those  offenses,  it  seems  to  be  sup- 
posed that  the  natural  and  legal  import  of  the  word,  by  associa- 
ting it  with  those  otVenscs,  must  be  restricted  and  confined  to 
olVenses  already  known  to  the  common  law  and  to  the  usage  of 
nations,  and  regarded  as  oiTenses  in  every  civilized  community, 
and  that  they  do  not  extend  to  acts  made  offenses  by  local  statutes 
mowing  out  of  local  eircumstances,  nor  to  offenses  against  ordi- 
nary police  regulation^.  This  is  one  of  the  grounds  upon  which 
I  lie  .ij[(Aernor  of  t)liio  refused  to  deliver  Lags,  under  tlie  advice 
of  the  i\ttoriiey-(ieneral  of  that  State. 

"Hut  this  iufrn'Uie  i<  founded  u])on  an  obvious  mistake  as  to 
the  }Mir]io>(^  for  wliich  the  woi'ds  'treason  and  felony'  were  in- 
troduced. 1'hey  are  iiilrodiieed  for  the  purpose  of  guarding 
against  any  lest lielion  of  the  word  ^crime,'  and  to  prevent  this 
provision  from  heinu  (•f>nsti-ued  by  the  rules  and  usages  of 
in(]e])en(leiit  nalinn-  in  (•oin|)acts  for  delivering  up  fugitives  from 
justice.  Aeri.rdiuL:  to  tlicse  usages,  even  where  they  admitted  the 
oI)ligation  to  (leli\er  the  fuL;itivcs,  persons  who  fled  on  account  of 

'M'iiite<l      St.-itps      Coii-^titulioii,       of   tlio   Fourth   Article  of  the  Ar- 
Art.  IV.,  Sec.  II.,  Clau^o  11.    Com-       ti.'lcs    of    Confederation. 
ji:i)»'    this   with    tlu^   S.n'.ui.l    ClaiisL-  '"  24   Howard  66. 
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political  offenses  were  almost  always  excepted,  and  the  nation 
upon  which  the  demand  is  made  also  uniformly  claim  and  exer- 
cises a  discretion  in  weighing  the  evidence  of  the  crime,  and  the 
character  of  the  offense.  The  policy  of  different  nations,  in  this 
respect,  with  the  opinions  of  eminent  writers  upon  public  law, 
are  collected  in  Wheaton  on  The  Law  of  Nations,  171 ;  Faelix, 
312,  and  Martin,  Verge's  Edition,  182.  And  the  English  Gov- 
ernment, from  which  we  have  borrowed  our  general  system  of 
law  and  jurisprudence,  has  always  refused  to  deliver  up  political 
offenders  who  have  sought  an  asylum  within  its  dominions.  And 
as  the  States  of  this  Union,  although  united  as  one  Nation  for 
certain  specified  purposes,  are  yet,  so  far  as  concerns  their  inter- 
nal government,  sejiarate  sovereignties,  independent  of  eacli  oth- 
er, it  was  obviously  deemed  necessary  to  show,  by  the  terms  used, 
that  this  compact  was  not  to  be  regarded  or  construed  as  an 
ordinary  treaty  for  extradition  between  nations  altogether  in- 
dependent of  each  other,  but  was  intended  to  embrace  political 
offenses  against  the  sovereignty  of  the  State,  as  well  as  all  other 
crimes.  And  as  treason  was  also  a  'felony'  (1  Bl.  Com.,  J)4)  it 
was  necessary  to  insert  those  words  to  show,  in  language  that 
could  not  be  mistaken,  that  political  offenders  were  included  in 
it.  For  this  was  not  a  compact  of  peace  and  comity  betweeir 
separate  nations,  who  had  no  claim  on  each  other  for  mutual 
support,  but  d  compact  binding  them  to  give  aid  and  assistance 
to  each  other,  in  extending  their  laws,  and  to  support  eacli  other 
in  preserving  order  and  law  within  its  confines,  whenever  such, 
aid  was  needed  and  required;  for  it  is  uuinifest  that  the  states- 
men who  framed  the  Const ilution  were  fully  sensible  that  from 
the  complex  character  of  the  government,  it  must  fail  unless  the 
States  mutually  supported  each  other  and  the  (Jeneral  (lovern- 
ment;  and  that  nothing  would  he  more  likely  to  disturh  its  ])eaee. 
and  end  in  discord,  than  permitting  an  ollefider  against  the 
law^s  of  a  State,  by  passing  over  a  matheniatical  h'lic,  whieli 
divides  it  from  anothc  r,  to  defy  its  proeess,  and  stand  ready. 
under  the  protection  of  the  State,  to  rejK'at  the  oU'eiise  as  soon  as 
another  opportunity  otl'ered."  Hn's  ease  decided,  however,  that 
if  the  governor  of  a  State  refuses  to  grant  requisition  papers, 
he  cannot   he  compelled   to  do  so   by  the   P'ederal   (Jovcrniiient. 
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Tlio  concluding  words  of  tlie  case  on  this  point  are:  ''And  il 
would  seom  that  when  the  Constitution  was  framed  and  when 
this  law  (i.  e.,  the  act  of  1793)  was  passed,  it  was  evidently  be- 
lieved that  a  sense  of  justice  and  of  mutual  interest  would  insure 
a  faithful  execution  of  this  Constitutional  provision  by  the 
Executive  of  every  State,  for  every  State  had  an  equal  interest 
in  the  execution  of  a  compact  absolutely  essential  to  their  peace 
and  well-being  in  their  internal  concerns,  as  well  as  members  of 
the  Union,  hence,  tlie  nst^  of  the  words  ordinarily  employed 
when  an  undoubted  ()l)]igation  is  required  to  be  performed,  'it 
shall  he  his  duty.' 

''But  if  the  Governor  of  Ohio  refuses  to  discharge  this  duty, 
tliero  is  no  power  delegated  to  the  General  Government,  either 
tlirough  the  judicial  department  or  any  other  department,  to 
use  any  coercive  means  to  compel  him." 

There  liave  been  a  number  of  instances  in  the  history  of  thn 
I'nited  State-  where  the  extradition  of  criminals  from  one  State 
to  another  ha^  been  refused  for  ])olitical  or  quasi-political  rea- 
sons. In  1S59  (Governor  Seward  of  New  York  refused  the  re- 
quest of  the  Governor  of  Virginia  for  the  extradition  of  ihvoc 
colored  sailors,  wlio  it  Mas  chnrged  had  aided  a  slave  to  escape, 
in  retaliation  the  Governor  of  Virginia  refused  to  grant  the 
extradition  of  a  forncr  who  luid  fled  from  New  York.  In  18IU 
(Governor  Hill  of  New  York  refused  to  honor  requisition  papers 
issued  by  d'ovemoi'  Jiuekley  of  Connecticut,  upon  the  ground  that 
I>iiekley  was  not  the  leiial  (Jovernor  of  the  State.  The  latest 
instanee  has  been  ll.e  coniinufMl  refu>al  of  the  Governor  of  In- 
diana to  peiMiiit  Mv.  Tax  lor  to  be  extradited  to  Kentucky. 

Tlie  Su])rvMie  Coiiit  of  tlie  United  States  in  Appleyard  v. 
('oimiionwealth  riM-enlly  determined  an  important  controverted 
qiu^stion  relatixe  to  exti-adiiion  (d"  fugitives  from  justice,  hold- 
ing that  midei-  S.M-.  ■?.  Alt.  1.  V.  S.  CnnM..  and  Sec.  5278  V. 
S.  l?ev.  Stat,  in  order  to  eon.-titute  one  a  fugitive  from  justice 
it  i<  oidv  ncre--a!-\  ihal  iIk-  aei'iiscd,  liaviiig  been  in  the  demand- 
iii2"  state  wl  fji  lh<-  eriiiie  was  eoimnitted  thereafter  left  that 
-tate  and  wa-  t'onnd  within  lie  tei-ritory  of  another.  The  court 
al-o   decided    ili.Mi    fli,>    hclirr   ol'    ihc   accused   ^.\hen    he   left   the 
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(lemaiidiug  state,  that  he  had  not  committed  any  crime  against 
its  laws,  does  not  affect  liis  status  as  a  fugitive  from  justice. 

The  criminal,  however,  must  have  committed  the  crime  within 
the  State  to  which  it  is  proposed  to  remove  him,  except  that 
when  a  person  in  one  State  sets  in  force  a  chain  of  events  which 
culminate  with  the  committing  of  a  crime  in  another  State,  then 
he  is  constructively  present  in  the  State  where  the  crime  took 
place,  and  can  be  extradited  thereto:  e.  g.,  where  a  principal 
sends  an  agent  into  another  State  to  dispose  of  forged  notes,  or 
sends  poisoned  candy  through  the  mails.  Tt  has  been  held,  how- 
ever^'*  that  where  a  person  standing  in  one  State  shoots  and 
kills  a  person  across  the  line  in  another  State,  he  cannot  l)e 
extradited.  It  is  not  probable,  however,  that  this  dK'ision  would 
ever  be  followed  in  another  case.  This  provision  will  apply  to 
persons  fleeing  from  or  to  any  State  to  or  from  a  territory,-'* 
or  the  District  of  Columbia  ;^^  but  will  not  authorize  a  governor 
of  a  State  to  honor  the  requisition  of  the  (-hief  of  an  Indian 
tribe.^- 

Although  in  the  case  of  extradition  from  one  country  to  an- 
other, the  accused  cannot  be  tried  on  a  different  oharnc  from 
the  one  upon  which  his  extradition  was  secured''^  this  rule  does 
not  apply  in  the  case  of  extradition  between  Slates. 

Tn  the  case  of  Lascelles  v.  (Jeorgia-^  the  court  observed:  "To 
apply  the  rule  of  international  or  foreign  extradition  to  inter- 
state rendition  involves  tlie  confusion  of  two  essentially  difTcrent 
things,  wliicli  rest  upon  entirely  different  principles.  In  the 
former  tlie  extradition  depends  u))on  treaty  contract  or  sti))ula- 
tion,  which  rests  upon  good  faith,  and  in  ivspect  to  wliich  the 
sovereign  upon  wliom  the  demand  is  made  can  exercise  discretion. 
as  well  as  investigate  tlie  charge  on  which  tho  surrender  is  de- 
manded; there  being  no  rule  of  comity  under  and  by  virtue  of 

"State   V.  Hall,  114   X.  C.  900  Kop.  84. 

iiiid    41     Ainerican    Stato    Ki^ports,  "  Kx    ])art('    Mor^^an,     '2(1     I'crl. 

S22.  Kop.   304. 

'"Ex    parte    Reg^ol,    114    V.    S.  -TniteM     Statos     v.     Hausclicr, 

(i.'O.  119  r.  S.  407. 

^  Price     V.     McCarty,    89    Fed.  '*  14S  V.  S.  537. 
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which  independent  nations  arerequired  or  expected  to  withliold 
from  fugitive*^  witliin  their  jurisdiction  the  right  of  asylum." 

§289.  Return  of  fugitive  slaves. — '*No  person  held  to 
service  or  labor  in  one  State,  under  the  laws  tliereof,  escapin<r 
into  another,  shall,  in  consequence  of  any  law  or  regulation  there- 
in, be  discharged  from  such  service  or  labor,  but  shall  be  de- 
livered upon  claim  of  tlie  party  to  whom  sucii  service  or  labor 
may  be  due.''^"^ 

It  was  under  tliis  provision  of  the  Constitution  that  Congress 
was  enabled  to  pass  those  fugitive  slave  laws  which  have  been 
treated  in  Chapter  XI TI.  There  was  no  similar  provision  in 
the  Articles  of  Confederation.  This  provision  of  the  Constitution 
was  ill  effoot  repealed  by  the  Thirteenth  Amendment. 

=•' Ignited     States     Constitution,       Art.   IV.,  Sec.  IL,  Clause  III. 


CHAPTER  XVI. 
AMENDING  THE  CONSTITUTION. 

§  290.  How  the  Constitution  Iffiay  Be  Amended. — No  system 
of  government  can  remain  permanently  unchanged.  The  most 
enduring  governments  have  been  those  under  which  it  was 
possible  to  alter  political  institutions  to  meet  changed  conditions. 

The  question  as  to  the  method  by  which  the  Constitution  could 
be  amended,  was  one  of  the  new  problems  which  the  members 
of  the  Constitutional  Convention  were  called  upon  to  solve. 
The  methods  both  of  the  English  Constitution,  and  that  of  the 
Articles  of  Confederation,  were  entirely  inappropriate  for  the 
New  Constitution.  Under  the  English  system,  where  no  dis- 
tinction as  to  the  method  of  their  repeal  or  amendment  is  made 
l>etween  the  different  classes  of  laws,  any  of  the  laws  which 
go  to  make  up  the  so-called  English  Constitution,  can  be  altered 
or  repealed  by  Act  of  Parliament.  TTnder  the  Articles  of  Con- 
federation the  unanimous  vote  of  all  the  States  was  required  to 
change  these  articles  and  experience  had  shown  that  it  was 
practically  impossible  to  ever  obtain  their  unanimous  consent 
for  any  change,  no  matter  how  necessary  and  important. 

The  object  of  the  franiers  of  the  Constitution  was  to  make 
such  provision  on  to  this  point,  as  would  make  it  sufficiently 
difficult  to  amend  the  Constitution  to  give  stability  to  that 
instrument;  but,  on  the  other  hand,  not  so  difficult  as  to  pre- 
vent such  amendments  as  were  felt  to  be  necessary  by  a  large 
majority  of  the  people.  The  method  as  finally  adopted  by  the 
Constitutional  Convention  and  contained  in  the  fifth  article  of 
the  Constitution  is  as  follows : 

"The  Congress,  whenever  two-thirds  of  both  houses  sliall  deem 
it  necessary,  shall  propose  aniendmenis  to  this  Constitution;  or, 
on  the  application  of  the  legislatures  of  two-thirds  of  the  several 
states,  shall  call  a  convention  for  proposing  amendments,  whicli, 
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in  either  case,  shall  be  valid  to  all  intents  and  purposes,  as  part 
of  this  constitution,  when  ratified  by  the  legislatures  of  three- 
fourths  of  the  several  states,  or  by  conventions  in  three-fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be 
proposed  by  the  Congress :  Provided,  that  no  amendment  which 
may  be  made  prior  to  the  year  one  thousand  eight  hundred  and 
eight,  shall  in  any  manner  affect  the  first  and  fourth  clauses  in 
the  ninth  section  of  the  first  article;  and  that  no  state,  without 
its  consent,  sliall  be  de])rived  of  its  equal  suffrage  in  the  senate." 

The  veto  power  of  the  President  does  not  extend  to  the  case 
of  amendments  to  the  Constitution,^ 

§  291.  How  the  Constitution  Has  Been  Amended. — ^The 
Constitution  provides  two  methods  by  which  amendments  to  the 
Constitution  may  bo  proposed,  and  two  methods  by  which  such 
proposed  amendments  may  be  adopted.  Amendments  may  be 
proposed  either  by  a  two-thirds  vote  of  both  branches  of  Con- 
gress or  by  a  special  Constitutional  Convention  called  by  Con- 
i^ress  upon  tlie  request  of  tlie  legislatures  of  two-thirds  of  tlie 
states.  Amendments  may  be  ratified  either  by  the  state  legisla- 
tures or  by  special  conventions  in  each  state.  Congress  may 
determine  which  method  of  ratification  shall  be  used,  and  under 
citlier  method  tlie  vote  of  three-quarters  of  the  states  is  required 
for  tlie  ratitlcation  of  tlie  amendment. 

So  far  in  the  liistory  of  the  country  all  constitutional  amend- 
nionis  have  been  proposed  by  Congress  and  ratified  by  state  legis- 
latures. 

In  all.  (Mojiteeii  amendments  have  been  proposed,  of  which 
fifteen  have  been  ratified.  The  first  Congress  proposed  twelve 
aniendiiH^Tits,  of  which  the  first  two  were  rejected.  The  other 
ten  wovo  ratified  and  became  the  first  ten  amendments.  The 
two  proposed  amcMidments  which  failed  to  secure  the  approval 
of  a  sullieient  number  of  states,  related  to  the  apportionment  of 
ri^presentatives,-  and   the  pay  of  senators  and  representatives.' 

'  Hol]inn:v\\()rth    v.     Vir^nnia,     3  quired  by   the  first  article   of  the 

T'nlla^,   ,'^7S.  Constitution  there  shaU  be  one  rep- 

■  The   full    tpxt   of   the   first    re-  resentative  for  every   thirty   thou- 

jei'ted  amenflmeiit  wn<  as  follows:  sand,     until      the     number      shall 

''After   the   first   enumeration    re-  amount     to     one    hundred,     after 
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In  the  winter  of  1860-61,  an  amendment  numbered  the  thir- 
teenth, whose  avowed  purpose  was  the  protection  of  slavery,*  was 
passed  through  Congress  by  a  narrow  margin,*^  but  was  ratified 
by  only  three  States. 


which  the  proportion  shall  be 
so  regulated  by  Congress  that 
there  shall  be  not  less  than  one 
hundred  representatives,  nor  less 
than  one  representative  for  every 
forty  thousand  persons,  until  the 
number  of  representatives  shall 
amount  to  two  hundred,  after 
which  the  proportion  shall  be  so 
regulated  by  Congress  that  there 
shall  not  be  less  than  two  hundred 
representatives,  nor  more  than  one 
representative  for  every  fifty  thou- 
sand persons." 

'Second     rejected     amendment: 
*  *  No   law   varying    the   compensa- 


tion for  the  services  of  the  sena- 
tors and  representatives  shall  take 
effect  until  an  election  of  repre- 
sentatives shall  have  intervened." 

*  The  text  of  this  amendment 
was  as  follows:  *'No  amendment 
shall  be  made  to  the  Constitution 
which  will  authorize  or  give  to 
Congress  the  power  to  abolish,  or 
interfere,  within  any  State,  with 
the  domestic  institutions  thereof, 
including  that  of  persons  held  to 
labor  or  services  by  the  laws  of 
said  State." 

"  The  vote  in  the  House  was  133 
to  65  and  in  the  Senate  24  to  IL'. 
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APPENDIX  A. 

MAGNA  CHARTA. 

JOHN,  by  the  grace  of  God  king  of  Euglaiul,  lord  of  Ireland,  duke  of 
Normandy  and  Aquitaine,  and  count  of  Anjou,  to  his  archbishops, 
bishops,  abbots,  earls,  barons,  justiciaries,  foresters,  sheriffs,  gov- 
ernors, officers,  and  to  all  bailiffs,  and  faithful  subjects,  greeting. 
Know  ye,  that  we,  in  the  presence  of  God,  and  for  the  salvation  of 
our  soul,  and  the  souls  of  our  ancestors  and  heirs,  and  unto  the 
honour  of  God  and  the  advancement  of  Holy  Church,  and  amend- 
ment of  our  Realm,  by  the  advice  of  our  venerable  Fathers,  STE- 
PHEN, Archbishop  of  Canterbury,  primate  of  all  England,  and 
cardinal  of  the  Holy  Roman  Church,  HENRY,  archbishop  of  Dub- 
lin, WILLIAM  ot  London,  PETEK  of  Winchester,  JOCELIN  of 
Bath  and  Glastonbury,  HUGH  of  Lincoln,  WALTER  of  W^orcester, 
W^ILLIAM  of  Covontry,  BENEDICT  of  Rochester,  Bishops;  of 
Master  PANDULE,  Sub- Deacon  and  Familiar  of  our  Lord  the  Pope, 
Brother  AYMERIC,  Master  of  the  Knight-Templars  in  England; 
and  of  the  Noble  Persons,  WILLIAM  MARESCALL,  Earl  of  Pem- 
broke, WILI^IAM,  Earl  of  Salisbury,  WILLIAM,  Earl  of  Warren, 
WILLIAM,  Earl  of  Arundel,  ALAN  de  GALLOWAY,  Constable 
of  Scotland,  WARIN  FITZ  (JERALD,  PETER  FITZ  HERBERT, 
and  HUBERT  DE  BURGH,  Seneschal  of  Poitou,  HUGH  de  NE- 
VILLE, MATTHEW  FITZ  HERBERT,  THOMAS  BASSET, 
ALAN  BASSET,  PHILIP  of  ALBINEY,  ROBERT  de  ROPPELL, 
JOHN  MARESCALL,  JOHN  FITZ  HUGH,  and  others  our  Uege- 
men  have,  in  the  first  place,  granted  to  God,  and  by  this  our  present 
Charter  confirmed,  for  us  and  our  heirs  forever: 

1.  That  the  Church  of  England  shall  be  free,  and  have  her  whole 
rights, "^nd  her  liberties  inviolable;  nnd  we  will  have  them  so  observed, 
that  it  may  appear  thence,  that  the  freedom  of  elections,  which  is  reck- 
oned chief  and  indispensable  to  the  Kn^'lish  Clmrcli,  and  which  we  grant- 
ed and  confirmed  by  our  Charter,  and  obtained  the  confirmation  of  the 
same  from  our  Lord  the  Pope  Innocent  III.  before  the  discord  between 
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us  and  our  barons,  was  granted  of  mere  free  will;  which  Charter  we 
shall  observe,  and  we  do  will  it  to  be  faithfully  observed  by  our  heirs 
forever.  We  also  have  granted  to  all  the  freedmen  of  our  kingdom,  for 
us  and  for  our  heirs  forever,  all  the  underwritten  liberties,  to  be  had 
and  holden  by  them  and  their  heirs,  of  us  and  our  heirs  forever. 

2.  If  any  of  our  earls,  or  barons,  or  other,  who  hold  of  us  in  chief 
by  military  service,  shall  die,  and  at  the  time  of  his  death,  hia  heir 
shall  be  of  full  age,  and  owes  a  relief,  he  shall  have  his  inheritance  by 
paying  the  ancient  relief;  that  is  to  say,  the  heir  or  heirs  of  an  earl, 
for  a  whole  earldom,  by  a  hundred  pounds;  the  heir  or  heirs  of  a  baron, 
for  a  whole  barony,  by  a  hundred  pounds;  the  heir  or  heirs  of  a  knight, 
for  a  whole  knight's  fee,  by  a  hundred  shillings  at  most;  and  whoever 
oweth  less  shall  give  less,  according  to  the  ancient  custom  of  fees. 

3.  But  if  the  heir  of  any  such  ghall  be  under  age,  and  shall  be  in 
ward,  when  he  comes  of  age,  he  shall  have  his  inheritance  without 
relief  and  without  line. 

4.  The  keeper  of  the  land  of  such  an  heir,  who  shall  be  under  age, 
shall  take  of  the  land  of  the  heir  none  but  reasonable  issues,  reasonable 
customs,  and  reasonable  services,  and  that  without  destruction  and 
waste  of  his  men  nnil  his  goods;  and  if  we  commit  the  custody  of  any 
such  lands  to  the  .sheriff,  or  any  other  who  is  anawerable  to  us  for  thfi 
issues  of  the  lauil.  an<l  he  shall  make  destruction  and  waste  of  the  lands 
which  he  hath  in  custody,  we  will  take  of  him  amends,  and  the  land 
shall  bo  lorDUiilted  to  hvo  lawful  ar.d  discreet  men  of  that  fee,  who 
shall  answer  for  the  issues  to  us,  or  to  him  to  whom  we  shall  assign 
them;  ai.d  if  we  soil  or  give  to  anyone  the  custody  of  any  such  lands, 
and  lio  therein  make  destruction  or  waste,  he  shall  lose  the  same  cus- 
tody, whicli  shall  be  coninnttod  to  two  lawful  and  discreet  men  of  that 
Uh\  ^vlio  shall  in  like  manner  answer  to  us  as  aforesaid. 

.').  Moreover  the  kooj)or,  so  long  as  he  shall  have  the  custody  of  the 
land,  shall  k(><'p  up  tlio  hoiisrs,  parks,  warrens,  ponds,  mills,  and  other 
tliiii-^s  pntiiiiiintr  in  ilio  lands,  out  of  the  issues  of  the  same  land;  and 
<liall  ilrlivfT  to  the  heir,  wlion  he  comos  of  full  age,  his  whole  land, 
stocked  uitli  ploughs,  and  carriages,  according  as  the  time  of  wainage 
shall  r(«niii('  niid  tin*  issiios  of  the  land  can  reasonably  bear. 

(t.  Heirs  slijill  he  married  without  disparagement,  and  so  that  be- 
fore matrimony  shall  ho  contracted  those  who  are  near  in  blood  to  the 
hoir  shali  liavo  niuico. 

7.  A  wid(Av,  after  the  death  of  her  husband,  shall  forthwith  and 
without  diliiculty  hav«>  lior  mairia<,^o  portion  and  inheritance;  nor  shall 
she  <;ivo  anythiii^  for  lior  d  )\vor,  or  her  marriage  portion  or  her  inheri- 
tance which  h(  r  hnsbjnid  and  she  held  at  the  day  of  his  death;  and  she 
may  remain  in  the  mniisimi  1i<>mso  oi'  her  husband  forty  days  after  his 
death,  witidn  which  term  Ix'r  dower  .shall  be  assigned  to  her. 

s.  No  widow  sh.ill  l»e  distrained  to  marry  again,  so  long  as  she  has 
a  min<l  to  li\o  witiiout  a  husband:    but  yet  she  shall  give  security  that 
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she  will  not  marry  without  our  assent,  if  she  holds  of  us;   or  without, 
the  consent  of  the  lord  of  whom  she  holds,  if  she  holds  of  another. 

9.  Neither  we  nor  our  bailiffs  shall  seize  any  land  or  rent  for  any 
debt  so  long  as  the  chattels  of  the  debtor  are  sufficient  to  pay  the  debt; 
nor  shall  the  sureties  of  the  debtor  be  distrained  so  long  as  the  principal 
debtor  is  sufficient  for  the  payment  of  the  debt;  but  if  the  principal 
debtor  shall  fail  in  the  payment  of  the  debt,  not  having  wherewithal  to 
pay  it,  then  the  sureties  shall  answer  for  the  debt;  and  if  they  will  they 
shall  have  the  lands  and  rents  of  the  debtor,  until  they  shall  be  satisfied 
for  the  debt  which  they  paid  for  him,  unless  the  principal  debtor  can 
show  himself  acquitted  thereof  against  the  said  sureties. 

10.  If  anyone  have  borrowed  anything  of  the  Jews,  more  or  less, 
and  die  before  the  debt  be  satisfied,  there  shall  be  no  interest  paid  for 
that  debt,  so  long  as  the  heir  is  under  age,  of  whomsoever  he  may  hold; 
and  if  the  debt  fall  into  our  hands  we  will  only  take  the  chattel  men- 
tioned in  the  deed. 

11.  And  if  anyone  shall  die  indebted  to  the  Jews,  his  wife  shall 
have  her  dower  and  pay  nothing  of  that  debt;  and  if  the  deceased  left 
children  under  age,  they  shall  have  necessaries  provided  for  them,  ac- 
cording to  the  tenement  of  the  deceased;  and  out  of  the  residue  the 
debt  shall  be  paid,  saving  however  the  service  due  to  the  lords;  and  iu 
like  manner  shall  it  be  done  touching  debts  due  to  others  than  the  Jews. 

12.  No  scutage  or  aid  shall  be  imposed  in  our  kingdom,  unless  by 
the  general  council  of  our  kingdom;  except  for  ransoming  our  person, 
making  our  eldest  son  a  knij^ht,  and  once  for  marrying  our  eldest  daugh- 
ter; and  for  these  shall  be  paid  only  a  reasonable  aid.  In  like  manner 
it  shall  be  concerning  the  aids  of  the  City  of  London. 

13.  And  the  City  of  London  shall  have  all  its  ancient  liberties  and 
free  customs,  as  well  by  land  as  by  water;  furthermore  we  will  and 
grant  that  all  ether  cities  and  boroughs,  and  towns  and  ports,  shall  have 
all  their  liberties  and  free  customs. 

14.  And  for  holding  the  general  council  of  the  kingdom  concern- 
ing the  assessment  of  aids,  except  in  the  three  cases  aforesaid,  and  for 
the  assessing  of  scutages,  we  shall  cause  to  be  summoned  the  arch- 
bishops, bishops,  abbots,  earls,  and  greater  barons  of  the  realm,  singly 
by  our  letters.  And  furthermore  we  shall  cause  to  be  summoned  gen- 
erally by  our  sheriffs  and  bailiffs,  all  others  who  hold  of  us  in  chief, 
for  a  certain  day,  that  is  to  say,  forty  days  before  their  meeting  at 
least,  and  to  a  certain  place;  and  in  all  letters  of  suidi  suininons  we  will 
declare  the  cause  of  such  summons.  And  summons  being  thus  made, 
the  business  of  the  day  shall  ])n)cee(l  on  the  day  apjM.iiite<l,  ac(M)r<linji 
to  the  advice  of  such  as  shall  be  jiresent,  although  all  that  were  sum- 
moned come  not. 

15.  We  will  not  for  the  future  grant  to  anyone  the  right  to  take 
aid  of  his  own  free  tenants,  unless  to  ransom  his  body,  and  to  make  his 
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eldest  son  a  knight  and  once  to  marrj  bis  eldest  daughter;  and  for  this 
there  shall  be  only  paid  a  reasonable  aid. 

16.  No  man  shall  be  distrained  to  perform  more  service  for  a 
knight's  fee,  or  other  free  tenement,  than  is  due  from  thence. 

17.  Common  pleas  shall  not  follow  our  court,  but  shall  be  holden 
in  some  certain  place. 

18.  Assizes  of  novel  disseisin,  and  of  mort  d 'ancestor,  and  of  dar- 
rien  presentment,  shall  not  be  taken  but  in  their  proper  countries,  and 
after  this  manner:  We,  or,  if  we  should  be  out  of  the  realm,  our  chief 
justiciar,  shall  send  two  justiciaries  through  every  county  every  four 
times  a  year,  who,  with  four  knights,  chosen  out  of  every  shire  by  the 
people,  shall  hold  the  said  assizes,  in  the  county,  on  the  day,  and  at  the 
place  appointed. 

19.  And  if  any  matters  cannot  be  determined  on  the. day  appoint- 
ed for  holding  the  assizes  in  each  county,  so  many  of  the  knights  and 
freeholders  as  have  boon  at  the  assizes  aforesaid,  shall  stay  to  decide 
tnem  as  is  necessary,  according  as  there  is  more  or  less  business. 

I'O.  A  frooniau  shall  not  be  amerced  for  a  small  offence,  except  ac- 
cording to  tho  iiioasuro  of  the  offence;  and  for  a  great  crime  according 
to  the  heinousnoss  of  it,  saving  to  him  his  con  tenement;  and  after  the 
same  manner  a  merchant,  saving  to  him  his  merchandise.  And  a  villain 
shall  be  amerced  after  the  same  manner,  saving  to  him  his  wainage,  if 
he  falls  under  our  mercy;  and  none  of  the  aforesaid  amerciaments  shall 
be  assessed  save  upon  the  oath  of  honest  men  in  the  neighborhood. 

21.  Earls  an<l  barons  shall  not  be  amerced,  but  by  their  peers,  and 
a<'rordiug  to  the  degree  of  the  offence. 

22.  No  ecclesiastical  person  shall  be  amerced  for  his  lay  tenement, 
except  according  to  the  proportion  of  the  others  aforesaid,  and  not  ac- 
rording  to  the  value  of  his  ecclesiastical  benefice. 

23.  Neither  a  town  nor  any  tenant  shall  be  distrained  to  make 
l»ri<l^^es  or  banks  unless  anciently  and  of  right  they  are  bound  to  do  it. 

24.  No  sheriff,  constable,  coroner,  or  other  of  our  bailiffs,  shall 
liold  pleas  of  the  crown. 

2r).  All  counties,  hundreds,  wapentakes,  and  tithings,  shall  stand 
at  tho  o]<l  rents,  withinit  any  increase,  except  in  our  demesne  manors. 

2(>.  \i'  unyouo  liohling  of  us  a  lay-fee  shall  die,  and  the  sheriff,  or 
our  bailitt's,  can  show  our  letters  j»atent,  containing  our  summons  for 
the  (lel)t  uliich  the  .le.'ol  man  did  owe  to  us,  it  shall  be  lawful  for  the  sher- 
ill'  or  our  baililT  to  attach  and  inroll  the  chattels  of  the  dead,  found 
upon  his  layfoe,  to  tlie  vahie  of  the  debt,  by  the  view  of  lawful  men,  so, 
liowevor,  that  notiiiii^'  In;  renio\0(l  until  our  whole  clear  debt  be  paid; 
an<l  tlie  rest  sliall  ho  left  to  tlie  executors  to  fulfill  the  testament  of 
the  H(\'\(l.  nuil  if  there  l)e  nothiujr  due  from  him  to  us,  all  the  chattels 
slial!  uo  to  tlie  use  prescribed  by  tlie  dead,  saving  to  his  wife  and  chil- 
dren  their   icasonahle  sliares. 

27.      If   any    freeman    sliall    die   intestate,   his  chattels  shall   be   dis- 
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tributcd  by  the  hands  of  his  nearest  relations  and  friends,  bj  view  of 
the  church;  saving  to  everyone  the  debts  which  the  deceased  owed  to 
him. 

28.  No  constable  or  bailiff  of  ours  shall  take  corn  or  other  chattels 
of  any  man,  unless  he  presently  give  him  money  for  it,  or  hath  respite 
of  payment  by  the  good-will  of  the  seller. 

29.  No  constable  shall  distrain  any  knight  to  give  money  for 
castle  ward,  if  he  himself  will  do  it  in  his  person,  or  by  another  able 
man  in  case  he  cannot  do  it  through  any  reasonable  cause.  And  if  we 
lead  him,  or  send  him  in  any  army,  he  shall  be  free  from  such  ward  for 
the  time  he  shall  be  in  the  army  by  our  command.       ^ 

30.  No  sheriff  or  bailiff  of  ours,  or  any  other^  shall  take  horses  or 
carts  of  any  freeman  for  carriage,  but  by  the  good-will  of  the  said 
freeman, 

31.  Neither  shall  we  nor  our  bailiffs  take  any  man's  timber  for 
our  castles  or  other  uses,  unless  by  the  consent  of  the  owner  of  the 
timber. 

32.  We  will  retain  the  lands  of  those  convicted  of  felony  only  one 
year  and  a  day,  and  then  they  shall  be  delivered  to  the  lord  of  the  fee. 

33.  All  weirs  for  the  time  to  come  shall  be  done  away  with  in  the 
rivers  of  Thames  and  Medway  and  throughout  all  England,  except  upon 
the  sea  coast. 

34.  The  writ  which  is  calle<l  pnvcipc.  for  the  future,  shall  not  bo 
served  upon  anyone,  of  any  tenement,  whereby  a  freeman  may  lose  his 
court. 

35.  There  shall  be  one  measure  of  wine  and  one  of  ale  through 
our  whole  realm;  and  one  measure  of  corn,  that  is  to  say,  the  London 
quarter;  and  one  breadth  of  dyed  cloth,  and  russets,  and  haberjects,  that 
is  to  say,  two  ells  within  the  lists;  and  it  shall  be  of  weights  as  it  is 
of  measures. 

36.  Nothing  from  henceforth  shall  be  given  or  taken  for  a  writ 
of  inquisition  of  life  or  limb,  but  it  shall  be  granted  freely,  and  not 
denied. 

37.  If  any  do  hold  of  us  by  fee-farm,  or  by  socage,  or  by  burgage, 
and  he  hold  also  lands  of  any  other  by  knight 's  service,  we  will  not  have 
the  custody  of  the  heir  or  land,  nhich  is  holden  of  another  man's  fee 
by  reason  of  that  fee-farm,  socage,  or  burgage;  neither  will  we  have 
the  custody  of  such  foe-farm,  socn^r,  or  Imr^n*;*';  cxcont  kni^lit 's  Horv- 
ice  was  due  to  us  out  of  the  same  fee-farm.  We  will  not  have  the 
custody  of  an  heir,  nor  of  any  land  which  he  holds  of  another  by 
knight's  service,  by  reason  of  any  petty  scrjoanty  that  holds  of  us,  by 
the  service  of  paying  a  knife,  an  arrow,  or  the  like. 

38.  No  bailiff  from  henceforth  shall  put  any  man  to  his  law  upon 
his  own  bare  assertion,  without  credible  witnesses  to  prove  it. 

39.  No  freeman  shall  be  taken  or  imprisoned,  or  disseised,  or  out- 
lawed, or  banished,  or  any  ways  destroyed,  nor  \Yill  we  pa.ss  upon  him. 
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nor  will  we  send  upon  him,  save  by  the  lawful  judgment  of  his  peers, 
or  by  the  Jaw  of  the  land. 

40.  We  will  &elJ  to  no  man,  we  will  not  deny  to  any  man,  either 
justice  or  right. 

41.  All  merchants  sliall  have  safe  and  secure  conduct,  to  go  out 
of,  and  to  como  into  England,  and  to  stay  there,  and  to  pass  as  well  by 
land  as  by  water,  for  the  purpose  of  buying  and  selling  according  to 
the  ancient  antl  allowed  customs,  without  any  evil  tolls;  except  in  time 
of  war,  or  when  they  are  of  any  nation  at  war  with  us.  And  if  there 
be  found  any  such  in  our  land,  in  the  beginning  of  the  war,  they  shall 
be  held,  without  damage  to  their  bodies  or  goods,  until  it  be  known 
unto  us  or  of  our  chief  justiciar,  how  our  merchants  be  treated  in  the 
nation  at  war  with  us;  and  if  ours  be  safe  there,  the  others  shall  be  safe 
in  our  dominions. 

4'2.  It  sliall  be  lawful,  henceforth,  for  anyone  to  go  out  of  our 
k-ingd(tm,  niid  return  safely  and  securely,  by  land  or  by  water,  saving 
liis  alle^ianrc  to  us;  unless  in  time  of  war,  for  some  short  space,  for 
the  i-oniinon  benetit  of  the  re;ilm;  but  prisoners  and  outlaws,  according 
to  the  law  of  the  land,  sliall  be  excepted,  and  people  at  war  with  us, 
and  merchants  whn  sliall  be  in  such  condition  as  is  above  mentioned. 

43.  If  any  man  hold  of  any  escheat,  as  of  the  honour  of  Walling- 
ford,  Nottin^'ham,  rioulo<:ne,  l^incaster,  or  of  other  escheats  which  be  in 
(»ur  han<]s,  and  are  of  barouie.s,  and  shall  die,  his  heirs  shall  give  no 
other  relief,  an<i  ]»erf()rni  no  other  service  to  us,  than  he  would  to  the 
baron,  if  it  \^eH'  in  the  baron's  hand;  we  will  hold  it  after  the  same 
manner  a.s  the  baron   held  it. 

44,  Tlios(^  men  who  dwelt  without  the  forest,  from  henceforth  shall 
not  come  Itefore  our  justi<iaries  of  the  forest,  upon  common  summons, 
but  such  as  are  impleaded,  or  are  jiled^es  for  any  that  are  attached  for 
something  coiuerning  the  forcvst. 

4;").  \\'»'  will  not  make  any  justices,  constables,  sheriffs,  or  bailiffs, 
urdess  they  are  such  a.s  know  the  law  of  the  realm  and  mean  duly  to 
observe   it. 

4().  All  liarous  wUn  ha\e  founded  abbeys,  and  have  the  kings  of 
Kn^land's  diarlers  of  a<h.iws(.n,  or  the  ancient  tenure  thereof,  shall 
have  the  kc"piiii,'  df  them,  wlien   \acant,  as  they  ought  to  have. 

47.  All  forests  tliat  iiavc  hcen  ma«le  forests  in  our  time,  shall  forth- 
with be  «lisl(.r('>t<Ml ;  and  llic  same  shall  be  done  w4th  the  river  banks 
that   have   liccn   fenced  in   liy   us  in   our  time. 

■\'^.  All  o\\\  customs  coi  cernin»r  forests,  warrens,  foresters,  and 
\\arreners.  ^herilT<  ami  their  oHicers,  rivers,  and  their  keepers,  shall 
forthwith  1m^  iii<|iiired  into  in  each  county,  by  twelve  sworn  knights  of 
tiie  .same  shire,  clio>en  by  (  r(^«litalile  person.««  of  the  same  county;  and 
witliin  forty  days  after  tlie  said  iiKpiest,  be  utterly  abolished,  so  as 
iH'vcr  to  ]u»  le^tMi.d;  so  that  \\v  are  tirst  acquainted  therewith,  or  our 
Jiistifiar.   if   ue  should   not   be  in    Kiiirland. 
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49.  We  will  immediately  give  up  all  hostages  and  charters  deliv- 
ered unto  us  by  our  English  subjects,  as  securities  for  their  keeping 
the  peace  and  yielding  us  faithful  service. 

50.  We  will  entirely  remove  from  our  bailiwicks  the  relations  of 
Gerard  de  Atheyes,  so  that  for  the  future  they  shall  have  no  bailiwick 
in  England;  we  will  also  remove  Engelard  de  Cygncs,  Andrew,  Peter, 
and  Gyon  de  Chanceles;  Gyon  de  Cygncs,  Geoffrey  de  Martyn  and  his 
brothers;  Philip  Mark  and  his  brothers,  and  his  nephew,  Geoffrey,  and 
their  whole  retinue. 

51.  As  soon  as  peace  is  restored,  we  will  send  out  of  the  kingdom 
all  foreign  soldiers,  cross-bowmen,  and  stipendiaries,  who  are  come  with 
hon-e.^  and  arms  to  the  prejudice  of  our  people. 

52.  If  anyone  has  been  dispossessed  or  deprived  by  us,  without 
the  legal  judgment  of  his  peers,  of  his  lands,  castles,  liberties,  or  right, 
we  will  forthwith  restore  them  to  him;  and  if  any  dispute  arise  upon 
this  head,  it  shall  be  decided  by  the  five-and-twenty  barons  hereafter 
mentioned,  for  the  i)reservation  of  the  peace.  As  for  all  those  things 
of  which  any  person  has,  without  the  legal  judgment  of  his  peers,  been 
dispossessed  or  deprived,  either  by  King  Henry  our  father,  or  our 
brother  King  Richard,  and  wliich  we  have  in  our  hands,  or  are  pos- 
sessed by  othcis,  and  ^hich  we  are  bound  to  warrant  and  make  good, 
we  shall  have  a  rci^pite  till  the  term  usually  allowed  the  crusaders;  ex- 
cepting those  thinjrs  about  winch  there  is  a  plea  depending  or  whereof 
an  inquest  hath  been  made,  by  our  order,  before  we  undertook  the  cru- 
sade, but  wlien  we  return  from  our  pilgrimage,  or  if  perchance  we  tarry 
at  home  and  do  not  mnkc  our  pilgrimage,  we  will  inunediately  cause  full 
justice  to  be  administered  therein. 

53.  The  same  respite  v^e  shall  have  (and  in  the  same  manner  about 
administering  justice,  disafloresting  the  forests,  or  letting  them  con- 
tinue) for  disafTo resting  tlie  forest,  which  Henry  our  father,  and  our 
brother  Richard  have  alTorested;  and  for  the  keeping  of  the  lands 
which  are  in  another's  foe,  in  tlie  same  manner  as  we  have  hitherto  en- 
joyed those  wardships,  by  renson  of  n  tec  held  of  us  ])y  kuiglit's  service; 
and  for  the  abbeys  foundo*!  in  any  (tliier  foe  than  our  own,  in  which  the 
lord  of  the  fee  says  he  iias  a  ri<;ht;  and  when  we  return  from  our  pil- 
grimage, or  if  we  tarry  at  homo,  and  do  not  make  our  pilgrimage,  we 
will  immediately  <lo  full  justice  to  all   the  complainants  in  this  behalf. 

54.  No  man  shall  be  taken  or  imprisoned  u[ion  the  appeal  of  a 
woman,  for  the  death  of  any  otlier  than  her  husband. 

55.  All  unjust  and  illegal  fines  made  ))y  us,  and  all  amerciaments 
imposed  unjustly  and  contrary  to  the  law  of  the  lan<l,  shall  be  entirely 
given  up,  or  else  be  loft  to  the  decision  of  the  five-and-twenty  barons 
hereafter  mentioned  as  sureties  of  the  peace,  or  of  the  major  part  of 
them,  together  with  the  aforesaid  Stephen,  archbishop  of  Canterbury, 
if  he  can  be  present  and  others  whom  he  shall  think  fit  to  associate  with 
him;  and  if  he  cannot  be  i»ro.sent,  the  business  shall  notwithstanding  go 
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on  without  him;  but  so,  that  if  one  or  more  of  the  aforesaid  five-aod- 
twenty  barons  be  plaintiffs  in  the  same  cause,  they  shall  be  set  aside 
as  to  what  concerns  this  particular  affair,  and  others  shall  be  chosen 
in  their  room,  out  of  the  said  five-and-twenty,  and  sworn  by  the  rest 
to  decide  the  matter. 

56.  If  we  have  dijsseised  or  dispossessed  the  Welsh,  of  any  lands, 
liberties,  or  other  things,  without  the  legal  judgment  of  their  peers, 
either  in  England  or  in  Wales,  they  shall  be  immediately  restored  to 
them;  and  if  any  dispute  arise  upon  this  head,  the  matter  shall  be  de- 
termined in  the  March  by  the  judgment  of  their  peers;  for  tenements  in 
Kngland  according  to  the  law  of  England,  for  tenements  in  Wales  ac- 
I'ording  to  the  law  of  Wales,  for  tenements  of  the  March  according  to 
the  law  of  the  March;  the  same  shall  the  Welsh  do  to  us  and  our  sub- 
jects. 

57.  As  for  all  those  things  of  which  a  Welshman  hath,  without 
the  \vgn\  judgment  of  his  peers,  been  disseised  or  deprived  of  by  King 
Henry  our  father,  or  our  brother  King  Richard,  and  which  we  either 
liave  in  our  hands,  or  others  are  possessed  of,  and  for  which  we  are 
ubiiged  to  give  a  guarantee,  we  shall  have  a  respite  till  the  time  gen- 
erally allowed  tlie  crusaders;  exoejjting  those  things  about  which  a  suit 
is  de])endiiig,  or  whereof  an  inquest  has  been  made  by  our  order,  before 
we  undertook  the  crusade;  but  when  we  return,  or  if  we  stay  at  home 
>\ith(»ut  ]ierformiug  our  pilgrimage,  we  will  immediately  do  them  full 
justice,  according  to  the  laws  of  the  Welsh  and  of  the  parts  before 
mentioned. 

.■3s.  We  nill  witliout  delay  dismiss  the  son  of  Llewelyn,  and  all  the 
Wcl.sli  liostagcs.  and  release  them  from  the  engagements  they  have  en- 
t creel  into  with  us  for  the  j>reservation  of  the  peace. 

')[).  W'c  wiJl  treat  with  Alexander,  King  of  the  Scots,  concerning 
tlie  restoring  his  .sisters  and  liostages,  and  his  right  and  liberties,  in 
tlie  same  form  and  n.nnncr  as  we  shall  do  to  the  rest  of  our  barons  of 
jjighind;  unlc^-s  ]»y  the  charters  whicli  we  have  from  his  father,  William, 
late  King  of  the  Scots,  it  ought  to  be  otherwise;  but  this  shall  be  left 
to  the  d<  termination  of  iiis  peers  in  our  court. 

()').  All  tlio  aforcsiiid  customs  ami  liberties,  which  we  have  decreed 
to  lie  (di^('r\ed  in  our  kij'gdom.  as  f.'ir  as  it  belongs  to  us,  towards  our 
[.e..|.le  of  our  kingdom,  the  clergy  as  well  as  laity  shall  observe,  as  far  as 
ili«'\   are  "(.ncfi  ned.  toA\aids  tlnir  own  dependents. 

(>1.  And  w  liir«;is.  for  tlu^  honour  of  God  and  the  amendment  of 
on  I  kingdom,  and  for  the  ])etter  quieting  the  discord  that  has  arisen 
li<t\\ecn  us  :nid  our  l>arons,  we  have  granted  all  these  things  aforesaid; 
willing  to  rt-ndei"  them  firm  and  lasting,  we  do  give  and  grant  our  sub- 
jf-rts  the  undoiw  ritten  security,  iinmely,  that  the  barons  may  choose 
live  and-rweiiiy  l.:ir(.uK  of  the  kingdom,  wliom  they  think  worthy;  who 
^••■■ill  i:ik<'  <;mc.  with  all  their  ndght,  to  hold  and  observe,  and  cause  to 
he  ol.^erve.j,  :).■  |  e;i<-e  nnd  lihertie.s  we  have  granted  them,  and  by  this 
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our  present  charter  confirmed;  so  that  if  we,  our  justiciar,  our  bailiffs, 
or  any  of  our  officers,  shall  in  any  circumstance  fail  in  the  performance 
of  them,  towards  any  person,  or  shall  break  through  any  of  these  ar- 
ticles of  peace  and  security,  and  the  offence  be  notified  to  four  barons 
chosen  out  of  the  five-and-twenty  before  mentioned  the  said  four  barons 
shall  repair  to  us,  or  our  justiciar,  if  we  are  out  of  the  realm,  and,  lay- 
ing open  the  grievance,  shall  petition  to  have  it  redressed  without  <Jelay; 
and  if  it  be  not  redressed  by  us,  or  if  we  should  chance  to  be  out  of  the 
realm,  if  it  should  not  be  redressed  by  our  justiciar,  within  forty  days, 
reckoning  from  the  time  it  has  been  notified  to  us,  or  to  our  justiciar 
(if  we  should  be  out  of  the  realm),  the  four  barons  aforesaid  shall  lay 
the  cause  before  the  rest  of  the  five-and-twenty  barons;  and  the  said 
five-and-twenty  barons,  together  with  the  community  of  the  whole  king- 
dom, shall  distrain  and  difitress  us  in  all  possible  ways,  by  seizing  our 
caatles,  lands,  possessions,  and  in  any  other  manner  they  can,  till  the 
grievance  is  redressed  according  to  their  pleasure;  saving  harmless  our 
own  person,  and  the  persons  of  our  queen  and  children;  and  when  it  is 
redressed,  they  shall  obey  us  as  before.  And  any  person  whatsoever  in 
the  kingdom  may  swear  that  he  will  obey  the  orders  of  the  five-and- 
twenty  barons  aforesaid,  in  the  execution  of  the  premises,  and  will 
distress  us,  jointly  with  them,  to  the  utmost  of  his  power;  and  we  give 
public  and  free  liberty  to  anyone  that  shall  please  to  swear  to  this,  and 
never  will  hinder  any  person  from  taking  the  same  oath. 

62.  As  for  all  those  of  our  subjects  who  will  not,  of  their  own 
accord,  swear  to  join  the  five-and-twenty  barons  in  distraining  and  dis- 
tressing us  we  will  issue  orders  to  make  them  take  the  same  oath  as 
aforesaid.  And  if  any  one  of  the  five-and-twenty  barons  dies,  or  goes  out 
of  the  kingdom,  or  is  hindered  any  other  way  from  carrying  the  things 
aforesaid  into  execution,  the  rest  of  the  said  five-and-twenty  barons  may 
choose  another  in  his  room,  at  their  discretion,  who  shall  be  sworn  in 
like  manner  as  the  rest.  In  all  things  that  are  committed  to  the  execu- 
tion of  these  five-and-twenty  barons,  if,  when  they  are  all  assembled 
together,  they  should  happen  to  disagree  about  any  matter,  and  some 
of  them,  when  summoned,  will  not,  or  cannot,  conic,  whatever  is  agreed 
upon,  or  enjoined,  by  the  major  part  of  those  that  are  present,  shall 
be  reputed  bb  firm  and  valid  as  if  all  the  five-and-twenty  had  given 
their  consent;  and  the  aforesaid  five-and-twenty  shall  swear  that  all 
the  premises  they  shall  faithfully  observe,  and  cause  with  all  their  power 
to  be  observed.  And  we  will  not,  by  ourselves,  or  by  any  other,  procure 
anything  whereby  any  of  these  concessions  and  liberties  may  be  re- 
voked or  lessened;  and  if  any  such  thing  be  obtained,  let  it  be  null  and 
void;  neither  shall  we  ever  make  use  of  it,  either  by  ourselves  or  any 
other.  And  all  the  ill-will,  indignations,  and  rancours  that  have  arisen 
between  us  and  our  subjects,  of  the  clerory  and  laity,  from  the  first 
breaking  out  of  the  dissensions  between  us.  wo  do  fully  remit  and  for- 
give;  moreover  all  trespasses  occasioned  by  the  said   dissensions,  from 
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Easter  in  the  fifteenth  year  of  our  reign,  till  the  restoration  of  peace 
and  tranquility,  we  hereby  entirely  remit  to  all,  both  clergy  and  laity, 
and  SB  far  as  in  us  lies  do  fully  forgive.  We  have,  moreover,  caused 
to  be  made  for  them  the  letters  patent  testimonial  of  Stephen,  lord 
archbishop  of  Canterbury,  Henry,  lord  archbishop  of  Dublin,  and  the 
bishops  aforesaid  as  also  of  Master  Pandulf,  for  the  security  and  con- 
cessions aforesaid. 

63.  Wherefore  we  will  and  firmly  enjoin,  that  the  Church  of  Eng- 
land be  free,  and  that  all  the  men  in  our  kingdom  have  and  hold  all 
the  aforesaid  liberties,  rights,  and  concessions,  truly  and  peaceably, 
freely  and  quietly,  fully  and  wholly  to  themselves  and  their  heirs,  of 
us  and  our  lieirg,  in  all  things  and  places,  forever,  as  is  aforesaid.  It  is 
also  sworn,  as  well  on  our  part  as  on  the  part  of  the  barons,  that  all 
the  things  aforesaid  shall  be  observed  in  good  faith  and  without  evil 
intent.  Given  under  our  hand,  in  the  presence  of  the  witnesses  above 
named,  and  niany  others,  in  the  meadow  called  Runingniede,  between 
Windsor  and  Staines,  the  I5th  day  of  June,  in  the  17th  year  of  our 
reign." 
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PETITION  OF  RIGHT.     (1628  A.  D.) 

THE  PETITION  EXHIBITED  TO  HIS  MAJESTY  BY  THE  LORDS 
SPIRITUAL  AND  TEMPORAL  AND  COMMONS,  IN  THIS 
PRESENT  PARLIAMENT  ASSEMBLED,  CONCERNING  DI- 
VERS RIGHTS  AND  LIBERTIES  OF  THE  SUBJECTS,  WITH 
THE  KING'S  MAJESTY'S  ROYAL  ANSWER  THEREUNTO 
IN  FULL  PARLIAMENT. 

To  the  King's  Most  Excellent  Majesty. 

Humbly  shew  unto  our  SovereigD  Lord  the  King,  the  Lords  spir- 
itual and  temporal,  and  Commons  in  Parliament  assembled,  that  whereas 
it  is  declared  and  enacted  by  a  statute  made  in  the  time  of  the  reign  of 
King  Edward  I.,  commonly  called  *Statutum  de  tallagio  non  conce- 
dendo,'  that  no  tallage  or  aid  shall  be  laid  or  levied  by  the  King  or 
his  heirs  in  this  realm,  without  the  good  will  and  assent  of  the  archbish- 
ops, bishops,  earls,  barons,  knights,  burgesses,  and  other  the  freemen 
of  the  Commonalty  of  this  realm;  and  by  authority  of  Parliament 
holden  in  the  five-and-twentieth  year  of  the  reign  of  King  Edward  III., 
it  is  declared  and  enacted,  that  from  henceforth  no  person  shall  be 
compelled  to  make  any  loans  to  the  King  against  his  will,  because  such 
loans  were  against  reason  and  the  franchise  of  the  laud;  and  by  other 
laws  of  this  realm  it  is  provided,  that  none  should  be  charged  by  any 
charge  or  imposition  called  a  benevolence,  nor  by  such  like  charge;  by 
which  statutes  before  mentioned  and  other  the  good  laws  and  statutes 
of  this  realm,  your  subjects  have  inherited  this  freedom,  that  they 
should  not  be  compelled  to  contribute  to  any  tax,  tallage,  aid,  or  other 
like  charge  not  set  by  common  consent  in  Parliament. 

II.  Yet  nevertheless,  of  late,  divers  commissions  directed  to  sundry 
commissioners  in  several  counties,  with  instructions,  have  issued;  by 
means  whereof  your  people  have  been  in  divers  places  assembled,  and 
required  to  lend  certain  sums  of  money  unto  your  Majesty,  and  many  of 
them,  upon  their  refusal  so  to  do,  have  had  an  oath  administered  unto 
them  not  warrantable  by  the  laws  or  statutes  of  this  realm,  and  have 
been  constrained  to  become  bound  to  make  appearance  and  give  utter- 
ance before  your  Privy  Council  and  in  other  places,  and  others  of  them 
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have  been  therefore  imprisoned,  confined,  and  sundry  other  ways  mo- 
lested and  disquieted;  and  divers  other  charges  have  been  laid  and 
levied  upon  your  people  in  several  counties  by  lord  lieutenants,  deputy 
lieutenants,  commissioners  for  musters,  justices  of  peace  and  others, 
by  command  or  direction  of  your  Majesty,  or  your  Privy  GouncU,  against 
the  laws  and  free  customs  of  the  realm. 

TIT.  And  whereas  also  by  the  statute  called  *The  Great  Charter  of 
the  Liberties  of  England/  it  is  declared  and  enacted,  That  no  freeman 
may  be  taken  or  imprisoned,  or  be  disseised  of  his  freehold  or  lib- 
erties, or  his  free  customs,  or  be  outlawed  or  exiled,  or  in  any  manner 
destroyed,  but  by  the  lawful  judgment  of  his  peers,  or  by  the  law  of  the 
land. 

IV.  And  in  the  eight-and -twentieth  year  of  the  reign  of  King 
Edward  III.,  it  was  declared  and  enacted  by  authority  of  Parliament, 
that  no  man,  of  what  estate  or  condition  that  he  be,  should  be  put  out 
of  his  land  or  tenements,  nor  taken,  nor  imprisoned,  nor  disherited, 
nor  put  to  death  without  being  brought  to  answer  by  due  process  of  law. 

V.  Nevertheless,  against  the  tenor  of  the  said  statutes,  and  other 
the  good  laws  and  statutes  of  your  realm  to  that  end  provided,  divers 
of  your  subjects  have  of  late  been  imprisoned  without  any  cause  shewed; 
and  when  for  their  deliverance  they  were  brought *bef ore  justices  by  your 
Majesty's  writs  of  habeas  corpus,  there  to  undergo  and  receive  as  the 
court  should  order,  and  their  keepers  commanded  to  certify  the  causes 
of  their  detainer,  no  cause  was  certified,  but  that  they  were  detained 
by  your  Majesty's  special  command,  signified  by  the  lords  of  your 
Privy  Council,  and  yet  were  returned  back  to  several  prisons,  without 
being  charged  with  anything  to  which  they  might  answer  according  to 
the  law. 

VI.  And  whereas  of  late  great  companies  of  soldiers  and  mar- 
iners have  been  dispersptl  into  divers  counties  of  the  realm,  and  the 
inliabitants,  afjainst  their  wills  have  been  compelled  to  receive  them 
into  their  houses,  and  there  to  suffer  them  to  sojourn,  against  the  laws 
and  customs  of  this  lealm,  and  to  the  great  grievance  and  vexation  of 
the  people. 

VI I.  An(f  whereas  also  by  authority  of  Parliament,  in  the  five- 
and -twentieth  year  of  the  reign  of  King  Edward  III.,  it  is  declared 
and  enacted  that  no  man  should  be  forejudged  of  life  or  limb  against  the 
form  of  the  Great  Cliarter  and  the  law  of  the  land;  and  by  the  said 
Hreat  Cliarter  and  other  the  laws  and  statutes  of  this  your  realm,  no 
man  ono;ht  to  be  adjnd«:<d  to  death  but  by  the  laws  established  in  this 
ynur  renlm,  either  by  the  customs  of  the  same  realm,  or  by  Acts  of 
rarlianient;  and  wlicreas  no  ofTender  of  what  kind  soever  is  exempted 
from  the  proceedings  to  be  used,  and  the  punishments  to  be  inflicted 
by  the  hnvs  and  statutes  of  this  your  realm;  nevertheless,  of  late  times, 
divers  commissions  under  your   Majesty's  great  seal  have  issued  forth, 
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by  which  certain  persons  have  been  assigned  and  appointed  commis- 
sioners with  power  and  authority  to  proceed  within  the  land,  according 
to  the  justice  of  martial  law,  against  such  soldiers  or  mariners,  or 
other  dissolute  persons  joining  with  them,  as  should  commit  any  murder, 
robbery,  felony,  mutiny,  or  other  outrage  or  misdemeanor  whatsoever, 
and  by  such  summary  course  or  other  ad  is  agreeable  to  martial  law, 
and  as  is  used  in  armies  in  time  of  war,  to  proceed  to  the  trial  and 
condemnation  of  such  offenders,  and  them  to  cause  to  be  executed  and 
put  to  death  according  to  the  law  martial. 

VIII.  By  pretext  whereof  some  of  your  Majesty's  subjects  have 
been  by  some  of  the  said  commissioners  put  to  death,  when  and  where, 
if  by  the  laws  and  statutes  of  the  land  they  had  deserved  death,  by 
the  same  laws  and  statutes  also  they  might,  and  by  no  other,  ought  to 
liave  been  judged  and  executed. 

IX.  And  also  sundry  grievous  offenders,  by  colour  thereof  claim- 
ing an  exemption,  have  escaped  the  punishments  due  to  them  by  the 
laws  and  statutes  of  this  your  realm,  by  reason  that  divers  of  your 
officers  and  ministers  of  justice  have  unjustly  refused  or  forborne  to 
proceed  against  such  offenders  according  to  the  same  laws  and  statutes, 
upon  pretence  that  the  said  offenders  were  punishable  only  by  martial 
law,  and  by  authority  of  such  commissions  as  aforesaid,  which  com- 
missions, and  all  other  of  like  nature,  are  wholly  and  directly  contrary 
to  the  said  laws  and  statutes  of  this  your  realm. 

X.  They  do  therefore  humbly  pray  your  most  excellent  Majesty 
that  no  man  hereafter  be  compelled  to  make  or  yield  any  gift,  loan, 
benevolence,  tax,  «r  such  like  charge,  without  common  consent,  by  Act 
of  Parliament;  and  that  none  be  called  to  make  answer,  or  to  take 
such  oath,  or  to  give  attendance,  or  be  confined,  or  otherwise  molested, 
or  disquieted  concerning  the  same,  or  for  refusal  thereof;  and  that  no 
freeman,  in  any  such  manner  as  is  before  mentioned,  be  imprisoned  or 
detained;  and  that  your  Majesty  would  be  pleased  to  remove  the  said 
soldiers  and  mariners,  and  that  your  people  may  not  be  so  burthened  in 
time  to  come;  and  that  the  aforesaid  commissions,  for  proceeding  by 
martial  law,  may  be  revoked  and  annulled;  and  that  hereafter  no  com- 
missions of  like  nature  may  issue  forth  to  any  person  or  persons  what- 
soever to  be  executed  as  aforesaid,  lest  by  colour  of  them  any  of  your 
Majesty's  subjects  be  destroyed  or  put  to  death  contrary  to  the  laws 
and  franchise  of  the  land. 

XI.  All  of  which  they  most  humbly  pray  of  your  most  excellent 
Majesty,  as  their  rights  and  liberties,  according  to  the  laws  and  statutes 
of  this  realm;  and  that  your  Majesty  would  also  vouchsafe  to  declare 
that  the  awards,  doings,  an«l  proC(M'(liiigs,  to  the  prejudice  of  your 
people  in  any  of  the  premises,  shall  not  be  drawn  hereafter  into  conse- 
quence or  example;  and  that  your  Majesty  would  be  also  graciously 
{►leased,  for  the  further  comfort  and   safety  of  your  ])eo])le,  to  declare 
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your  royal  will  and  pleasure,  that  in  the  things  aforesaid  all  your 
officers  and  ministers  shall  serve  you  according  to  the  laws  and  statutes 
of  thi?  realm,  as  they  tender  the  honour  of  your  Majesty,  and  the  pros- 
perity of  this  kingdom. 

Qud  quidcm  petitione  lectd  el  plenius  iniellectd  per  dictum  dominum 
regem  ialiicr  est  responsum  in  pleno  parliamentOf  viz.,  Soil  droit  fait 
commc  est  desire. 
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BILL  OF  RIGHTS.— (1689  A.  D.) 

AN  ACT  FOR  DECLARING  THE  RIGHTS  AND  LIBERTIES  OF 
THE  SUBJECT,  AND  SETTLING  THE  SUCCESSION  OF  THE 
CROWN. 

Whereas  the  Lords  Spiritual  and  Temporal,  and  Commons,  as- 
sembled at  Westminster,  lawfully,  fully,  and  freely  representing  all  the 
estates  of  the  people  of  this  realm,  did,  upon  the  thirteenth  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  six  hundred  eighty-eight, 
present  unto  their  Majesties,  then  called  and  known  by  the  names  and 
style  of  William  and  Mary,  Prince  and  Princess  of  Orange,  being  pres- 
ent in  their  proper  persons,  a  certain  declaration  in  writing,  made  by 
the  said  Lords  and  Commons,  in  the  words  following:   viz, — 

Whereas  the  late  King,  James  II,  by  the  assistance  of  divers  evil 
counsellors,  judges,  and  ministers  employed  by  him  did  endeavor  to 
subvert  and  extirpate  the  Protestant  religion,  and  the  laws  and  lib- 
erties of  this  kingdom:  — 

1.  By  assuming  and  exercising  a  power  of  dispensing  with  and 
suspending  of  laws,  and  the  execution  of  laws,  without  consent  of  Par- 
liament. 

2.  By  committing  and  prosecuting  divers  worthy  prelates,  for 
humbly  petitioning  to  be  excused  from  concurring  to  the  said  assumed 
power. 

3.  I^y  issuing  and  causing  to  bo  executed  a  commission  under  the 
Great  Seal,  for  erecting  a  court,  called  the  Court  of  Commissioners  for 
Ecclesiastical  Causes. 

4.  By  levying  money  for  and  to  the  use  of  the  Crown,  by  pre- 
tence of  prerogative,  for  otlier  time,  and  in  other  manner  than  the  same 
was  granted  by  Parliament. 

5.  By  raising  and  keeping  a  .standing  arrny  witliin  this  kingdom 
in  time  of  peace,  without  consent  of  Parliament,  and  (|uartering  soldiers 
contrary  to  law. 

6.  By  causing  several  j^ood  subjects,  being  Protc^stants.  to  be  dis- 
armed at  tlie  same  time  wlion  Pa{)ists  wore  both  armed  and  omplovo«I, 
contrary  to  law. 

7.  By  violating  the  freedom  of  oloction  of  niomlx'rs  to  serve  in 
Parliament. 
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8.  By  prosecutions  in  the  Court  of  King's  Bench,  for  matters  and 
causes  cognizable  only  in  Parliament;  and  by  divers  other  arbitrary 
and  illegal  courses. 

9.  And  whereas  of  late  years,  partial,  corrupt,  and  unqualified  per- 
sons have  been  returned  and  served  on  juries  in  trials,  and  particularly 
divers  jurors  in  trials  for  high  treason,  which  were  not  freeholders. 

10.  And  excessive  bail  hath  been  required  of  persons  committed 
in  criminal  cases,  to  elude  the  benefit  of  the  laws  made  for  the  liberty 
of  the  subjects. 

11.  And  excessive  fines  have  been  imposed;  and  illegal  and  cruel 
punishments  inflicted. 

12.  And  several  grants  and  promises  made  of  fines  and  forfeit 
ures,  before  any  conviction  or  judgment  against  the  persons  upon  whom 
the  same  were  to  be  levied. 

All  which  arc  utterly  and  directly  contrary  to  the  known  laws  and 
statutes,  and  the  freedom  of  this  realm. 

And  whereas  the  said  late  King  James  II,  having  abdicated  the 
government,  and  the  throne  being  thereby  vacant,  his  Highness  the 
Prince  of  Orange  (whom  it  hath  pleased  Almighty  God  to  make  the 
glorious  instrument  of  delivering  this  kingdom  from  popery  and  arbi- 
trary power)  did  (by  the  advice  of  the  Lords  Spiritual  rfnd  Temporal 
and  divers  principal  persons  of  the  Commons)  cause  letters  to  be 
written  to  the  Lords  Spiritual  and  Temporal,  being  Protestants,  and 
other  letters  to  the  several  counties,  cities,  universities,  boroughs  and 
cinque-ports,  for  the  choosing  of  such  persons  to  represent  them,  as 
were  of  right  to  be  sent  to  Parliament,  to  meet  and  sit  at  Westminster 
upon  the  two-and-tAventieth  day  of  January,  in  this  year  one  thousand 
six  hundred  eighty  and  eight,  in  order  to  such  an  establishment,  aa  that 
their  religion,  laws  and  liberties  might  not  again  be  in  danger  of  being 
subverted;  upon  which  letters,  eleetions  have  been  accordingly  made. 

And  thereupon  the  said  Lords  Spiritual  and  Temporal,  and  Com- 
mons, pursuant  to  their  respective  letters  and  elections,  being  now  as- 
.semlilcd  in  a  full  and  free  representation  of  this  nation,  taking  into 
their  most  serious  consideration  the  best  means  for  attaining  the  ends 
aforesaid,  do  in  the  first  place  (as  their  ancestors  in  like  case  have 
usujiUy  done)  for  the  vindicating  and  asserting  their  ancient  rights  and 
liberties,   declare:  — 

1.  That  the  ]»retended  power  of  suspending  of  laws,  or  the  execu- 
tion of  laws,  by  re^nl  .-luthorily,  without  consent  of  Parliament  is  illegal. 

2.  That  the  jH'otended  power  of  dispensing  with  laws,  or  the 
execution  of  hiws  by  ro^:\]  uuthovity,  as  it  hath  been  assumed,  and  exer- 
cised of  late,  is  illeg^nl. 

'.).  That   the   commission    for   erecting  the   late   Court  of   Commis- 

siouors  for   Hccle.sin.stical   C.-iuscs,  and  all  other  commissions  and  courts 

of  ]ik(^  nature,  are  ille^^al   and  pernicious. 

4.  Thnt  levying  money  for  or  to  the  use  of  the  Crown,  by  pretence 
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and  prerogativs   without  grant   of  Parliament,   for   longer  time  or  in 
other  manner  than  the  same  is  or  shall  be  granted,  is  illegal. 

5.  That  it  is  the  right  of  the  subjects  to  petition  the  King,  and  all 
coniniitmeuts  and  prosecutions  for  such  petitioning  are  illegal. 

6.  That  the  raising  or  keeping  a  standing  army  within  the  King- 
dom in  time  of  peace,  unless,  it  be  with  the  consent  of  Parliament  is 
against  law. 

7.  That  the  subjects  which  are  Protestants,  may  have  arms  for 
their  defense  suitable  to  their  conditions,  and  as  allowed  by  law. 

8.  That  elections  of  members  of  Parliament  ought  to  be  free. 

9.  That  the  freedom  of  speech,  and  debates  or  proceedings  in 
Parliament,  ought  not  to  be  impeached  or  questioned  in  any  court  or 
place  out  of  Parliament. 

10.  That  excessive  bail  ought  not  to  be  required,  nor  excessive 
fines  imposed;   nor  cruel  and  unusual  punishments  inflicted. 

11.  That  jurors  ought  to  be  duly  impanelled  and  returned,  and 
jurors  which  pass  upon  men  in  trials  for  high  treason  ought  to  be  free- 
holders. 

12.  That  all  grants  and  promises  of  fines  and  forfeitures  of  par- 
ticular persons  before  conviction,  are  illegal  and  void. 

13.  And  for  that^  redress  of  all  grievances,  and  for  the  amending, 
strengthening,  and  preserving  of  the  laws,  Parliaments  ought  to  be 
held  frequently. 

And  they  do  claim,  demand,  and  insist  upon  all  and  singular  the 
premises,  as  their  undoubted  rights  and  liberties,  and  that  no  declara- 
tions, judgments,  doings  or  proceedings,  to  the  prejudice  of  the  people 
in  any  of  the  said  premises,  ought  in  any  wise  to  be  drawn  hereafter 
into  consequence  or  example. 

To  which  demand  of  their  rights  they  are  particularly  encouraged 
by  the  declaration  of  his  Highness  the  Prince  of  Orange,  as  being  the 
only  means  for  obtaining  a  full  redress  and  remedy  therein. 

Having  therefore  an  entire  confidence  that  his  said  Highness  the 
Prince  of  Orange  will  perfect  the  deliverance  so  far  advanced  by  him, 
and  will  still  preserve  them  from  the  violation  of  their  rights,  which 
they  have  here  asserted,  and  from  all  other  attempts  upon  their  religion, 
rights,  and  liberties: 

II.  The  said  Lords  Spiritual  and  Temporal,  and  Commons,  as- 
sembled at  Westminster,  do  resolve  that  William  and  Mary,  Prince  and 
Princess  of  Orange,  be,  and  be  declared,  King  and  Queen  of  England, 
l>ance  and  Ireland,  and  the  dominions  thereunto  belonging,  to  hold 
the  Crown  and  royal  dignity  of  the  said  kingdoms  and  dominions  to 
them  the  said  Prince  and  Princess  during  their  lives,  and  the  life  of  the 
survivor  of  them;  and  tliat  the  sole  and  full  exercise  of  the  regal 
power  be  only  in,  and  executed  by,  the  said  Prince  of  Orange,  in  the 
names  of  the  said  Prince  and  Princess,  during  their  joint  lives;  and 
after  their  deceases,  the  said  Crown  and  royal  dignity  of  the  said  king- 
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(loins  aud  dominions  to  be  to  the  heirs  of  the  body  of  the  said  Princess; 
:ind  for  default  of  such  issue  to  the  Princess  Anne  of  Denmark,  and 
the  heirs  of  her  body;  and  for  the  default  of  such  issue  to  the  heirs  of 
the  body  of  the  said  Prince  of  Orange.  And  the  Lords  Spiritual  and 
Temporal,  and  CommonB,  do  pray  the  said  Prince  and  Princess  to  accept 
the  same  accordingly. 

III.  And  that  the  oaths  hereafter  mentioned  be  taken  by  all  per- 
sons of  whom  the  oaths  of  allegiance  and  supremacy  might  be  required 
by  law,  instead  of  them;  and  that  the  said  oaths  of  allegiance  and 
supremacy  be  abrogated. 

I,  A.  B.,  do  sincerely  promise  and  swear,  That  I  will  be  faithful 
and  bear  true  allegiance  to  their  Majesties  King  William  and  Queen 
Mary:  So  help  me  God. 

1,  A.  B.,  do  swear,  That  1  do  from  my  heart  abhor,  detest,  and 
adjure  as  impious  and  heretical,  that  damnable  doctrine  and  position 
that  Princes  excommunicated  or  deprived  by  the  Pope,  or  any  au- 
thority of  the  See  of  Rome,  umy  be  deposed  or  murdered  by  their  sub- 
jects, or  any  other  what.soever.  And  [  do  declare,  that  no  foreign 
prince,  person,  prolate,  state,  or  potentate  hath,  or  ought  to  have,  any 
jurisdiction,  power,  superiority,  pre-eminence,  or  authority  ecclesiastical 
or  spiritual,  within  this  realm:  So  help  me  God. 

IV.  Upon  which  their  said  Majesties  did  accept  the  crown  and 
royal  dignity  of  the  kinj^doms  of  England,  France,  and  Ireland,  and 
the  dominions  thereunto  belonging,  according  to  the  resolution  and  de- 
sire of  the  said  Lords  atnl  (^ommons  contained  in  the  said  declaration. 

V.  And  thereupon  their  Majesties  were  pleased,  that  the  said 
Lords  Spiritual  and  Tempo rnl,  and  Commons,  being  the  two  Houses  of 
Parliament,  should  continue  to*  sit,  and  with  their  Majesties'  royal  con- 
currence make  eifectunl  provi.sion  for  the  settlement  of  the  religion, 
laws  and  liberties  of  this  kingdom,  so  that  the  same  for  the  future 
might  not  be  in  danger  again  of  being  subverted;  to  which  the  said 
Lords  Spiritual  and  Tem])ornl,  and  Commons,  did  agree  and  proceed  to 
act  accordingly. 

Vf.  Now  in  pursiiaiice  oi'  tiie  premises,  the  said  Lords  Spiritual 
and  Temporal,  and  Commons,  in  Parliament  assembled,  for  the  ratify- 
ing, confirming,  and  estnbli.shing  tlic  said  declaration,  and  the  articles, 
clauses,  matters,  and  tilings  tlierein  contained,  by  the  force  of  a  law 
made  in  due  form  l)v  authority  of  Parliament,  do  pray  that  it  may  be 
declared  and  enacted,  Tliat  all  and  singular  the  rights  and  liberties 
asserted  and  claiuiod  in  the  sai<l  declaration,  are  the  true,  ancient,  and 
induhitalde  rights  and  liberties  of  the  people  of  this  kingdom,  and  so 
shall  be  (\'^teomc(l,  allowed,  a<ljn<lge(l,  deenuMl,  and  taken  to  be,  and 
that  all  and  every  the  ]>articiilars  aforesaid  shall  be  firmly  and  strictly 
holden  and  observed,  as  they  are  expressed  in  the  said  declaration; 
and  all  ollicers,  and  ministers  whatsoever  shall  serve  their  Majesties 
and  their  successors  according  to  the  same  in  all  times  to  come. 
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VII.  And  the  said  Lords  Spiritual  and  Temporal,  and  Commons, 
seriously  considering  how  it  hath  pleased  Almighty  God,  in  his  mar- 
vellous providence,  and  merciful  goodness  to  this  nation,  to  provide 
and  preserve  their  said  Majesties'  royal  persons  most  happily  to  reign 
over  us  upon  the  throne  of  their  ancestors,  for  which  they  render  unto 
Him  from  the  bottom  of  their  hearts  their  humblest  thanks,  and 
praises,  do  truly,  firmly,  assuredly,  and  in  the  sincerity  of  their  hearts, 
think,  and  do  hereby  recognize,  acknowledge  and  declare,  that  King 
James  II,  having  abdicated  the  government,  and  their  Majesties  hav- 
ing accepted  the  Crown  and  royal  dignity  as  aforesaid,  their  said 
Majesties  did  become,  were,  are,  and  of  sovereign  right  ought  to  be,  by 
the  laws  of  this  realm,  our  sovereign  liege  lord  and  lady,  King  and 
Queen  of  England,  France,  and  Ireland,  and  the  dominions  thereunto 
belonging  in  and  to  whose  princely  persons  the  royal  State,  Crown, 
and  dignity  of  the  said  realiiLs,  with  all  honours,  styles,  titles,  regalities, 
prerogatives,  poweis,  jurisdictions  and  authorities  to  the  same  belonging 
and  appertaining,  are  most  fully,  rightfully,  and  entirely  invested  and  • 
incorporated,  united  and   annexed. 

VIII.  And  for  preventing  all  questions  and  divisions  in  this  realm, 
by  reason  of  any  pretended  titles  to  the  (,'rown,  and  for  preserving  a 
certainty  in  the  succession  thereof,  in  and  upon  which  the  unity,  peace, 
and  tranquility,  and  safety  of  this  nation  doth,  under  God,  wholly  con- 
sist and  depend,  the  said  Lords  Spiritual  and  Temporal,  and  Commons, 
do  beseech  their  Majesties  that  it  may  be  enacted,  established  and  de- 
clared, that  the  Crown  and  legal  government  of  the  said  kingdoms  and 
dominions,  with  all  and  singular  the  premises  thereunto  belonging  and 
appertaining,  shall  be  and  continued  to  their  said  Majesties,  and  the 
survivor  of  them,  during  their  lives,  and  the  life  (>f  the  survivor 
of  them.  And  that  the  entire,  perfect,  and  full  exercise  of  the  regal 
power  and  government  be  only  in,  and  executed  by,  his  Majesty,  in 
the  names  of  both  their  Maj&sties  during  their  joint  lives;  and  after 
their  deceases  the  said  Crown  and  premises  shall  be  and  remain  to  the 
heirs  of  the  body  of  her  Majesty;  and  for  default  of  such  issue,  to  her 
Royal  Highness  the  Princess  Anne  of  Denmark,  and  tlie  heirs  of  her 
body;  and  for  default  of  such  issue,  to  the  heirs  of  the  body  of  his 
said  Majesty:  And  thereunto  the  said  Lords  Spiritual  and  Temporal, 
and  Commons  do,  in  the  name  of  all  the  pcoi)le  aforesaid,  most  humbly 
and  faithfully  submit  themselves,  their  heirs  and  posterities  for  ever; 
and  do  faithfully  promise,  That  they  will  stand  to,  maintain,  and  de- 
fend their  said  Majesties,  and  also  the  limitation  and  succession  of  the 
Crown  herein  specified  and  contained,  to  the  utmost  of  their  powers, 
with  their  lives,  and  estates,  against  all  persons  whatsoever  tliat  shall 
attempt  anything  to  the  contrary. 

IX.  And  Whereas  it  hath  been  found  by  experience,  that  it  is 
inconsistent  with  the  safety  and  welfare  of  this  Protestant  kingdom, 
to  be  governed  by  a  Po]>ish  Prince,  or  by  any  King  or  Queen  niarryini,' 
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a  Papist,  tho  said  Lords  Spiritual  and  Temporal,  and  Commons,  do  fur- 
ther pray  that  it  may  be  enacte«l,  Tliat  all  and  every  person  and  persons 
that  is,  are,  or  shall  be  reconciled  to,  or  shall  hold  communion  with,  the 
See  or  Cliurch  of  Kome,  or  shall  profess  the  Popish  religion,  or  shall 
marry  a  I^apist,  shall  be  excluded,  and  be  forever  incapable  to  inherit, 
possess,  or  enjoy  the  Crown  and  government  of  this  realm,  and  Ire- 
land, and  the  dominions  thereunto  belonging,  or  any  part  of  the  same, 
or  to  have,  use,  or  exercise  any  regal  power,  authority,  or  jurisdiction 
within  the  same;  and  in  all  and  every  such  case  or  cases  the  people 
of  these  realms  shall  be  and  are  hereby  absolved  of  their  allegiance; 
and  the  said  Crown  and  government  shall  from  time  to  time  descend 
to,  and  be  enjoyed  by,  such  person  or  persons,  being  Protestants,  as 
sliould  have  inherited  and  enjoyed  the  same,  in  case  the  said  person 
or  persons  so  reconciled,  holding  communion,  or  professing,  or  marry- 
ing as  aforesaid,  were  naturally  dead. 

X.  And  that  every  King  and  Queen  of  this  realm,  who  at  any  time 
.hereafter   shall    come   to   and   succeed   in    the    Imperial   Crown   of   this 

kingdom,  shall,  on  the  first  day  of  the  meeting  of  the  First  Parliament, 
next  after  his  or  her  coming  to  the  Crown,  sitting  in  his  or  her  throne 
in  the  House  of  Peers,  in  the  presence  of  the  Lords  and  Commons  therein 
assembled,  or  at  his  or  her  coronation,  before  such  person  or  persons 
who  shall  adininistor  the  coronation  oath  to  him  or  her,  at  the  time  of 
his  or  hor  taking  tlio  said  oath  (which  shall  first  happen),  make,  sub- 
scribe and  audibly  repeat  the  declaration  mentioned  in  the  statute  made 
in  the  thirteenth  year  of  the  reign  of  King  Charles  II  entitled  "An 
Act  for  the  more  effectual  preserving  the  King's  person  and  govern- 
ment, by  disablincj  Papists  from  sitting  in  either  House  of  Parliament/* 
But  if  it  sliall  ha])pen,  that  such  King  or  Queen,  upon  his  or  her 
succession  to  the  Crown  of  this  realm,  shall  be  under  the  age  of  twelve 
years,  then  every  such  Kiiijj  or  (^ueen  shall  make,  subscribe  and  audibly 
repeat  tlie  said  declaration  at  his  or  her  coronation,  on  the  first  day  of 
meetiii<;  of  the  first  ParJiann-ut  as  aforesaid,  which  shall  first  happen 
after  such  KiiiLT  or  Queen  sliall  have  reached  the  said  age  of  twelve 
years. 

XI.  All  which  their  ^Fajesties  are  contented  and  pleased  shall  be 
declared,  enacted,  and  established  by  authority  of  this  present  Parlia- 
HH^nt,  and  shall  stand,  remain.  an«l  be  the  law  of  this  realm  for  ever; 
and  the  same  are  by  their  said  ^lajesties,  by  and  with  the  advice  and 
consent  of  the  Lords  S[>i ritual  and  Temporal,  and  Commons,  in  Parlia- 
ment assembled,  and  by  tlie  authority  of  the  same,  declared,  enactetl  or 
estal)lislied  accordingly. 

XII.  And  be  it  further  declared  and  enacted  by  the  authority 
aforesaid.  That  from  and  after  tliis  present  session  of  Parliament,  no 
dispensation  by  non  olfsfantc  of  or  to  any  statute,  or  any  part  thereof, 
sliall  be  allowed,  })ut  tliat  the  Fixmo  shall  be  held  void  and  of  no  effect. 
exce[)t  a  di^^pensation  be  alh.wi^l  of  in  such  statute,  and  except  in  such 
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cases  as  shall  be  especially  provided  for  by  one  or  more  bill  or  bills  to 
be  passed  during  this  present  session  of  Parliament. 

XIIT.  Provided  that  no  charter,  or  grant,  or  pardon  granted  before 
the  three-and-twcntietli  day  of  October,  in  the  year  of  our  Lord  one 
thousand  six  hundred  eighty-nine,  shall  be  any  ways  impeached  or 
invalidated  by  this  Act,  but  that  the  same  shall  be  and  remain  of  the 
same  force  and  effect  in  law,  and  no  other  than  as  if  this  Act  had 
never  been  made. 


Al»l»KNUlX   D. 

uKCI.AKATiON   OF   INDEPKNDENX'E. 

In  Cougress,  July  4,  1776. 

The  unanimous  doelaration  of  the  thirteen  United  States  of  Amer- 
ica:  When  in  tlie  coui-se  of  human  events,  it  becomes  necessary  for  one 
jiodple  to  dis«oI\e  the  political  bands  which  have  connected  them  with 
another,  an<l  to  assunie  among  the  powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  Laws  of  Nature  and  of  Nature's  God 
(Mititles  them,  a  decent  resj>oct  to  the  opinions  of  mankind  requires  that 
they  sliould  declare  the  causes  \\hich  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created 
e<]ual,  that  they  are  endowed  by  their  Creator  with  certain  unalienable 
Ki^lits,  that  aiiioui;  these  are  Life,  Liberty  and  the  pursuit  of  Happi- 
ness. That  to  secure  these  rights,  Governments  are  instituted  among 
Men,  deriving  their  just  i)o\\ers  from  the  consent  of  the  governed, 
TliMt  whene\er  any  I'orm  of  Government  becomes  destructive  of  these 
ends,  it  is  the  Ki^ht  of  the  Peo})le  to  alter  or  to  abolish  it,  and  to 
institute  neu  (lovermnent,  laying  its  foundation  on  such  principles  and 
organizing  it.s  ]M)ners  in  such  form,  as  to  them  shall  seem  most  likely 
to  etVect  their  Salety  and  Hapjuness.  Prudence,  indeed,  will  dictate 
th.'it  Governments  long  established  should  not  be  changed  for  light 
an.i  traii.sieiit  cau^t.s;  uiid  accordingly  all  experience  hath  shewn,  that 
mankind  are  more  disjiosed  to  sutler,  while  evils  are  sufferable,  than  to 
ii;,dit  theiii^clvcs  by  aholisliing  the  forms  to  which  they  are  accustomed. 
P.ut  when  a  long  train  of  abuses  and  usurpations,  pursuing  invariably 
till-  s.iiiie  ()l)j»'(t  e\iii(es  a  design  to  reduce  them  under  absolute  Despot- 
ism, it  is  tJH'ir  ri^lit,  it  is  their  duty,  to  throw  off  such  Government,  and 
t«i  j»r<)vi(h'  new  (iu.'irds  for  their  future  .security.  Such  has  been  the 
l»;itient  sulVerance  of  those  Colonies;  and  such  is  now  the  necessity 
wliidi  constrains  tliem  to  alter  their  former  Systems  of  Government. 
Thr  histiiry  of  tlic  present  King  of  Great  Britain  is  a  history  of  re- 
peated injujies  and  u^uij>Mt ion»^,  all  having  in  direct  object  the  estab- 
lis!im(Mit  o\'  an  absolute  Tyranny  over  these  States.  To  prove  this, 
h't    i'acts   be   submitted   to  a   candiil   world. 

He  lias  refused  liis  Assent  to  Laws,  the  most  wholesome  and  neces- 
sary   for  tlie   })ul)]ic   (food. 

lie   lias    f(»i]>id<len    his   (Jovernors   to   ])ass  Laws  of  immediate  and 
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pressing  importance,  unless  suspended  in  their  operation  till  his  Absent 
should  be  obtained;  and  when  so  suspended,  he  has  utterly  neglected 
to  attend  to  them. 

He  has  refused  to  pass  other  laws  for  the  accommodation  of  large 
districts  of  people,  unless  tho?e  people  would  relinquish  the  right  of 
Kepresentation  in  the  Legislature,  a  right  inestimable  to  them  and 
formidable  to  tyrants  only. 

He  haa  called  together  legislative  bodies  at  places  unusual,  un- 
comfortable, and  distant  from  the  depository  of  their  public  Records, 
for  the  sole  purpo&e  of  fatiguing  them  into  compliance  with  his  meas- 
ures. 

He  has  dissolved  Kepresentative  Houses  repeatedly,  for  opposing 
with  manly  firmness  his  invaf^ious  on  the  rights  of  the  people. 

He  has  refused  for  a  long  time,  after  such  dissolutions,  to  cause 
others  to  be  elected;  whereby  the  Legislative  powers,  incapable  of 
Annihilation,  have  returned  to  the  People  at  large  for  their  exercise; 
the  State  remaining  in  the  meantime  exposed  to  all  the  dangers  of 
invasion   from  without,  and  convulsions  within. 

He  has  endeavored  to  prevent  the  i)0])ulation  of  these  States;  for 
that  purpose  obstructing  the  Laws  of  Naturalization  of  Foreigners; 
refusing  to  pass  others  to  encourage  their  migrations  hither,  and  rais- 
ing the  conditions  of  new   Appropriations  of  Lands. 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  his 
Assent  to  Laws  for  establishing  Judiciary  Powers. 

He  has  made  Judges  dei)ondint  on  liia  \VilI  alone,  for  the  tenure 
of  their  offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  New  Offices,  and  sent  hither  swarms 
of  Officers  to  harass  our  people,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  Standing  Armies  with- 
out the  Consent  of  our  legislature. 

He  has  affected  to  render  tlio  Military,  independent  of  and  superior 
to  the  Civil  power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign 
to  our  constitution,  and  unacknowledc^ed  by  our  laws;  giving  his  assent 
to  their  Acts  of  pretended  Legislation: 

For  quartering  large  bodies  of  armed  trooi)S  among  us: 

For  protecting  them,  by  a  mo(*k  Trial,  from  punishment  for  any 
Murders  which  they  should  commit  on  the  inhabitants  on  these  States: 

For  cutting  off  our  Trade  with  all  parts  of  the  world: 

For  imposing  Taxes  on  us  witliout   our  Consent: 

For  depriving  us  in  many  ca^es,  of  the  benefits  of  Trial  by  jury: 

For  transporting  us  beyond  Seas  to  be  tried  for  pretended  offences: 

For  abolishing  the  free  System  of  English  Laws  in  a  neighbor- 
ing Province,  establishing  therein  an  Arbitrary  government,  and  en- 
larging its  Boundaries  so  as  to  render  it  at  once  an  example  and  fit 
instrument  for  introducing  the  same  absolute  rule  into   these  Colonies: 
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For  taking  a^^ay  our  Charters,  abolishing  our  moat  valuable  Laws, 
and  a  I  tori  nj^  fundamentally  the  Forms  of  our  Governments: 

I'\)r  suspending  our  own  Legislatures,  and  declaring  themselves  in- 
vested Avith  po\Aei-  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  (Jovernment  here,  by  declaring  us  out  of  his  Pro- 
tection and  waging  War  against  us. 

He  has  plundered  our  seas,  ravaged  our  Coasts,  burnt  our  towns, 
and  destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  Armies  of  foreign  Mercenaries 
to  complete  the  works  of  death,  desolation  and  tyranny,  already  begun 
with  circumstances  of  cruelty  and  perfidy  scarcely  paralleled  in  the  most 
barbarous  agos,  and  totally  unworthy  the  Head  of  a  civilized  nation. 

He  has  constrained  our  fellow-Citizens  taken  captive  on  the  high 
Seas  to  bear  Arms  against  their  Country,  to  become  the  executioners  of 
their  friends  and  Brethren,  or  to  fall  themselves  by  their  Hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  hafi  endeav- 
ored to  bring  on  the  inhabitants  of  our  frontiers,  the  merciless  Indian 
Savages,  whose  known  rule  of  warfare,  is  an  undistinguished  destruc- 
tion of  all  ages,  sexes  and  conditions. 

In  every  stage  of  these  Oppressions  We  have  Petitioned  for  Re- 
dress in  the  most  humble  terms:  Our  repeated  Petitions  have  been 
answered  only  by  repeated  injury.  A  Prince,  whose  character  is  thus 
marked  by  every  act  wliich  may  define  a  tyrant,  is  unfit  to  be  the  ruler 
of  a  free  people. 

Nor  have  We  been  wanting  in  attentions  to  our  British  brethren. 
We  liavc  warned  them  from  time  to  time  of  attempts  by  their  legisla- 
ture to  extend  an  unwarrantable  jurisdiction  over  us.  We  have  re- 
minded them  of  the  circumstances  of  our  emigration  and  settlement 
here.  We  have  a]»i)caled  to  their  native  justice  and  magnanimity,  and 
we  have  conjured  them  by  the  ties  of  our  common  kindred  to  disavow 
these  usurpations,  which  would  inevitably  interrupt  our  connections  and 
correspondence.  They,  too,  have  been  deaf  to  the  voice  of  justice  and 
of  consanguinity.  We  must,  therefore,  acquiesce  in  the  necessity,  which 
denounces,  our  Separation,  and  hold  them,  as  we  hold  the  rest  of  man- 
kind, Knemies  in  War,  in  Peace  Friends. 

We,  Therefore,  the  Representatives  of  the  United  States  of  Amer- 
ica, in  General  Congress,  assembled,  appealing  to  the  Supreme  Judge 
of  the  world  for  the  rectitude  of  our  intentions,  do,  in  the  Name,  and 
by  authority  of  tlie  good  People  of  these  Colonies,  solemnly  Publish 
and  Declare,  That  these  United  Colonies  are,  and  of  Bight,  ought  to 
be  Free  and  Independent  States;  that  they  are  absolved  from  all  Alle- 
ginnce  to  the  British  Crown,  and  that  all  political  connection  between 
theni  and  tlic  State  of  Great  Britain,  is  and  ought  to  be  totally  dis- 
solved; and  tli:it  as  Free  and  Independent  States,  they  have  full  Power 
to  levy  War,  conclude  Peace,  contract  Alliances,  establish  Commerce, 
and   to   do  all   otlier   Acts  and   Things  which  Independent  States  may 
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of  right  do.  And  for  the  support  of  this  declaration,  with  a  firm  re- 
liance on  the  protection  of  Divine  Providence,  We  mutually  pledge  to 
each  other  our  Lives,  our  Fortunes,  and  our  sacred  Honor. 

(The  foregoing  declaration  was,  by  order  of  Congress,  engrossed, 
and  signed  by  the  following  members.)  JOHN  HANCOCK. 

New  Hampshire — Josiah  Bartlett,  Wm.  Whipple,  Matthew  Thorn- 
ton. 

Massachusetts  Bay — Saml.  Adams,  John  Adams,  Robt.  Treat  Paine, 
Klbridge  Gerry. 

Rhode   Island,   etc. — Stop.   Hopkins,    William    Ellery. 

Connecticut — Roger  Sherman,  Sam 'el  Huntington,  Wm.  Williams, 
Oliver  Wolcott. 

New  York — Wm.  Floyd,  Phil.  Livingston,  Frans.  Lewis,  Lewis 
Morris. 

New  Jersoy — Richd.  Stockton,  Jno.  Withcrspoon,  Fras.  Hopkinson, 
John  Hart,  Abra.  Clark. 

Pennsylvania — Robt.  Morris,  Benjamin  Rusli,  Bcnja.  Franklin,  John 
Morton,  Geo.  Clymer,  Jas.  Smith,  Goo.  Taylor,  James  Wilson,  Geo.  Ross. 

Delaware — Caesar  Rodney,  Cteo.  Read,  Theo.  M  'Kean. 

Maryland — Samuel  Chase,  Wm.  Paca,  Thos.  Stone,  Charles  Carroll 
of  Carrolton. 

Virginia — ("ieorge  Wythe,  Richard  Henry  T^ee,  Th.  Jefferson,  Benja. 
Harrison,  Thos.  Nelson,  Jr.,  Francis  Li^htfoot  Lee,  Carter  Braxton. 

North  Carolina — Wm.  Hooper,  Joseph  Hewes,  John  Penn. 

South  Carolina — Edward  Rutlodgje,  Thos.  Heyward,  Jr.,  Thomas 
Tjynch,  Jr.,  Arthur  Middloton. 

Georgia — Button   (iwinnett,  Toyman    TImII,  Goo.  Walton. 
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ARTICLES   OF  CONFEDERATION,   1781-1788. 

Artiilrs  of  Cnnfedtnition  intd  Ptrpttual  Union  Between  the  States  of 
\t\c  Uarnpshire,  Massachusetts  Bay,  Rhode  Island  and  Providence 
PhmtatUms,  Coinnciicut,  Xtw  York,  Sew  Jersey,  Pennsylvania, 
Df:laware,  Maryland,  V\r<j\nia,  Sorth  Carolina,  South  Carolina,  and 

Gionjia. 

Akticke  1.  The  style  of  this  confederaey  shall  be,  *  *  The  United 
States  of  America.'- 

Art.  II.  Kaoh  State  retains  its  sovereijjnty,  freedom,  and  inde- 
fiendence.  and  every  |n»>Ner,  jurisdiction,  and  right,  which  is  not  by 
this  confederation  e,\j'ress]y  deleijated  to  the  United  States  in  Con- 
gress   assembled. 

Art.  111.  Tlu'  said  States  liereby  severally  eater  into  a  firm  league 
of  friendship  \\\i\\  eaih  otiier,  for  their  common  defence,  the  security 
of  their  libr-rties,  and  tlieir  mutual  and  general  welfare,  binding  them- 
selves to  a.'^sist  eath  other  aijainst  all  force  offered  to,  or  attacks  made 
upon  them,  or  any  of  them,  on  account  of  religion,  sovereignty,  trade, 
or  any  other  pretence  whatever. 

Art.  IV.  Tlio  Inttcr  to  set-ure  and  perpetuate  mutual  friendship 
and  intercourse  anions,'  thi  people  of  the  different  States  in  this  Union, 
ilic  tree  iiilial.iitnuts  ^^i  i  ach  of  the-;e  States,  paupers,  vagabonds,  and 
fugitives  from  justice  excepted,  shall  be  entitled  to  all  privileges  and 
iMinninitie."-'  (»f  tree  riti/.cns  in  the  several  States;  and  the  people  of 
f'acli  Strite  shall  h:i\c  fict»  ii,i:ress  and  regress  to  and  from  any  other 
State,  ami  >lia!l  onj«'y  thr-rtMu  all  the  ]^rivileges  of  trade  and  com- 
Micrce,  siibjcrt  to  the  -auu-  duties,  impositions,  and  restrictions,  as  the 
irihaljJtaiit^  th<T<-of  respect ixcly :  pro\ide<l  tliat  such  restrictions  shall 
not  «xtend  so  f:ir  a<  tn  pre\ent  the  removal  of  proi)erty  imported  into 
any  Stnte.  to  ;iiiy  ntlier  St:ite  of  wliich  the  owner  is  an  inhabitant; 
proxided.  aKct.  that  ik.  Mn}M)>Lt ion,  duties,  or  restriction,  shall  be  laid 
by  ;iiiy  St:ite  nii   the  pr«>peity  of  the  T'nitc^l   States,  or  either  of  them. 

If  any  peix.n  guilty  of.  or  cliar^^^ed  with,  treason,  felony,  or  other 
lii^h  uiiMhTiie.'inor  in  any  State,  ^hall  tlee  from  justice,  and  be  found 
in  any  of  the  I'niied  St.ite^,  ho  <liall.  up(m  demand  of  the  governor  or 
executive  powr-r  (,f  the  State  from  whi<h  he  fled,  be  delivered  up,  and 
rejno\ed  to  t)ie  Stnte   ]ia\ini:  jurisdi.tion   of  his  offence. 
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Full  faith  and  credit  shall  be  given,  in  each  of  these  States,  to 
the  records,  acts,  and  judicial  proceedings  of  the  courts  and  magistrates 
of  every  other  State. 

Art.  V.  For  the  more  convenient  management  of  the  general  in- 
terests of  the  United  States,  delegates  shall  be  annually  appointed  in 
such  manner  as  the  legislature  of  each  State  shall  direct,  to  meet  in 
Congress  on  the  first  Monday  in  November,  in  every  year,  with  a  power 
reserved  to  each  State  to  recall  its  delegates,  or  any  of  them,  at  any 
time  within  the  year,  and  to  send  others  in  their  stead  for  the  remainder 
of  the  year. 

No  State  shall  be  represented  in  Congress  by  less  than  two,  nor  by 
more  than  seven  members;  and  no  person  shall  be  capable  of  being  a 
delegate  for  more  than  three  years,  in  any  term  of  six  years j  nor  shall 
any  person,  being  a  delegate,  be  capable  of  holding  any  office  under 
the  United  States,  for  which  ho,  or  another  for  his  benefit,  receives  any 
salary,   fees,  or  emolument  of  any  kind. 

Each  State  shall  maintain  its  own  delegates  in  any  meeting  of 
the  States,  and  while  they  act  as  members  of  the  committee  of  the 
States. 

In  determining  questions  in  the  United  States,  in  Congress  as- 
sembled, each  State  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  impeached 
or  questioned  in  any  court  or  j)lace  out  of  ('ongrcss;  and  the  members 
of  Congress  shall  be  protected  in  their  y)ersons  from  arrests  and  im- 
prisonments during  tho  time  of  their  going  to  and  from,  and  attendance 
on  Congress,  except  for  treason,  felony,  or  breach  of  the  peace. 

Art.  VI.  No  State,  without  the  consent  of  the  United  States,  in 
Congress  assembled,  shall  send  any  embassy  to,  or  receive  any  embassy 
from,  or  enter  into  any  conference,  agreement,  alliance,  or  treaty,  with 
any  king,  prince,  or  state;  nor  shall  any  person  holding  any  ofKce  of 
profit  or  trust  under  the  United  States,  or  any  of  them,  accept  of  any 
present,  emolument,  office,  or  title  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state;  nor  shall  the  United  States,  in  Congress 
assembled,  or  any  of  them,  gr.int  any  title  of  nobility. 

No  two  or  more  States  shall  enter  into  any  treaty,  confederation, 
or  alliance  whatever  between  them,  ^^ithout  the  con.scnt  of  tlie  United 
States,  in  Congress  assembled,  s[»ecifyinii^  accurately  the  purpo^^es  for 
which  the  same  is  to  lie  entered  into,  and  liow  long  it  shall  continue. 

No  States  shall  lay  any  inijiosts  or  duties  whi<'h  may  int(»rfere 
with  any  stii)ulations  in  treaties  entered  into  by  the  ITnite<l  States, 
in  Congress  assend)k'd,  uith  any  kinjj,  ]>rin<'c,  or  state,  in  pursuance 
of  any  treaties  alrea«ly  proprwsed  by  Congress  to  the  Courts  of  France 
and  Spain. 

No  vessels  of  war  slmll  be  kept  Uf>  in  time  of  j)eace  by  any  State, 
except  such  nuni})er  oidy  a.s  shall  be  deemed  necessary  by  the  United 
States,   in    Congress    assembled,    for    the    defence    of    sui'h    State    or    it.s 
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trade;  nor  shall  any  body  of  forces  be  kept  up  by  any  State,  in  time 
of  peace,  except  such  number  only  as,  in  the  judgment  of  the  United 
States,  in  Congress  assembled,  shall  be  deemed  requisite  to  garrison 
the  forts  necessary  for  the  defence  of  such  State;  but  every  State  shall 
always  keep  up  a  well  regulated  and  disciplined  militia,  sufficiently 
armed  and  accoutred,  and  shall  pro\ide  and  constantly  have  ready  for 
use,  in  public  stores,  a  due  number  of  field-pieces  and  tents,  and  a 
proper  quantity  of  arms,  ammunition,  and  camp  equipage. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United 
States,  in  Congress  assembled,  unless  such  State  be  actually  invaded 
by  enemies,  or  shall  have  received  certain  advice  of  a  resolution  being 
formed  by  some  nation  of  Indians  to  invade  such  Stat«,  and  the  danger 
is  so  imminent  as  not  to  admit  of  a  delay  till  the  United  States,  in 
Congress  assembled,  can  be  consulted;  nor  shall  any  State  grant  com- 
niissions  to  any  ships  or  vessels  of  war,  nor  letters  of  marque  or  re- 
prisal, except  it  be  after  a  declaration  of  war  by  the  United  States, 
in  Congress  assembled,  and  then  only  against  the  kingdom  or  state, 
:md  the  subjects  thereof  against  which  war  has  been  so  declared,  and 
under  such  regulations  as  shall  bo  established  by  the  United  States,  in 
Confijress  assembled,  unless  sueli  State.be  infested  by  pirates,  in  which 
<'ase  vessels  of  war  may  be  fitted  out  for  that  occasion,  and  kept  so 
long  ns  tlie  danger  shall  continue,  or  until  the  United  States,  in  Con- 
gress  assembled,  shall   determine   otherwise. 

Art.  VII.  When  land  forces  are  raised  by  any  State  for  the  com- 
mon defence,  all  oflicers  of  or  under  the  rank  of  colonel  shall  be  ap- 
pointed by  the  legislature  of  each  State  respectively  by  whom  such 
fonos  shall  l)e  raised,  or  in  such  manner  as  such  State  shall  direct, 
and  all  \a(*ancios  sliall  be  filled  up  by  the  State  which  first  made  the 
api>ointnieut. 

Airr.  VI  rr.  All  cliargos  of  war,  and  all  other  expenses  that  shall 
he  incurred  for  the  comnion  dofcnce  or  general  welfare,  and  allowed 
hy  the  Ihiitod  States,  in  Conjirois  assembled,  shall  be  defrayed  out  of 
a  cfMninon  troasurv,  which  shall  l)e  supplied  by  the  several  States,  in 
prop^ortion  to  the  value  of  all  land  within  each  State,  granted  to,  or 
sun- eyed  for,  any  person,  as  sncli  land  and  the  buildings  and  improve- 
nients  tliereon  sliali  be  estimated  according  to  such  mode  as  the  United 
Statos,  in  Con^^ross  as^senibled.  shall,  from  time  to  time,  direct  and 
appoint.  Tho  taxes  for  payincr  that  j)roportion  shall  be  laid  and  levied 
by  the  autliority  and  ilircction  of  the  legislatures  of  the  several  States, 
within  the  time  aj;roc<l  upon  by  the  United  States,  in  Congress  as- 
sembled. 

Art.  IX.  The  rnittMl  States,  in  Congress  assembled,  shall  have  the 
sole  and  exclusive  ri^ht  and  poA\er  of  determining  on  peace  and  war, 
cxcej.t  in  the  cases  mcntionod  in  the  sixth  Article;  of  sending  and  re- 
ceivino;  ambassadors;  entcM-inir  into  treaties  and  alliances,  provided 
tliat  no  treaty  of  commerce  shall  be  made  whereby  the  legislative  power 
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of  the  respective  States  shall  be  restrained  from  imposing  such  imposts 
and  duties  on  foreigners,  as  their  own  people  are  subjected  to,  or  from 
prohibiting  the  exportation  or  importation  of  any  species  of  goods  or 
commodities  whatsoever;  of  establishing  rules  for  deciding,  in  all 
cases,  what  captures  on  land  or  water  shall  be  legal,  and  in  what  man- 
ner prizes  taken  by  land  or  naval  forces  in  the  service  of  the  United 
States  shall  be  divided  or  appropriated;  of  granting  letters  of  marque 
and  reprisal  in  times  of  peace;  appointing  courts  for  the  trial  of 
piracies  and  felonies  committed  on  the  high  seas;  and  establishing 
courts  for  receiving  and  determining  finally  appeals  in  all  cases  of  cap- 
tures; provided  that  no  member  of  Congress  shall  be  appointed  as 
judge  of  any  of  the  said  courts. 

The  United  States,  in  Congress  assembled,  shall  also  be  the  last 
resort  on  appeal,  in  all  disputes  and  differences  now  subsisting,  or  that 
hereafter  may  arise  between  two  or  more  States  concerning  boundary, 
jurisdiction,  or  any  other  cause  whatever;  which  authority  shall  always 
be  exercised  in  the  manner  following:  Whenever  the  legislative  or 
executive  authority,  or  lawful  agent  of  any  State  in  controversy  with 
another,  shall  present  a  petition  to  Congress,  stating  the  matter  in 
question,  and  praying  for  a  hearing,  notice  thereof  shall  be  given  by 
order  of  Congress  to  the  legislative  or  executive  authority  of  the  other 
States  in  controversy,  and  a  day  assigned  for  the  appearance  of  the 
parties  by  their  lawful  agents,  who  shall  then  be  directed  to  appoint, 
by  joint  consent,  commissioners  or  judges  to  constitute  a  court  for 
hearing  and  determining  the  matter  in  question;  but  if  they  cannot 
agree.  Congress  shall  name  three  persons  out  of  each  of  the  United 
States,  and  from  the  list  of  such  persons  each  party  shall  alternately 
strike  out  one,  the  petitioners  beginning,  until  the  number  shall  be  re- 
duced to  thirteen;  and  from  that  number  not  lees  than  seven  nor  more 
than  nine  names,  as  Congress  shall  direct,  shall,  in  the  presence  of  Con- 
gress, be  drawn  out  by  lot;  and  the  persons  whose  names  shall  be  so 
drawn,  or  any  five  of  them,  shall  be  commissioners  or  judges,  to  hear 
and  finally  determine  the  controversy,  so  always  as  a  major  part  of 
the  judges  who  shall  hear  the  cause  shall  agree  in  the  determination; 
and  if  either  party  shall  neglect  to  attend  at  the  day  appointed,  with- 
out showing  reasons  which  Congress  shall  judge  sufficient,  or  being 
present,  shall  refuse  to  strike,  the  Congress  shall  proceed  to  nominate 
three  persons  out  of  each  State,  and  the  secretary  of  Congress  shall 
strike  in  behalf  of  such  party  absent  or  refusing;  and  the  judgment 
and  sentence  of  the  court,  to  be  appointed  in  the  manner  before  pre- 
scribed, shall  be  final  and  conclusive;  and  if  any  of  the  parties  shall 
refuse  to  submit  to  the  authority  of  such  court,  or  to  appear  or  de- 
fend their  claim  or  cause,  the  court  shall  nevertheless  proceed  to 
pronounce  sentence  or  judgment,  which  shall  in  like  manner  be  final 
and  decisive;  the  judgment  or  sentence  and  other  proceedings  being  in 
either  case   transmitted   to   Congress,   and  lodged   among   the   acts   of 
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Coiigross  for  the  security  of  the  parties  concerned j  provided,  that  every 
commissioner,  before  he  sits  in  judgment,  shall  take  an  oath,  to  be 
administered  by  one  of  the  judges  of  the  supreme  or  superior  court  of 
the  State  where  the  cause  shall  be  tried,  **well  and  truly  to  hear  and 
determine  the  matter  in  question,  according  to  the  best  of  his  ju«lg- 
ment,  without  favour,  affection,  or  hope  of  reward/'  Provided,  also, 
that  no  State  sliall  be  deprived  of  territory  for  the  benefit  of  the  United 
States. 

All  lontroversies  concerning  the  private  right  of  soil  claimed  under 
ilifforcnt  grants  of  two  or  more  States,  whose  jurisdictions,  as  they 
may  respect  such  huiils,  and  the  States  which  passed  such  grants,  are 
adjusted,  the  said  grants  or  either  of  them  being  at  the  same  time 
(•lain>ed  to  have  originated  antecedent  to  such  settlement  of  jurisdic- 
tion, sliall,  on  the  j)otition  of  either  party  to  the  Congress  of  the  United 
States,  be  finally  determined,  as  near  as  may  be,  in  the  same  manner 
as  is  bofore  prescribed  for  deciding  disputes  respecting  territorial 
Juris«!iction    belwei-n    ditl'erent   States. 

The  United  States,  in  Congress  assembled,  shall  also  have  the  sole 
ami  exclusive  right  and  power  of  regidating  the  alloy  and  value  of 
coin  struck  by  their  own  authority,  or  by  that  of  the  respective  States; 
fixing  the  .standard  of  weights  and  measures  throughout  the  United 
Statics;  regulating  tlio  tra<le  and  managing  all  affairs  with  the  Indians 
not  UKMnluMs  (d"  any  of  the  States;  provided  that  the  legislative  right 
of  any  State,  \\itliin  its  own  limits,  Ik?  not  infringed  or  violated;  estab- 
li*«liing  and  regulating  post-oflices  from  one  State  to  another  throughout 
all  the  Tnited  St;ites.  and  exacting  such  postage  on  the  papers  passing 
througli  the  same  as  may  be  requisite  to  defray  the  expenses  of  the 
said  oili«*e;  appointing  all  otiicers  of  the  land  forces  in  the  service  of 
the  Tinted  States,  <\\cepting  reginiental  officers;  appointing  all  the 
oflircis  <d"  the  naval  forct\s,  and  commissioning  all  officers  whatever  in 
the  ser\it(^  of  the  Cnitod  States;  making  rules  for  the  government  and 
regulation  of  the  said  lan<l  and  naval  forces,  and  directing  their  opera- 
tion^. 

The  I'nited  States,  in  ('ongroNS  assembled,  shall  have  authority  to 
appoint  a  commit t»'(\  to  sit  in  the  recess  of  Congress,  to  be  denominated 
* '  A  ('ommitt(M'  of  tlu'  States."  and  to  consist  of  one  delegate  from 
ea<h  State;  and  to  apj)oint  sued)  other  committees  and  civil  officers 
as  may  lie  iiece^Nary  for  managing  the  general  affairs  of  the  United 
States  under  their  direction;  to  appoint  one  of  their  number  to  preside, 
pro\ided  that  no  j)eison  lie  allowed  to  serve  in  the  office  of  president 
more  than  one  year  in  any  term  i>f  throe  years;  to  a.scertain  the  neces- 
sary >mns  ot  uKtney  to  V'<^  raised  for  the  service  of  the  United  States, 
and  to  ap|ndjuiate  and  apply  tlie  same  for  defraying  the  public  ex- 
|ie'isrs:  to  borrow  mom-y  or  emit  bills  on  the  credit  of  the  United 
Stales,  transmitting  e\eiy  half  y^-ar  to  the  respective  St4ites  an  account 
of   the   ^ums  of   ni(uiey   so   Ixurowed  or   emitted;    to  build  and  equip  a 
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navy;  to  agree  upon  the  number  of  land  forces,  and  to  make  requisi- 
tions from  each  State  for  its  quota,  in  proportion  to  the  number  of 
white  inhabitants  in  such  State,  which  requisition  shall  be  binding; 
and  thereupon  the  legislature  of  each  State  shall  appoint  the  regimental 
officers,  raise  the  men,  and  clothe,  arm,  and  equip  them  in  a  soldier-like 
manner  at  the  expense  of  the  United  States;  and  the  officers  and  men 
so  clothed,  armed,  and  equipped  shall  march  to  the  place  appointed, 
and  within  the  time  agreed  on  by  the  United  States,  in  Congress  as- 
sembled; but  if  the  United  States,  in  Congress  assembled,  shall,  on 
consideration  of  circumstances,  judge  proper  that  any  State  should 
not  raise  men,  or  should  raise  a  smaller  number  than  its  quota,  and 
that  any  other  State  should  raise  a  greater  number  of  men  than  the 
quota  thereof,  such  extra  number  shall  be  raised,  officered,  clothed, 
armed,  and  equipped  in  the  same  manner  as  the  quota  of  such  State, 
unless  the  legislature  of  such  State  shall  judge  that  such  extra  number 
can  not  be  safely  spared  out  of  the  same,  in  which  case  they  shall 
raise,  officer,  clothe,  arm,  and  e([uip  as  many  of  such  extra  number 
as  they  judge  can  be  safely  spareil,  and  the  officers  and  men  so  clothed, 
armec^,  and  equipped  shall  march  to  the  place  appointed  and  within 
the  time  agreed  on  by  the  l,^nited  States,  in  Congress  assembled. 

The  United  States,  in  Congress  assembled,  shall  never  engage  in 
a  war,  nor  grant  letters  of  martjue  and  reprisal  in  time  of  peace,  nor 
enter  into  any  treaties  or  alliances,  nor  coin  money,  nor  regulate  the 
value  thereof,  nor  ascertain  the  sums  and  expenses  necessary  for  the 
defence  and  welfare  of  the  United  States,  or  any  of  them,  nor  emit 
bills,  nor  borrow  money  on  the  credit  of  the  United  States,  nor  appro- 
priate money,  nor  agree  upon  the  number  of  vessels  of  war  to  be 
built  or  purchased,  or  the  numbei*  of  land  or  sea  for<'es  to  be  raised, 
nor  appoint  a  commander-in-chief  of  The  army  or  navy,  unless  nine 
States  assent  to  the  same,  nor  shall  a  question  on  any  other  point, 
except  for  adjourning  from  day  to  day,  be  determined,  unless  by  the 
votes  of  a  majority  of  the   Tnited  States,  in  Congress  assembled. 

The  Congress  of  the  United  States  sliall  have  power  to  adjourn  to 
any  time  within  the  year,  and  to  any  ])la«'e  within  the  United  States, 
so  that  no  ])eriod  of  adjournment  be  for  a  lonorer  duration  than  the 
space  of  six  months,  and  sliall  pul^lisli  the  journal  of  their  pro<'eedings 
monthly,  except  such  part.s  thoroof  relating  to  treaties,  alliances,  or 
military  operations  as  in  their  judgment  require  secrecy;  and  the  yeas 
and  nays  of  the  delegates  of  oiwh  State  on  any  (juestion,  shall  be 
entered  on  the  journal,  when  it  is  desired  by  any  delegate;  and  the 
delegates  of  a  State,  or  any  of  them,  at  his  or  their  request,  shall  be 
furnished  with  a  transcript  of  the  said  journal,  except  such  parts  as 
are  above  excepted,  to  lay  beforo  tlie  legislatures  of  the  several  States. 

Art.  X.  The  committee  of  the  States,  or  any  nine  of  them,  shall 
be  authorized  to  execute,  in  the  rece.ss  of  Congress,  such  of  the  powers 
of  Congress  as  the  United  States,   in   Congress  assembled,  by   the  con- 
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sent  of  nine  States,  shall,  from  time  to  time,  think  expedient  to  Test 
them  with;  provided  that  no  power  be  delegated  to  the  said  commit- 
tee, for  the  exercise  of  which,  by  the  Articles  of  Confederation,  the 
voice  of  Dine  States,  in  the  Congress  of  the  United  States  assembled, 
is  requisite. 

Art.  XI.  Canada  acceding  to  this  Confederation,  and  joining  in 
the  measures  of  the  United  States,  shall  be  admitted  into,  and  entitled 
to  all  the  advantages  of  this  Union;  but  no  other  colony  shall  be  ad- 
mitted into  the  same  unless  such  admission  be  agreed  to  by  nine  States. 

Art.  XII.  All  bills  of  credit  emitted,  moneys  borrowed,  and  debts 
contracted  by  or  under  the  authority  of  Congress,  before  the  assembling 
of  the  United  States,  in  pursuance  of  the  present  Confederation,  shall 
be  deemed  and  considered  as  a  charge  against  the  United  States,  for 
payment  and  satisfaction  whereof  the  said  United  States  and  the  public 
faith  are  hereby  solemnly  pledged. 

Art.  XIII.  Every  State  shall  abide  by  the  determinations  of  the 
United  States,  in  Congress  assembled,  on  all  questions  which  by  this 
Confederation  are  submitted  to  them.  And  the  Articles  of  this  Con- 
federation shall  be  inviolably  observed  by  every  State,  and  the  Union 
shall  be  perpetual;  nor  shall  any  alteration  at  any  time  hereafter  he 
made  in  any  of  them,  unless  such  alteration  be  agreed  to  in  a  Con- 
gress of  the  United  States,  and  be  afterwards  confirmed  by  the  legisla- 
tures of  every  State. 

And  whereas  it  hath  pleased  the  great  Governor  of  the  world  to 
incline  the  hearts  of  the  legislatures  we  respectively  represent  in  Con- 
•jroFs  to  approve  of,  and  to  authorize  us  to  ratify  the  said  Articles  of 
Confederation  and  perpetual  Union,  Know  ye,  that  we,  the  undersigned 
dolegatos,  by  virtue  of  the  power  and'  authority  to  us  given  for  that 
purpose,  do,  by  these  presents,  in  the  name  and  in  behalf  of  our  re- 
spective constituents,  fully  and  entirely  ratify  and  confirm  each  and 
c\ery  of  the  said  Articles  of  Confederation  and  perpetual  Union,  and 
all  and  sin^ruhir  the  matters  and  things  therein  contained.  And  we  do 
further  soloniuly  plight  and  engage-  the  faith  of  our  respective  con- 
f^tituontH,  that  thoy  shall  abide  by  the  determinations  of  the  United 
States,  in  Congress  assembled,  on  all  questions  which  by  the  said  Con- 
fr< '.oration  are  submitted  to  them;  and  that  the  Articles  thereof  shall 
1)0  inviolably  observed  by  the  States  we  respectively  represent,  and 
that  the  Union  shall  bo  }>erpetual.  In  witness  whereof  we  have  here- 
unto sot  our  hands  in  Congress.  Done  at  Philadelphia,  in  the  State  of 
Pennsylvania,  the  ninth  day  of  July,  in  the  year  of  our  Lord  1778,  and 
in   the  third   year  of  the   Independence  of  America. 

I  These  Articles  ^^  ere  not  ratified  by  all  the  States  until  1st  March, 
1781,  Avhon  the  delegates  of  Maryland,  the  latest  in  ratifying,  signed 
for  her.] 


APPENDIX  F. 
THE  VIRGINIA  PLAN. 

1.  Eesolved,  that  the  articles  of  Confederation  ought  to  be  so 
corrected  and  enlarged  as  to  accomplish  the  objwts  proposed  by  their 
institution ;  namely,  common  defence,  security  of  liberty,  and  general 
warfare. 

2.  Resolved,  therefore,  that  the  riglits  of  suffrage  in  the  National 
Legislature  ought  to  be  proportioned  to  the  quotas  of  contribution, 
or  to  the  number  of  free  inhabitants,  as  the  one  or  the  other  rule  may 
seem  best  in  different  cases. 

3.  Resolved,  that  the  National  Legislature  ought  to  consist  of 
two  branches. 

4.  Resolved,  that  the  members  of  the  first  branch  of  the  National 
Legislature  ought  to  be  elected  by  the  people  of  the  several  states  every 

for   the   term    of    ;    to    be    of   the   age   of 

years  at  least;   to  receive  liberal  stipends  by  which  they 

may  be  compensated  for  the  devotion  of  their  time  to  the  public  ser- 
vice; to  be  ineligible  to  any  ofliee  establi«lied  by  a  particular  state, 
or  under  the  authority  of  the  United  States,  except  those  peculiarly 
belong  to  the  functions  of  the  first  branch,  during  the  term  of  service, 

and  for  the  space  of after  its  expiration;  to  be  incapable 

of   re-election   for  the  space  of    after  the  expiration   of 

their  term  of  service,  and  be  subject  to  recall. 

5.  Resolved,  that  the  members  of  the  second  branch  of  the  Na- 
tional legislature  ought  to  be  elected  by  those  of  the  first,  out  of  a 
proper  number  of  persons  nominated  by  the  individual  legislatures,  to 

be  of  the  age  of years  at  least;  to  hold  their  ofiices  for  a 

terra  sufficient  to  ensure  their  independency;  to  receive  liberal  stipend, 
by  which  they  may  be  compensated  for  the  devotion  of  their  time  to 
the  public  service;  and  to  be  ineligible  to  any  office  established  by  a 
particular  state,  or  under  the  authority  of  the  United  States,  except 
those  peculiarly  belonging  to  the  functions  of  the  second  branch,  dur- 
ing the  term  of  service;  and  for  the  space  of   after  the 

expiration  thereof. 

6.  Resolved,  that  each  branch  ought  to  possess  the  right  of 
originating  acts;  that  the  National  Legislature  ought  to  be  empowered 
to  enjoy  the  legislative  rights  vested  in  Congress  by  the  Confederation, 
and  moreover  to  legislate  in  all  cases  to  which  the  separate  states  are 

617 
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incompetent,  or  in  which  the  harmony  of  the  United  States  may  be 
interrupted  by  the  exercise  of  individual  legislation;  to  negative  all 
laws  passed  by  tlie  several  states  contravening,  in  the  opinion  of  the 
National  Legislature,  the  Articles  of  Union  or  any  treaty  subsisting 
under  the  authority  of  the  Union;  and  to  call  forth  the  force  of  the 
Union  against  any  member  of  the  Union  failing  to  fulfill  its  duty 
uuder  the  Articles  thereof. 

7.     Kesolved,    that    a    National    Executive    be    instituted;    to    be 

chosen  by  the  National  Legislature  for  the  term  of    ;   to 

receive  punctually,  at  stated  times,  a  fixed  compensation  for  the  ser- 
vices rendered,  in  which  no  increase  nor  diminution  shall  be  made,  so 
as  to  afVect  the  magistracy  existing  at  the  time  of  increase  or. diminu- 
tion; and  to  be  ineligible  a  second  time;  and  that,  besides  a  general 
authority  to  execute  the  national  laws,  it  ought  to  enjoy  the  executive 
rights  vested  in  (.'(uigress  by  the  Confederation. 

S.  Resolved,  that  tiie  Executive,  and  a  convenient  number  of  the 
national  Judiciary,  (night  to  com])ose  a  Council  of  Revision,  with  au- 
thority to  (vxamino  every  act  of  the  National  Legislature,  before  it 
shall  operate,  and  e\ery  act  of  a  particular  Legislature  before  a  nega- 
tive thereon  shall  be  final;  and  that  the  dissent  of  the  said  Council 
shall  amount  to  :i  rejection,  iiiilesjs  the  act  of  the  National  legislature 
l)e  again  passed,  or  that  ol"  a  particular  Legislature  be  again  negativerl 
by    of  the  uHMiiliers  of  each  branch. 

9.  Ixesohcd,  I  hat  a  National  Judiciary  be  established;  to  consist 
of  one  or  more  snpiciiH^  tribunals,  and  of  inferior  tribunals  to  be 
chosen  by  iIk^  Xatimial  Le^^islature :  to  hold  their  offices  during  good 
hohavior,  aii<l  to  receive  i)nn<tnally,  at  stated  times,  fixed  compensation 
for  their  service*^,  in  which  no  increr.se  or  diminution  shall  be  made,  so 
as  to  alVect  the  ])ersons  actnally  in  ofbce  at  the  same  time  of  such  in- 
cr(\'ise  or  diniinntinn.  That  the  jurisdiction  of  the  inferior  tribunal^ 
shall  he  to  h>ar  ami  dt^terniine,  in  the  first  instance,  and  of  the  supreme 
trilmiial  to  heai*  and  determine,  in  the  dernier  ressort,  all  ]>iracies  aii"l 
felonies  on  the  hi^di  seas,  cajitures  from  an  enemy;  cases  in  which  for- 
ei<^nieis.  or  citi/.ens  of  other  states,  applying  to  such  jurisdiction,  may 
be  intri-c^lrd;  or  which  le.sju'ct  the  c(dlection  of  the  national  revenue; 
im[H'a(!iments  of  any  national  ollicers,  an<l  questions  which  may  involve 
the    national    ])(\ac(»   and    lianiiony. 

10.  b'esolved,  tliat  ]iro\i^ioiis  on;,dit  to  be  made  for  the  admission 
of  states  lawfully  arising  \\iiiiin  tlie  limits  of  the  United  States, 
wlu'tlier  from  a  xolnntiry  junction  of  government  and  territory,  or 
otherwise,  with  the  consent  oi'  a  nnnil»er  of  voices  in  the  National 
Legislature   less   than   the  whole. 

11.  Ke.soKed.  thai  a  republican  jrovernment,  and  the  territory  of 
each  state,  excerpt  in  the  in->tance  of  a  voluntary  junction  of  govern- 
UKMit  ami  tcrritniv,  uu;;ht  to  be  guaranteed  l)y  the  United  States  to 
eacli    stati'. 
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12.  Resolved,  that  provision  ought  to  be  made  for  the  continu- 
ance of  Congress  and  their  authorities  and  privileges,  until  a  given  day 
after  the  reform  of  the  Articles  of  Union  shall  be  adopted,  and  for 
the  completion  of  all  their  engagements. 

13.  Resolved,  that  provision  ought  to  be  had  for  the  amendment 
of  the  Articles  of  Union,  whensoever  it  shall  seem  necessary;  and  that 
the  assent  of  the  National  Legislature  ought  not  to  be  required  thereto. 

14.  Resolved,  that  the  legislative,  executive,  and  judiciary  powers, 
within  the  several  states  ought  to  be  bound  by  oath  to  support  the 
Articles  of  Union. 

15.  Resolved,  that  the  amendment  which  shall  be  offered  to  the 
Confederation,  by  the  Convention,  ought  at  a  proper  time  or  times, 
after  the  approbation  of  Congress,  to  be  i»ubmitted  to  an  assembly  or 
assemblies  of  representatives,  recommended  by  the  several  Legislatures, 
to  be  expressly  chosen  by  the  people  to  consider  an«l  decide  thereon. 


APPENDIX  G. 
THE  NEW  JEBSEY  PLAN. 

1.  Besolved,  that  the  Articles  of  Confederation  ought  to  so  be 
revised,  corrected  and  enlarged,  as  to  render  the  Federal  Gonstitation 
adequate  to  the  exigencies  of  goYernment,  and  the  preservation  of  the 
Union. 

2.  Kesolved,  that  in  addition  to  the  powers  vested  in  the  United 
states  in  Congress,  by  the  present  existing  Articles  of  Confederation, 
they  be  authorized  to  pass  acts  for  raising  a  revenue,  by  levying  of 
duties  on  all  goods  or  merchandises  of  foreign  growth  or  manufacture, 
imported  into  any  part  of  the  United  States;  by  stamps  on  paper, 
vellum  or  parchment;  and  by  a  postage  on  all  letters  or  packages  pass- 
ing through  the  general  post-office;  to  be  applied  to  such  Federal  pur- 
poses as  they  shall  deem  proper  and  expedient;  to  make  rules  and  regu- 
lations for  the  collection  thereof;  and  the  same,  from  time  to  time, 
alter  and  amend  in  such  manner  as  they  shall  think  proper;  to  pass 
acts  for  the  regulation  of  trade  and  commerce,  as  well  with  foreign 
nations  as  with  each  other;  provided  that  all  punishments,  fines,  for- 
feitures and  penalties,  to  be  incurred  for  contravening  such  acts,  rules 
and  regulations,  shall  be  adjudged  by  the  common  law  Judiciaries  of 
the  state  in  which  any  offence  contrary  to  the  true  intent  and  meaning 
of  such  acts,  rules,  and  regulations,  shall  have  been  committed  or  per- 
petrated, with  liberty  of  commencing  in  the  first  instance  all  suits  and 
prosecutions  for  that  purpose  in  the  Superior  common  law  Judiciary  in 
such  state;  subject,  nevertheless,  for  the  correction  of  all  errors,  both 
in  law  and  fact,  in  rendering  judgment,  to  an  appeal  to  the  Judiciary 
of  the  United  States. 

3.  Ecsolved,  that  whenever  requisitions  shall  be  necessary,  instead 
of  the  rule  for  making  requisitions  mentioned  in  the  Articles  of  Con- 
federation, the  United  States  in  Congress  be  authorized  to  make  such 
refinisitions  in  proportion  to  the  whole  number  of  white  and  other 
free  citizens  and  inhabitants  of  every  age,  sex,  and  condition,  including 
those  bound  to  servitude  for  a  term  of  years,  and  three- fifths  of  all 
otlier  persons  not  comprehended  in  the  foregoing  description,  except 
Indians  not  paying  taxes;  that,  if  such  requisitions  be  not  complied 
with,  in  the  time  specified  therein,  to  direct  the  collection  thereof  in 
the  non-complying  states;  and  for  that  purpose  to  devise  and  pass  acts 
directing  and  authorizing  the  same;  provided,  that  none  of  the  powers 
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hereby  vested  in  the  United  States  in  Congress,  shall  be  exercised  with- 
out the  consent  of  at  least states;  and  in  that  proportion, 

if  the  number  of  confederated  states  should  hereafter  be  increased  or 
diminished. 

4.  Resolved,  that  the  United  States  in  Congress  be  authorized  to 
elect  a  Federal  Executive,  to  consist  of  persons,  to  con- 
tinue in  office  for  the  term  of  jears;  to  receive  punctu- 
ally, at  stated  times,  a  fixed  compensation  for  their  services,  in  which  no 
increase  nor  diminution  shall  be  made  so  as  to  affect  the  persons  com- 
posing the  Executive  at  the  time  of  such  increase  or  diminution;  to  be 
paid  out  of  the  Federal  treasury,  to  be  incapable  of  holding  any  other 

office  or  appointment  during  their  time  of  service,  and  for 

years  thereafter;  to  be  ineligible  a  second  time;  and  removable  by 
Congress,  on  application  by  a  majority  of  the  Executives  of  the  several 
States;  that  the  Executive,  besides  their  general  authority  to  execute 
the  Federal  acts,  ought  to  appoint  all  Federal  officers  not  otherwise 
provided  for,  and  to  direct  all  military  operations;  provided,  that  none 
of  the  persons  composing  the  Federal  Executive  shall,  on  any  occasion, 
take  command  of  any  troops  so  as  personally  to  conduct  any  military 
euterpriae,  as  General  or  in  any  other  capacity. 

5.  Resolved,  that  a  Federal  Judiciary  be  established,  to  consist  of 
a  supreme  tribunal,  the  Judges  of  which  to  be  appointed  by  the  Execu- 
tive, and  to  hold  offices  during  good  behavior;  to  receive  punctually, 
at  stated  times,  a  fixed  compensation  for  the  services,  in  which  no  in- 
crease nor  diminution  shall  be  made  so  as  to  affect  the  persons  actually 
in  office  at  the  time  of  such  increase  or  diminution.  That  the  Judiciary 
so  established  shall  have  authority  to  hear  and  determine,  in  the  first 
instance,  on  all  impeachments  of  federal  officers;  and  by  way  of  appeal, 
in  the  dernier  resort,  in  all  cases  touching  the  rights  of  ambassadors; 
in  all  cases  of  captures  from  an  enemy;  in  all  cases  of  piracies  and 
felonies  on  the  high  seas;  in  all  cases  in  which  foreigners  may  be  in- 
terested; in  the  construction  of  any  treaty  or  treaties,  or  which  may 
arise  on  any  of  the  acts  for  the  regulation  of  trade,  or  the  collection 
of  the  Federal  revenue;  that  none  of  the  Judiciary  shall,  during  the 
time  they  remain  in  office,  be  capable  of  receiving  or  holding  any  other 

office  or  appointment  during  their  term  of  service,  or  for   

thereafter. 

6.  Resolved,  that  all  acts  of  the  United  States  in  Congress,  made 
by  virtue  and  in  pursuance  of  the  powers  hereby,  and  by  the  Articles 
of  Confederation,  vested  in  them,  and  all  treaties,  made  and  ratified 
under  the  authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  respective  states,  so  far  forth  a^s  those  acts  or  treaties  shall  relate 
to  the  said  states  or  their  citizens;  and  that  the  Judiciary  of  the  sev- 
eral states  shall  be  bound  thereby  in  their  decisions,  anything  in  the 
respective  laws  of  the  individual  states  to  the  contrary  notwithstand- 
ing;  and  that  if  any  state,  or  any  body  of  men   in   any  state,  shall 
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oppose  or  prevent  the  carrying  into  execution  such  acts  or  treaties,  the 
Federal  Executive  shall  be  authorized  to  call  forth  the  power  of  the 
Confederated  states,  or  so  much  thereof  as  may  be  necessary,  to  enforce 
and  compel  an  obedience  to  such  acts,  or  an  observance  of  such  treaties. 

7.  Resolved,  that  provision  be  made  for  the  admission  of  new 
states  into  the  Union. 

8.  Resolved,  that  the  rule  for  naturalization  ought  to  be  the  same 
in  every  state. 

9.  Resolved,  that  a  citizen  of  one  state  committing  an  oflfence  in 
another  state  of  the  Union,  shall  be  deemed  guilty  of  the  same  offence 
as  if  it  had  been  committed  by  a  citizen  of  the  state  in  which  the 
offence  was  committed. 


APPENDIX  II. 
FIRST   DRAFT   OF   THE   CONSTITUTION. 


ARTICLE    I. 

The  style  of  the  (loveriimont  shall  he,  "The  United  States  of 
America.'' 

ARTICLE    II. 

The  Government  shall  consist  of  supreme  Lej^islative,  Executive, 
and  .Judicial  powers. 

AfrncLE  in. 

The  legislative  power  shall  ho  vesteil  in  a  Congress,  to  consist  of 
two  distinct  bodies  of  men,  a  II(mih(;  of  R<^prosentatives,  and  a  Senate; 
eiich  of  which  shall  in  all  cases  have  a  negative  on  the  other.  The 
Legislature  shall  meet  on  the  first  Monday  in  DecendxT  in  every  year. 

ARTICLE    IV. 

Section  L  The  nuMubers  of  tlie  House  of  Representatives  shall  be 
chosen  every  second  year,  iiy  the  p<'()]»le  of  the  several  States  compre- 
hended within  this  Union.  The  qualifications  of  the  electors  shall  be  the 
same  from  time  to  time,  as  those  of  the  electors  in  the  several  States, 
of  the  most  numerous  brancli  (d   tlieir  own  liegislatures. 

Section  2.  Every  mendxM-  <»f  the  Hcuise  of  Hepr(\sentatives  shall  be 
of  the  age  of  twenty-five  years  at  least;  shall  haxc  been  a  citizen  in  the 
United  States  for  at  least  \\\rvo  yc^ars  before  his  eleetion;  and  shall  be, 
at  the  time  of  his  election,  a  resid(Mit  of  the  State  in  whi(di  he  shall  be 
chosen. 

Section  3.  The  House  of  Representatives  shall,  at  its  first  formation, 
and  until  the  nund^er  of  citiz(Mis  and  inhabitants  shall  be  taken  in  the 
manner  thereinafter  dt^scribed,  cinivist  of  sixty-five  meiubiTS,  of  whom 
three  shall  be  chosen  in  New  Hampshire,  ei^^ht  in  Massaehusj'tts.  one  in 
Rhode  Island  and  Providence  Plantaiion,  i\\v  in  Connecticut,  six  in  New 
York,  four  in  New  Jersey,  eiglit  in  IN'Hnsylvania,  one  in  Delaware,  six  in 
Maryland,  ten  in  Virginia,  five  in  North  Carolina,  five  in  South  Carolina, 
and  three  in  CJeorgia. 

Section  4.  As  the  proportion  of  numbers  in  different  States  will 
alter  from  time  to  time;  as  sornc^  of  the  States  may  hereafter  be  divided; 
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as  others  may  be  enlarged  by  addition  of  territory;  as  two  or 
States  may  be  united;  as  new  States  will  be  erected  within  the  limits 
of  the  United  States,  the  Legislature  shall,  in  each  of  these  eaaes, 
regulate  the  number  of  Representatives  by  the  number  of  inhabitants, 
according  to  the  provisions  hereinafter  made,  at  the  rate  of  one  for 
every  forty  thousand. 

Section  5.  All  bills  for  raising  or  appropriating  money,  and  for 
fixing  the  salaries  of  the  officers  of  government,  shall  originate  in  the 
House  of  Representatives,  and  shall  not  be  altered  or  amended  by  the 
Senate.  No  money  shall  be  drawn  from  the  public  treasury,  but  in 
pursuance  of  appropriations  that  shall  originate  in  the  House  of 
Representatives. 

Section  6.  The  House  of  Representatives  shall  have  the  sole  power 
of  impeachment.     It  shall  choose  its  Speaker  and  other  officers. 

Section  7.  Vacancies  in  the  House  of  Representatives  shall  be 
supplied  by  writs  of  election  from  the  Executive  authority  of  the  State 
in  the  representation  from  which  they  shall  happen. 

ARTICLE   V. 

Section  1.  The  Senate  of  the  United  States  shall  be  chosen  by  the 
Legislatures  of  the  several  States.  Each  Legislature  shall  choose  two 
members.  Vacancies  may  be  supplied  by  the  Executive  until  the  next 
meeting  of  the  Legislature.     p]ach  member  shall  have  one  vote. 

Section  2.  The  Senators  shall  be  chosen  for  six  years;  but  imme- 
diately after  the  first  election,  they  shall  be  divided,  by  lot,  into  three 
classes,  as  nearly  as  may  be,  numbered  one,  two,  and  three.  The  seats 
of  the  members  of  the  first  class  shall  be  vacated  at  the  expiration  of 
the  second  year;  of  the  second  class  at  the  expiration  of  the  fourth 
year;  of  the  third  class  at  the  expiration  of  the  sixth  year;  so  that  a 
third  party  of  the  members  may  be  chosen  every  second  year. 

Section  3.  Every  member  of  the  Senate  shall  be  of  the  age  of 
thirty  years  at  least;  shall  have  boon  a  citizen  in  the  United  States  for 
at  least  four  years  before  his  election;  and  shall  be,  at  the  time  of  his 
election,  a  resident  of  the  State  for  which  he  shall  be  chosen. 

Section  4.  The  Senate  shall  choose  its  own  President  and  other 
officers. 

ARTICLE   VL 

Section  1.  The  times,  and  places,  and  manner  of  holding  the 
elections  of  the  nuinbers  of  each  House,  shall  be  prescribed  by  the 
Legislature  of  each  State;  but  their  provisions  concerning  them  may, 
at  any  time,  be  altered   by   the  Leixislature  of  the  United  States. 

Section  2.  'Jlie  Le^nsjature  of  the  United  States  shall  have  authority 
to  estal)lish  such  uniform  (jualific^itious  of  the  members  of  each  House. 
with  retrard  to  ]»r(>])erty,  as  to  the  said  Legislature  shall  seem  expedient. 

Section  r>.     In   each  House  a  majority  of  the  members  shall  con- 
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stitute  a  quorum  to  do  business;  but  a  smaller  number  maj  adjourn 
from  daj  to  day. 

Section  4.  Each  House  shall  be  the  judge  of  the  elections,  returns, 
and  qualifications,  of  its  own  members. 

Section  5.  Freedom  of  speech  and  debate  in  the  Legislature  shall 
not  be  impeached  or  questioned  in  any  court  or  place  out  of  the  Legis- 
lature; and  the  members  of  each  House  shall,  in  all  eases,  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged  from  arrest  during  their 
attendance  at  Congress,  and  in  going  to  and  returning  from  it. 

Section  6.  Each  House  may  determine  the  rules  of  its  proceedings; 
may  punish  its  members  for  disorderly  behavior;  and  may  expel  a 
member. 

Section  7.  The  House  of  Representatives,  and  the  Senate,  when  it 
shall  be  acting  in  a  legislative  capacity,  shall  keep  a  journal  of  their 
proceedings,  and  shall,  from  time  to  time,  publish  them;  and  the  yeas 
and  nays  of  the  members  of  each  House,  on  any  question,  shall,  at  the 
desire  of  one-fifth  part  of  the  members  present,  be  entered  on  the 
Journal. 

Section  8.  Neither  House,  without  the  consent  of  the  other,  shall 
adjourn  for  more  than  three  days,  nor  to. any  other  place  than  that  at 
which  the  two  Houses  are  sitting.     But  this  regulation  shall  not  extend 

to  the  Senate  when  it  shall  exercise  the  powers  mentioned  in  the  

Article. 

Section  9.  The  members  of  each  House  shall  be  ineligible  to,  and 
incapable  of  holding,  any  office  under  the  authority  of  the  United 
States,  during  the  time  for  which  they  shall  respectively  be  elected;  and 
the  members  of  the  Senate  shall  be  ineligible  to,  and  incapable  of  hold- 
ing, any  such  office  for  one  year  afterwards. 

Section  10.  The  members  of  each  House  shall  receive  a  compensa- 
tion for  their  services,  to  be  ascertained  and  paid  by  the  State  in  which 
they  shall  be  chosen. 

Section  11.  The  enacting  style  of  the  laws  of  the  United  States 
shall  be,  "Be  it  enacted,  and  it  is  hereby  pnactcd,  by  the  House  of 
Representatives  and  by  the  Senate  of  the  United  States,  in  Congress 
assembled." 

Section  12.  Each  House  shall  possess  the  right  of  originating  bills, 
except  in  the  cases  before  mentioned. 

Section  13.  Every  bill,  which  shall  have  passed  the  House  of 
Representatives  and  the  Senate,  shall,  before  it  becomes  a  law,  be 
presented  to  the  President  of  the  United  States  for  his  revision.  If, 
upon  such  revision,  he  approve  of  it,  he  shall  signify  his  approbation 
by  signing  it.  But  if,  upon  such  revision,  it  shall  appear  to  him 
improper  for  being  passed  into  a  law,  he  shall  return  it,  together  with 
his  objections  against  it,  to  that  House  in  which  it  shall  have  orig- 
inated; who  shall  enter  the  objections  at  large  on  their  Journal,  and 
proceed  to  reconsider  the  bill.    But  if,  after  such  reconsideration,  two- 
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thirds  of  that  House  shall,  notwithstanding  the  objections  of  the  Presi- 
dent, agree  to  pass  it,  it  shall,  together  with  his  objections,  be  sent  to 
the  other  House,  by  which  it  shall  likewise  be  reconsidered,  and  if 
approved  by  two-thirds  of  the  other  House  also,  it  shall  become  a  law. 
But  in  all  such  cases,  the  votes  of  both  Houses  shall  be  determined  by 
yeas  and  nays;  and  the  names  of  the  persons  voting  for  or  against  the 
bill,  shall  be  entered  ou  the  Journal  of  each  House  respectively.  If  any 
bill  shall  not  be  returned  by  the  President  within  seven  days  after  it 
shall  have  been  presented  to  him,  it  shall  be  a  law,  unless  the  Legisla- 
ture, by  their  adjournment,  prevent  its  return;  in  which  case  it  shall 
not  be  a  law. 

ARTICLE    VII. 

Section  1.  The  Legislature  of  the  United  States  shall  have  the 
power  to  lay  and  collect  taxes,  duties,  imposts  and  excises; 

To  regulate  curiirnorce  with  foreign  nations,  and  among  the  several 
States; 

To  establish  an  uniform  rule  of  naturalization  throughout  the  United 
States; 

To  coin  money; 

To  regulate  llio  vjihic  of  foreign  coin; 

To  fix  the  standard  of  weights  and  measures; 

To  establish  {)08t-olTices; 

To  borrow  monoy,  and  emit  bills  on  the  credit  of  the  United  States; 

To  a])point  a  Treasurer  by  ballot; 

To  constitute   tribunals  inferior  to   the   Supreme   Court; 

To  make  rules  eoucerning  captures  on  land  and  water; 

To  declare  the  law  and  punisliment  of  piracies  and  felonies  com- 
mitted on  the  lii^ih  s(\'is,  and  the  punishment  of  counterfeiting  the  coin 
of  the  United  States,  and  of  (dfences  against  the  law  of  nations; 

To  subdue  a  re]»elli(»n  in  any  State,  on  the  application  of  its  Legis- 
lature; 

To  make  war; 

To  raise  armies; 

To   bull  I   and   cijuiit   fleets; 

Tvj  fall  foith  th«^  aid  of  the  militia,  in  order  to  execute  the  laws  of 
the  riiioii,  enforce  treaties,  sup[)ress  insurrections,  and  repeal  invasions: 

And  to  make  all  laws  that  shall  be  necessary  and  proper  for  carry- 
ing into  executiou  the  forc^^oiuir  j»o\\eis,  an<l  all  other  powers  vested  by 
this  Const itnt ion  in  (he  (loviM-nment  of  the  United  States,  or  in  any 
department  or  olHce  tln'n^nf. 

Section  li.  Treason  ai^ainst  the  United  States  shall  consist  only  in 
levyin;^  war  a^aiu^t  the  United  States,  or  any  of  them;  and  in  adhering 
to  the  enemii'<  (»f  the  United  States,  or  any  of  them.  The  Legislature 
of  the  United  States  shall  liav*^  power  to  declare  the  punishment  of 
treason.  No  person  shall  be  coii\icte(l  of  treason,  unless  on  the  testi- 
mony of  two  witnesses.     Nd  attainder  (»f  treason  shall  work  corruption 
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of  blood,  nor  forfeiture,  except  during  the  life  of  the  person  attainted. 

Section  3.  The  proportions  of  direct  taxation  shall  be  regulated  by 
the  whole  number  of  white  and  other  free  citizens  and  inhabitants  of 
every  age,  sex  and  condition,  including  those  bound  to  servitude  for  a 
term  of  years,  and  three-fifths  of  all  other  persons  not  comprehended  in 
the  foregoing  description  (except  Indians  not  paying  taxes);  which 
number  shall,  within  six  years  after  the  first  meeting  of  the  Legislature, 
and  within  the  term  of  every  ten  years  afterwards,  be  taken  in  such'  a 
manner  as  the  said  Legislature  shall  direct. 

Section  4.  No  tax  or  duty  shall  be  laid  by  the  Legislature  on 
articles  exported  from  any  State;  nor  on  the  migration  or  importation 
be  prohibited. 

Section  5.  No  capitation  tax  shall  be  laid,  unless  in  proportion  to 
the  census  hereinbefore  directed  to  be  taken. 

Section  6.  No  navigation  act  shall  be  passed  without  the  assent 
of  two-thirds  of  the  members  })roscnt  in  each  House. 

Section  7.     The  United  States  shall  not  grant  any  title  of  nobility. 

ARTICLE    VIII. 

The  acts  of  the  Legislature  of  the  United  States  made  in  pursuance 
of  this  Constitution,  and  all  treaties  made  under  the  authority  of  the 
United  States,  shall  be  tlie  supreme  law  of  the  several  States,  and  of 
their  citizens  and  inhabitants;  and  the  Judges  in  the  several  States  shall 
be  bound  thereby  in  their  (hM-isioiis,  anything  in  tlie  Constitution  or  laws 
of  the  several  States  to  the  contrary  notwithstanding. 

ARTICLE   LX. 

Section  1.  The  Senate  of  tlie  United  States  shall  have  power  to 
make  treaties,  and  to  a]>|)oint  ambassadors,  and  Judges  of  the  Supreme 
Court. 

Section  2.  Li  all  disputes  and  controversies  now  subsisting,  or  that 
may  hereafter  subsist,  between  two  or  more  States,  respecting  jurisdic- 
tion or  territory,  the  Senate  shall  possess  the  following  powers:  When- 
ever the  Legislature,  or  the  Executive  authority,  or  lawful  agent  of  any 
State,  in  controversy  with  ariotlier.  shall  be  memorial  to  the  Senate, 
state  the  matter  in  question,  an«l  apj>ly  for  a  hearing,  notice  of  such 
memorial  and  application  sliall  l)e  giv^n,  by  order  of  the  Senate,  to  the 
Legislature,  or  the  Executive  authority,  of  the  other  State  in  controversy. 
The  Senate  shall  also  assign  a  day  for  the  apy^earance  of  the  parties, 
by  their  agents,  before  that  House.  Tlie  agents  shall  be  directed  to 
appoint,  by  joint  consent,  conimissioners  or  judges  to  constitute  a  court 
for  hearing  and  determining  tlie  matter  in  question.  But  if  the  agents 
cannot  agree,  the  Senate  shall  name  three  persons  out  of  each  of  the 
several  States;  and  from  the  list  of  such  persons  each  party  shall 
alternately  strike  out  one,  until  the  number  shall  be  reduced  to  thirteen; 
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and  from  that  number,  not  less  than  seven,  nor  more  than  nine  names, 
as  the  Senate  shall  direct,  shall,  in  their  presence,  be  drawn  ont  by  lot; 
and  the  persons  whose  names  shall  be  drawn,  or  any  five  of  them,  shall 
be  commissioners  or  judges  to  hear  and  finally  determine  the  contro- 
versy; provided  a  majority  of  the  judges  who  shall  hear  the  eanse  agree 
in  the  determination.  If  either  party  shall  neglect  to  attend  at  the  day 
assigned,  without  showing  sufficient  reasons  for  not  attending,  or  being 
present  shall  refuse  to  strike,  the  Senate  shall  proceed  to  nominate 
three  persons  out  of  each  State,  and  the  Clerk  of  the  Senate  shall  strike 
in  behalf  of  the  party  absent  or  refusing.  If  any  of  the  parties  shall 
refuse  to  submit  to  the  authority  of  such  court,  or  shall  not  appear  to 
prosecute  or  defend  their  claim  or  cause,  the  court  shall  nevertheless 
proceed  to  pronounce  judgment.  The  judgment  shall  be  final  and  con- 
clusive. The  proceedings  shall  be  transmitted  to  the  President  of  the 
Senate,  and  shall  be  lodged  among  the  public  records  for  the  security  of 
the  parties  concerned.  Every  commissioner  shall,  before  he  sit  in  judg- 
ment, take  an  oath  to  be  administered  by  one  of  the  judges  of  the 
Supreme  or  Superior  Court  of  the  State  where  the  cause  shall  be  tried, 
'*well  and  truly  to  hear  and  determine  the  matter  in  question,  according 
to  the  best  of  his  judgment,  without  favor,  affection,  or  hope  of 
reward." 

Section  3.  All  controversies  concerning  lands  claimed  under  dif- 
ferent grants  of  two  or  more  States,  whose  jurisdictions,  as  they  respect 
such  lands,  shall  have  been  decided  or  adjusted  subsequently  to  such 
grants,  or  any  of  them,  shall,  on  application  to  the  Senate,  be  finally 
determined,  as  near  as  may  be,  in  the  same  manner  as  is  before 
prescribed  for  deciding  controversies  between  different  States. 

ARTICLE  X. 

Section  1.  The  Executive  power  of  the  United  States  shall  be 
vested  in  a  single  person.  His  style  shall  be,  "The  President  of  the 
United  States  of  America;"  and  his  title  shall  be,  "His  Excellency."  He 
shall  be  elected  by  ballot  by  the  Legislature.  He  shall  hold  bis  office 
during  the  term  of  seven  years;  but  shall  not  be  elected  a  second  time. 

Section  2.  He  shall,  from  time  to  time,  give  information  to  the 
Legislature  of  the  state  of  the  Union.  He  may  recommend  to  their 
consideration  such  measures  as  he  shall  judge  necessary  and  expedient. 
He  may  convene  them  on  extraordinary  occasions.  In  cases  of  disagree- 
ment between  the  two  Houses,  with  regard  to  the  time  of  adjournment, 
he  may  adjourn  them  to  such  time  as  he  thinks  proper.  He  shall  take 
care  that  the  laws  of  the  United  States  be  duly  and  faithfully  executed. 
He  shall  commission  all  the  officers  of  the  United  States;  and  shall 
appoint  officers  in  all  cases  not  otherwise  provided  for  by  this  Constitu- 
tion. He  shall  receive  Ambassadors,  and  may  correspond  with  the 
supreme  executives  of  the  several  States.  He  shall  have  power  to  grant 
reprieves  and  pardons,  but  his  pardon  shall  not  be  pleadable  in  bar  of 
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an  impeachment.  He  shall  be  Commander-in-Chief  of  the  army  and 
navy  of  the  United  States,  and  of  the  militia  of  the  several  States.  He 
shall,  at  stated  times,  receive  for  his  services  a  compensation,  which 
shall  neither  be  increased  nor  diminished  during  his  continuance  in 
office.     Before  he  shall  enter  on  the  duties  of  his  department,  he  shall 

take  the  following  oath  or  affirmation,  "I, ,  solemnly  swear  (or 

affirm)  that  I  will  faithfully  execute  the  office  of  President  of  the 
United  States  of  America."  He  shall  be  removed  from  his  office  on 
impeachment  by  the  House  of  Representatives,  and  conviction  in  the 
Supreme  Court,  of  treason,  bribery,  or  corruption.  In  case  of  his 
removal,  as  aforesaid,  death,  resignation,  or  disability  to  discharge  the 
powers  and  duties  of  his  office,  the  President  of  the  Senate  shall  exercise 
those  powers  and  duties,  until  another  President  of  the  United  States  be 
chosen,  or  until  the  disability  of  the  President  be  removed. 

ARTICLE  XI. 

Section  1.  The  Judicial  power  of  the  United  States  shall  be  vested 
in  one  Supreme  Court,  and  in  such  inferior  courts,  as  shall  when  neces- 
sary, from  time  to  time,  be  constituted  by  the  Legislature  of  the  United 
States. 

Section  2.  The  Judges  of  the  Supreme  Court,  and  of  the  inferior 
courts,  shall  hold  their  offices  during  good  behavior.  They  shall,  at 
stated  times,  receive  for  their  services  a  compensation,  which  shall  not 
be  diminished  during  their  continuance  in  office. 

Section  3.  The  jurisdiction  of  the  Supreme  Court  shall  extend  to 
all  cases  arising  under  laws  passed  by  the  Legislature  of  the  United 
States;  to  all  cases  affecting  ambassadors,  other  public  ministers  and 
counsel;  to  the  trial  of  impeachments  of  officers  of  the  United  States; 
to  all  cases  of  admiralty  and  inaritiine  jurisdiction;  to  controversies 
between  two  or  more  States  (except  such  as  shall  regard  territory  or 
jurisdiction);  between  a  State  and  citizens  of  another  State;  between 
citizens  of  different  States;  and  between  a  State,  or  the  citizens  thereof, 
and  foreign  States,  citizens  or  subjects.  In  crises  of  ini])cachment,  cases 
affecting  ambassadors,  other  public  ministers  and  consuls,  and  those  in 
which  a  State  shall  be  party,  this  jurisdiction  shall  be  original.  In  all 
the  other  cases  before  mentioned,  it  shall  be  appellate,  with  such  excep- 
tions, and  under  such  regulations,  as  the  Legislature  shall  make.  The 
Legislature  may  assign  any  part  of  the  jurisdiction  above  mentioned 
(except  the  trial  of  the  President  of  the  United  States)  in  the  manner, 
and  under  the  limitations  which  it  shall  think  proper,  to  such  inferior 
courts,  as  it  shall  constitute  from  time  to  time. 

Section  4.  The  trial  of  all  criminal  offences  (except  in  cases  of 
impeachment)  shall  be  in  the  State  where  they  shall  be  committed;  and 
shall  be  by  jury. 

Section  5.  Judgment,  in  cxises  of  impeachment,  shall  not  extend 
further   than   to   removal    from    office,   and    disqualification   to    hcdd    and 


530  CONSTITUTIONAL  LAW. 

enjoy  any  office  of  honor,  trust  or  profit,  under  the  United  States.  But 
the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment, 
trial,  judgment  and  punishment  according  to  law. 

ARTICLE  XII. 

No  State  shall  coin  money;  nor  grant  letters  of  nriarque  and  reprisal; 
nor  enter  into  any  treaty,  alliance  or  confederation;  nor  grant  any  title 
of  nobility. 

ARTICLE  XIIL 

No  state,  without  the  consent  of  the  Legislature  of  the  United 
States,  shall  emit  bills  of  credit,  or  make  anything  but  specie  a  tender 
in  payment  of  debts;  nor  lay  imposts  or  duties  on  imports;  nor  keep 
troops  or  ships  of  war  in  time  of  peace;  nor  enter  into  any  agreement 
or  compact  with  another  State,  or  with  any  foreign  power;  nor  engage 
in  any  war,  unless  it  shall  be  actually  invaded  by  enemies,  or  the  danger 
of  invasion  be  so  imminent  as  not  to  admit  of  a  delay  until  the  Legis- 
lature of  the  United  States  can  be  consulted. 

ARTICLE  XIV. 

Tlic  citizens  of  o«ch  State  shall  be  entitled  to  all  privileges  an«l 
iirinnniities  of  citizens  in  the  several  States. 

ARTICLE  XV. 

Any  person  charged  with  treason,  felony  or  high  misdemeanor  in  any 
suite,  who  sliall  flee  from  justice,  and  shall  be  found  in  any  other 
State,  shall,  on  demand  of  the  Executive  power  of  the  State  from  which 
lie  fled,  be  <lo]ivere<l  up  and  removed  to  the  State  having  jurisdiction  of 
the  offence. 

ARTICLE  XVL 

Eiill  faitli  sliall  be  ^iwu  in  each  State  to  the  acts  of  the  Legisla- 
tures,  ;in<l   to   tlie   records   and   judicial   proceedings  of   the   courts   and 

magistrates,  of  c\ery  otlier  State. 

ARTICLE  XVIL 

New  States  lawfully  constituted  or  established  within  the  limits  of 
tlic  United  States  may  be  admitted,  by  the  Legislature,  into  this  gov- 
ernment, }»ut  to  sucli  admission  the  consent  of  two-thirds  of  the  members 
present  in  each  House  shall  be  necessary.  If  a  new  State  shall  arise 
within  the  limits  of  any  of  tiie  present  States,  the  consent  of  the  Legis- 
latures of  such  States  sliall  be  also  necessary  to  its  admission.  If  the 
adniission  be  consented  to,  the  new  States  shall  be  admitted  on  the  same 
terms  witli  the  original  States.  But  the  Legislature  may  make  condi- 
tions with  tlie  new  States,  concerning  the  j)ublic  debt  which  shall  be  then 
subsisting. 
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ARTICLE  XVIII.       , 

The  United  States  shall  guarantee  to  each  State  a  republican  form 
of  government;  and  shall  protect  each  State  against  foreign  invasions, 
and,  on  the  application  of  its  Legislature,  against  domestic  violence. 

ARTICLE  XIX. 

On  the  application  of  the  Legislatures  of  two-thirds  of  the  States 
in  the  Union,  for  an  amendment  of  this  Constitution,  the  Legislature 
of  the  United  States  shall  call  a  convention  for  that  purpose. 

ARTICLE  XX. 

The  members  of  the  Legislatures,  and  the  Executive  and  Judicial 
officers  of  the  United  States,  and  of  the  several  States,  shall  be  bound  by 
oath  to  support  this  Constitution. 

ARTICLE  XXI. 

The  ratification  of  the  Conventions  of States  shall  be  sufficient 

for  organizing  this  Constitution. 

ARTICLE  XXII. 

This  Constitution  shall  be  laid  before  the  United  States  in  Congress 
assembled,  for  their  approbation;  and  it  is  the  opinion  of  tliis  Conven- 
tion, that  it  should  be  afterwards  submitted  to  a  Convention  chosen  in 
each  State,  under  the  recommendation  of  its  Legislature,  in  order  to 
receive  the  ratification  of  such  Convention. 

ARTICLE  XXIIL 

To  introduce  this  government,  it  is  the  opinion  of  this  Convention, 
that  each  assenting  Contention  should  notify  its  assent  and  ratification 
to    the    United    States    in    Congress    asserid)le<l;     tiiat    C'ongress,    after 

receiving  the  assent  and  ratification  of  the  Conventions  of  States, 

should  app<nnt  and  puldish  a  day,  as  early  as  may  be,  and  appoint  a 
place,  for  commencing  proceedings  nn<ler  tliis  Constitution;  that  after 
such  publication,  the  Tjegislatnres  of  the  several  States  should  elect 
members  of  the  Senate  and  direct  tlie  election  of  ni(Mnl)ers  of  the  House 
of  Representatives;  and  that  the  members  of  the  Legislature  should 
meet  at  the  time  and  place  assigned  by  Congress,  and  should,  as  soon 
as  may  be  after  their  meeting,  choose  the  Presi^lent  of  the  United 
States,  and  proceed  to  execute  tins  Constitution. 
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CONSTITUTION  OF  THE  UNITED  STATES. 

We,  the  People  of  the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquillity,  provide  for 
the  common  defence,  promote  the  general  welfare,  and  secure  the  bless- 
ings of  liberty  to  ourselves  and  our  posterity,  do  ordain  and  establish 
this  Constitution  for  the  United  States  of  America. 

ARTICLE  I. 

Section  I.  All  legislative  powers  herein  granted  shall  be  vested  in 
a  Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and 
House  of  Representatives. 

Section  II. — 1.  The  House  of  Representatives  shall  be  composed 
of  members  chosen  every  second  year  by  the  people  of  the  several  States, 
and  the  electors  in  each  State  shall  have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the  State  Legislature. 

2.  No  person  shall  be  a  representative  who  shall  not  have  attained 
to  the  age  of  twenty-five  years,  and  been  seven  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that 
State  in  which  he  shall  be  chosen. 

3.  Representatives  and  direct  taxes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this  Union,  according  to 
their  respective  numbers,  which  shall  be  determined  by  adding  to  the 
whole  number  of  free  persons,  including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indians  not  taxed,  three-fifths  of  all  other 
persons.  The  actual  enumeration  shall  be  made  within  three  years  after 
the  first  meeting  of  the  Conj^rcss  of  tlie  United  States,  and  within  every 
subsequent  tonn  of  ten  years,  in  such  manner  as  they  shall  by  law  direct. 
The  number  of  representatives  shall  not  exceed  one  for  every  thirty 
thousand,  but  each  State  shall  have  at  least  one  representative;  and 
until  such  euuincration  shall  be  made,  the  State  of  New  Hampshire  shall 
1)0  entitled  to  choose  three;  Massaclmsetts,  eight;  Rhode  Island  and 
Providence  Plantations,  one;  Connecticut,  five;  New  York,  six;  New 
Jersey,  four;  Pennsylvania,  eight;  Delaware,  one;  Maryland,  six;  Vir- 
ginia, ten;  North  Carolina,  tivo;  South  Carolina,  five;  and  Georgia,  three. 

4.  When  vacancies  hayipon  in  the  representation  from  any  State, 
the  executive  authority  thereof  sliall  issue  writs  of  election  to  fill  such 
vacancies. 
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5.  The  House  of  Representatives  shall  choose  their  Speaker  and 
other  officers;  and  shall  have  the  sole  power  of  impeachment. 

Section  III. — 1.  The  Senate  of  the  United  States  shall  be  com- 
posed of  two  senators  from  each  State,  chosen  by  the  Legislature  thereof, 
for  six  yearsj  and  each  senator  shall  have  one  vote. 

2.  Immediately  after  they  shall  be  assembled  in  consequence  of  the 
first  election,  they  shall  be  divided  as  equally  as  may  be  into  three 
classes.  The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at 
the  expiration  of  the  second  year;  of  the  second  class,  at  the  expiration 
of  the  fourth  year;  and  of  the  third  class,  at  the  expiration  of  the  sixth 
year,  so  that  one-third  may  be  chosen  every  second  year;  and  if  vacancies 
happen  by  resignation,  or  otherwise,  during  the  recess  of  the  Legislature 
of  any  State,  the  executive  thereof  may  make  temporary  appointments 
until  the  next  meeting  of  the  Legislature,  which  shall  then  fill  such 
vacancies. 

3.  No  person  shall  be  a  senator  who  shall  not  have  attained  to 
the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that  State 
for  which  he  shall  be  chosen. 

4.  The  Vice-President  of  the  United  States  shall  be  president  of 
the  Senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

5.  The  Senate  shall  choose  their  other  officers,  and  also  a  president 
pro  iempor€f  in  the  absence  of  the  Vice-President,  or  when  he  shall 
exercise  the  office  of  President  of  the  United  States. 

6.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments, 
when  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation. 
When  the  President  of  the  United  States  is  tried,  the  Chief-.Tustice  shall 
preside;  and  no  person  shall  be  convicted  without  the  concurrence  of 
two-thirds  of  the  members  present. 

7.  Judgment  in  cases  of  impeachment  shall  not  extend  further 
than  to  removal  from  office,  and  disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust,  or  profit  under  the  United  States;  but  the  party 
convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment,  according  to  law. 

Section  IV. — 1.  The  times,  places,  and  manner  of  holding  elec- 
tions for  senators  and  representatives  shall  be  prescribed  in  each  State 
by  the  Legislature  thereof;  but  the  Congress  may  at  any  time,  by  kiw, 
make  or  alter  such  regulations,  except  as  to  the  places  of  choosing 
senators. 

2.  The  Congress  shall  assemble  at  least  once  in  every  year,  and 
such  meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall 
by  law  appoint  a  different  day. 

Section  V.— 1.  Each  house  shall  be  the  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  members,  and  a  majority  of  each 
shall  constitute  a  quorum  to  do  business;  but  a  smaller  number  may 
adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the  attend- 
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aiice  of  absent  members,  in  such  manner,  and  under  such  penalties,  as 
each  house  may  provilo. 

2.  Each  house  may  «l»*t«*rinino  tho  rules  of  its  proceedings,  punish 
its  mcinbors  for  disorderly  beliavior,  and,  with  the  concurrence  of  two- 
thirds,  expel  a  member. 

3.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in  their 
judgment  require  secrecy,  and  the  yeas  and  nays  of  the  members  of 
either  house  on  any  question  shall,  at  the  desire  of  one-fifth  of  those 
present,  be  entered  on  the  journal. 

4.  Neither  house,  during  the  session  of  ('ongress,  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  the  two  houses  shall  be  sitting. 

Section  VI. —  1.  The  senators  an<l  representatives  shall  receive  a 
eompensation  for  their  services,  to  be  ascertained  by  law,  and  paid  out 
of  the  treasury  of  the  United  States.  They  shall  in  all  cases,  except 
treason,  felony,  and  breach  of  tlu'  peace,  be  privileged  from  arrest  during 
their  attendjince  at  the  session  of  tlieir  respective  houses,  and  in  going 
to  and  returning  from  the  same;  and  for  any  speech  or  debate  in  either 
house,  tliey  -^hall  not  be  (pu'stioned  in  any  other  place. 

2.  No  senator  or  representative  shall,  during  the  time  for  which  he 
was  ele(Med,  be  aj)pointed  to  any  civil  office  under  the  authority  of  the 
United  States,  which  shall  have  been  created,  or  the  emoluments  whereof 
sliall  have  been  iu'Teased,  during  such  time;  and  no  person  holding  any 
othce  under  the  United  States  shall  be  a  member  of  either  house  during 
his  continuance  in  office. 

Section  X'II. —  1.  All  bills  for  raising  revenue  shall  originate  in 
tlic  House  of  lie])resentatives;  but  the  Senate  may  propose  or  concur 
with  amendments,  as  on  (ttlicr  bilU. 

-.  Every  bill  wliicli  shall  ]iav<.'  passed  the  House  of  Representatives 
and  tli(»  Scnnte,  sliall,  bet^tre  it  be< onie  a  law,  be  presented  to  the  Presi- 
dent of  the  I'liiteil  Stales:  if  he  approve,  he  shall  sign  it,  but  if  not,  he 
sliall  return  it,  N\itli  his  objections,  to  tluit  house  in  which  it  shall  have 
(»ri*^in:ite(l,  who  shall  enter  the  objections  at  large  on  their  journal,  and 
j)rocee<1  to  reconsider  it.  If  itter  such  reconsideration,  two-thirds  of 
that  house  shall  ai,n-e«>  to  pass  the  bill,  it  shall  be  sent,  together  with  the 
objections,  to  the  other  house,  by  which  it  shall  likewise  be  reconsidered, 
and  if  appro\('(l  l»y  two  thirds  ni'  rhai  liouse,  it  shall  become  a  law.  But 
ill  all  such  cases  the  votes  of  both  houses  shall  be  determined  by  yeas  and 
nays,  :!nd  the  names  of  the  jiersi.ns  voting  for  and  against  the  bill  shall 
b(>  enter(Ml  on  the  journal  f>f  <'ach  house  respectively.  If  any  bill  slial! 
not  be  returned  l)y  tin*  President  within  ten  days  (Sunday  excepted) 
after  it  sliall  ha\e  been  ]»resente(l  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  si^rne,]  it,  unless  the  Congress  by  their  adjournment 
p?-event  its  r<>turn.  in  which  case  it   shall  n<»t  be  a  law. 

'.\.     I'lvery  <H(ler.  lesolutinn,  or  votc^  to  \\hieh  the  concurrence  of  the 
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Senate  and  House  of  Representatives  may  be  necessary  (except  on  a 
question  of  adjournment)  shall  be  presented  to  the  President  of  the 
United  States;  and  before  the  same  shall  take  effect,  shall  be  approved 
by  him,  or  being  disapproved  by  him,  shall  be  repassed  by  two-thirds 
of  the  Senate  and  House  of  Representatives,  according  to  the  rules  and 
limitations  prescribed  in  the  case  of  a  bill. 

Section  VIII. — 1.  The  Congress  shall  have  power  to  lay  and  col- 
lect taxes,  duties,  imposts,  and  excises,  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the  United  States;  but  all 
duties,  imposts,  and  excises  shall  be  uniform  throughout  the  United 
States; 

2.  To  borrow  money  on  the  credit  of  the  United-  States; 

3.  To  regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral States,  and  with  the  Indian  tribes; 

4.  To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the  United  States; 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin, 
and  fix  the  standard  of  weights  and  measures; 

6.  To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States; 

7.  To  establish  post-offices  and  post-roads; 

8.  To  promote  the  progress  of  science  and  useful  arts,  by  securing, 
for  limited  times,  to  authors  and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries; 

9.  To  constitute  tribunals  inferior  to  the  Supreme  Court; 

10.  To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offenses  against  the  law  of  nations; 

11.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water; 

12.  To  raise  and  support  armies,  but  no  appropriation  of  money  to 
that  use  shall  be  for  a  longer  term  than  two  years; 

13.  To  provide  and  maintain  a  navy; 

14.  To  make  rules  for  tho.  government  and  regulation  of  the  land 
and  naval  forces; 

15.  To  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insurrections,  and  repel  invasions; 

16.  To  provide  for  organizing,  arming,  and  disciplining  the  militia, 
and  for  governing  such  part  ot  them  as  may  be  employed  in  the  service 
of  the  United  States,  reserving  to  the  States  respectively  the  appoint- 
ment of  the  officers,  and  the  authority  of  training  the  militia  according 
to  the  discipline  prescribed  by  Congress; 

17.  To  exercise  exclusive  legislation  in  all  cases  whatsoever  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession  of 
particular  States,  and  the  acceptance  df  Congress,  become  the  seat  of  the 
government  of  the  United  States,  and  to  exercise  like  anthority  over  all 
places  purchased  by  the  consent  (»f  the  Legislature  of  the  Stat^*  in  which 
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the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings; — And 

18.  To  make  all  laws  which  shall  be  necessary  and  proper  for  car- 
rying into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution  in  Uie  government  of  the  United  States,  or  in  any 
department  or  oflScer  thereof. 

Section  IX. — 1.  The  migration  or  importation  of  such  persons  as 
any  of  the  States  now  existing  shall  think  proper  to  admit,  shall  not  be 
prohibited  by  the  Congress  prior  to  the  year  one  thousand  eight  hundred 
and  eight,  but  a  tax  or  duty  may  be  imposed  on  such  importation,  not 
exceeding  ten  dollars  for  each  person. 

2.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  public  safety 
may  require  it. 

3.  No  bill  of  attainder  or  ex-post-facto  law  shall  be  passed. 

4.  No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  propor- 
tion to  the  census  or  enumeration  hereinbefore  directed  to  be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  State. 

6.  No  preference  shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  State  over  those  of  another;  nor  shall  vessels 
bound  to,  or  from,  one  State,  be  obliged  to  enter,  clear,  or  pay  duties 
in  another. 

7.  No  money  shall  be  drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  by  law;  and  a  regular  statement  and  account 
of  the  receipts  and  expenditures  of  all  public  money  shall  be  published 
from  time  to  time. 

8.  No  title  of  nobility  shall  be  granted  by  the  United  States: 
And  no  person  holding  any  ofiice  of  profit  or  trust  under  them,  shall, 
without  the  consent  of  the  Congress,  accept  of  any  present,  emolument, 
office,  or  title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign 
state. 

Section  X. — 1.  No  State  shall  enter  into  any  treaty,  alliance,  or 
confederation;  grant  letters  of  marque  and  reprisal;  coin  money;  emit 
bills  of  credit;  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts;  pass  any  bill  of  attainder,  ex-post-facto  law,  or  law 
iiiipairin*,'  the  obligation  of  contracts,  or  grant  any  title  of  nobility. 

2.  No  State  shall,  without  the  consent  of  the  Congress,  lay  any 
impost  or  duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws;  and  the  net  produce  of  all 
duties  and  impost,  laid  l)y  any  State  on  imports  or  exports,  shall  be  for 
the  use  of  the  treasury  of  the  United  States;  and  all  such  laws  shall  be 
sulgect  to  the  revision  and  control  of  the  Congress. 

3.  No  State  shall,  without  the  consent  of  Congress,  lay  any  duty  of 
tonnage,  keep  troops,  or  ships-of  war,  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  State,  or  with  a  foreign  power,  or 
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engage  in  war,  unless  actually  invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay. 

ARTICLE  II. 

Section  I. — 1.  The  executive  power  shall  be  vested  in  a  President 
of  .the  United  States  of  America.  He  sliall  hold  his  office  during  the 
term  of  four  years,  and,  together  with  the  Vice-President,  chosen  for  the 
same  term,  be  elected,  as  follows: 

2.  Each  State  shall  appoint,  in  such  manner  as  the  Legislature 
thereof  may  direct,  a  number  of  electors,  equal  to  the  whole  number  of 
senators  and  representatives  to  which  the  State  may  be  entitled  in  the 
Congress;  but  no  senator  or  representative,  or  person  holding  an  office 
of  trust  or  profit  under  the  United  States,  shall  be  appointed  an  elector. 

3.  The  Congress  may  determine  the  time  of  choosing  the  electors, 
and  the  day  on  which  they  shall  give  their  votes;  which  day  shall  be  the 
same  throughout  the  United  States. 

4.  No  person  except  a  natural-born  citizen,  or  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible 
to  the  office  of  President;  neither  shall  any  person  bo  eligible  to  that 
office  who  shall  not  have  attained  to  the  age  of  thirty-five  years,  and 
been  fourteen  years  resident  within  the  United  States. 

6.  In  case  of  the  removal  of  the  President  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties  of  the 
said  office,  the  same  shall  devolve  on  the  Vice-President,  and  the  Congress 
may  by  law  provide  for  the  case  of  removal,  death,  resignation,  or  in- 
ability, both  of  the  President  and  Vice-President,  declaring  what  officer 
shall  then  act  as  President;  and  such  officer  shall  act  accordingly  until 
the  disability  be  removed,  or  a  President  shall  be  elected. 

6.  The  President  shall,  at  stated  times,  receive  for  his  services  a 
compensation  which  shall  neither  be  Increased  nor  diminished  during  the 
period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  period  any  other  emolument  from  the  United  States,  or  any 
of  them. 

7.  Before  he  enters  on  the  execution  of  his  office,  he  shall  take  the 
following  oath  or  affirmation: — "I  do  solemnly  swear  (or  affirm)  that  I 
will  faithfully  execute  the  office  of  President  of  the  United  States,  and 
will,  to  the  best  of  my  ability,  preserve,  protect,  and  defend  the  Consti- 
tution of  the  United  States." 

Skgtion  II. — 1.  The  President  shall  be  commander-in-chief  of  the 
army  and  navy  of  the  United  States,  and  of  the  militia  of  the  several 
States,  when  called  into  the  actual  service  of  the  United  States;  he  may 
require  the  opinion,  in  writing,  of  the  principal  officer  in  each  of  the 
executive  departments,  upon  any  subject  relating  to  the  duties  of  their 
respective  offices;  and  he  shall  have  power  to  grant  reprieves  and 
pardons  for  offenses  against  the  United  States,  except  in  cases  of  im- 
peachment 
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2.  He  shall  have  power,  by  and  >vith  the  advice  and  consent  of  the 
JSoiiate,  to  make  treatic-i,  provided  two- thirds  of  the  senators  present 
concur;  and  he  shall  nominate,  and  by  and  with  the  advice  and  consent 
of  the  Senate  shall  appoint  ambassadors,  other  public  ministers  and 
consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United 
States,  whose  appointments  are  not  herein  otherwise  pro\^ded  for,  and 
which  shall  be  established  by  law;  but  the  Congress  may  by  law  vest 
the  appointment  of  such  inferior  officers,  as  they  think  proper,  in  the 
President  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

3.  The  President  shall  have  power  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  Senate,  by  granting  commissions  which 
shall  expire  at  the  end  of  their  next  session. 

Section  III. — He  shall  from  time  to  time  give  to  the  Congress 
information  of  the  state  of  the  Union,  and  recommend  to  their  considera- 
tion such  measures  as  ho  shall  judge  necessary  and  expedient;  he  may. 
on  extraordinary  occasions,  convene  both  houses,  or  either  of  them,  and 
in  case  of  disagreement  between  tliem  with  respect  to  the  time  of 
adjournment,  he  may  adjourn  them  to  such  time  as  he  shall  think  proper; 
he  shall  receive  ambassadors  and  other  public  ministers;  he  shall  take 
care  that  the  laws  be  faithfully  exeeute<l,  and  shall  connnission  all  th«' 
officers  of  the  United  States. 

Section  I\'. — The  President,  Vice-President,  and  all  civil  officers  of 
the  United  States,  shall  be  removed  from  office  on  impeachment  for, 
and  conviction  of  treason,  bribery,  or  other  high  crimes  and  misde- 
meanors. 

ARTICLE  IIL 

Section  I. — The  judicial  power  of  the  United  States  shall  be  vested 
in  OTU*  Supreme  Court,  and  in  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordnin  and  establish.  The  judges,  both  of  the  Su- 
preme an«l  inferior  courts,  shall  liold  their  otlices  during  good  behavior, 
and  shall,  at  stati^l  times,  receive  for  their  services  a  compensation  which 
shall  not  be  (limiiiislieii  during  their  continuance  in  office. 

Section  IT. —  1.  The  judicial  power  shall  extend  to  all  cases,  in  law 
and  e<iuity,  ari^iii^^  uinler  this  Constitution,  the  laws  of  the  United 
States,  and  treati«\s  made,  or  which  shall  be  matle,  under  their  author- 
ity;— U)  all  cases  alTe(•ti^^  ambassndors,  other  public  ministers,  and 
e«msuls; — to  all  cases  of  admiralty  and  maritime  jurisdiction; — to  con- 
troversies to  whicli  tiie  I'nited  States  shall  be  a  party; — to  controversies 
hetwcH-n  two  or  more  States;-- between  a  State  and  citizens  of  another 
State; — between  citizens  of  dillerent  States; — between  citizens  of  tlio 
same  State  claiming  lands  un<ler  grants  of  different  States,  and  between 
a  State,  or  th(»  citizens  tliereof,  and  foreign  states,  citizens,  or  subject-s. 

L*.  In  all  cases  alfectiiitr  ambassadors,  other  public  ministers  and 
i-onsuls,  and  those  in  wliicli  a  State  sliall  be  party,  the  Supreme  Ci)urt 
shall  have  ori<,Mnal  jurisdiction.  Tn  all  tlie  otlier  cases  before  mentione<l, 
the  Sujireme  Court  shall  have  ai)i)ellate  /)nris«liction,  both  as  to  law  and 
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fact,  with  such  exceptions  and  under  such  regulations  as  the  Congress 
shall  make. 

3.  The  trial  of  all  crimes,  exc!<'pt  in  c^ihcs  of  impeachment,  shall  be 
by  jury;  and  such  trial  shall  be  held  in  the  State  where  the  said  crimes 
shall  have  been  committed;  but  when  not  committed  witliin  any  State, 
the  trial  sliall  be  at  such  place  or  places  as  the  Congress  may  by  law- 
have  directed. 

Section  III. — 1.  Treason  against  the  United  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  to  tlieir  enemies,  giving 
them   aid  and  comfort. 

2.  No  person  shall  be  convicted  of  trt^ason,  unless  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open  court. 

3.  The  Congress  shall  have  power  to  declare  the  punishment  of 
treason,  but  no  attainder  of  treason  shall  work  corruption  of  blood,  or 
forfeiture,  except  during  the  life  of  the  person  attainted. 

ARTICLE    IV. 

Section  I. — Full  faith  and  credit  shall  be  given  in  each  State  to 
the  public  acts,  records,  and  judicial  proceedings  of  every  other  State. 
And  the  Congress  may  by  general  laws  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the  effect  thereof. 

Section  II. — 1.  The  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States. 

2.  A  person  charged  in  any  State  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  State,  shall, 
on  demand  of  the  executive  authority  of  the  State  from  w'hich  he  fled, 
be  delivered  up,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime. 

3.  No  person  held  to  service  or  laljor  in  one  State,  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  regu- 
lation therein,  be  discharged  from  such  s<'rvice  or  labt»r,  but  sliall  be 
rlelivered  up  on  claim  of  tho  party  tr  vkhoin  sucli  service  or  labor  may 
be  due. 

Section  III. —  1.  New-  States  may  be  admitte<l  by  the  Congress 
into  this  Union;  but  no  new  State  shall  be  tornied  or  erected  within  the 
jurisdiction  of  any  other  State;  nor  any  State  l>e  formed  by  the  junction 
of  two  or  more  States,  or  parts  of  States,  without  the  consent  of  the 
Legislatures  of  the  States  concerned  as  well  as  of  tlie  (-ongress. 

2.  The  Congress  shall  hjive  [)ower  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  Ignited  States;  and  nothing  in  this  Constitution  shall 
be  so  construed  as  to  prejudice  any  claims  of  tlie  T'^nitcd  States,  or  of 
any  particular  State. 

Section  TV. — The  United  Statos  shall  guarantee  to  ovcry  State  in 
this  Union  a  republican  form  of  govoriinicnt,  and  shall  j>nrtect  (\'ich  of 
them  against   invasion,  ari«l  on  :i]>plic5itinu  of  tlic  Legislature*,  or  «)f  the 
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executive  (when  the  Legislature  cannot  be  convened)   against  domestic 
violence. 

ARTICLE   V. 

The  Congress,  whenever  two- thirds  of  both  houses  shall  deem  it 
necessary,  shall  propose  amendments  to  this  Constitution,  or,  on  the 
application  of  the  Legislatures  of  two-thirds  of  the  several  States,  shall 
call  a  convention  for  proposing  amendments,  which,  in  either  case,  shall 
be  valid  to  all  intents  and  purposes,  as  part  of  this  Constitution,  when 
ratified  by  the  Legislatures  of  three- fourths  of  the  several  States,  or  by 
conventions  in  three-fourths  thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  Congress;  provided  that  no  amend- 
ment which  may  be  made  prior  to  the  year  one  thousand  eight  hundred 
and  eight  shall  in  any  manner  affect  the  first  and  fourth  clauses  in  the 
ninth  section  of  the  first  article;  and  that  no  State,  without  its  consent, 
sliall  be  deprived  of  its  equal  suffrage  in  the  Senate. 

ARTICLE  VI. 

1.  All  debts  contracted,  and  engagements  entered  into,  before  the 
adoption  of  this  Constitution,  shall  be  as  valid  against  the  United  States 
under  this  Constitution,  as  under  the  confederation. 

2.  This  Constitution,  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof;  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding. 

3.  The  senators  and  representatives  before  mentioned,  and  the 
members  of  the  several  State  Legislatures,  and  all  executive  and  judicial 
officers,  both  of  the  United  States  and  of  the  several  States,  shall  be 
l)ound  by  oath  or  affirmation  to  support  this  Constitution;  but  no  re- 
ligious test  shall  ever  be  required  as  a  qualification  to  any  office  or 
public  trust  under  the  United  States. 

ARTICLE   VII. 

The  ratification  of  the  conventions  of  nine  States  shall  be  sufficient 
for  the  establishment  of  this  Constitution  between  the  States  so  ratifying 
the  same. 


APPENDIX  J. 
AMENDMENTS  TO  THE  CONSTITUTION. 

ARTICLE    I. 

Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press;  or  the  right  of  the  people  peaceably  to  assemble, 
and  to  petition  the  government  for  redress  of  grievances. 

ARTICLE   II. 

A  well-regulated  militia,  being  necessary  to  the  security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed. 

ARTICLE  III. 

No  soldier  shall,  in  time  of  peace,  be  (|uartered  in  any  house,  with 
nut  the  consent  of  the  owner,  nor  in  time  of  war,  but  in  u  manner  to  be 
prescribed  by  law. 

ARTICLE   IV. 

The  right  of  the  people  to  be  secure  in  their  i>ers(ms,  houses,  papers, 
and  effects,  against  unreasonable  sejirches  ami  seizures,  shall  not  be 
violated,  and  no  warrants  shall  issue,  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE   V. 

No  person  shall  be  held  to  answer  J  or  a  eajutal  or  otherwise  infa- 
mous crime,  unless  on  a  presentmoiit  or  indictment  of  a  jijrand  jury,  except 
in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in 
actual  service  in  time  of  war  and  public  danger;  nor  shall  any  person  be 
subject  for  the  same  offense  to  be  twice  ]>ut  in  jeop.irdy  of  life  or  limb; 
nor  shall  be  compelled  in  any  criminal  cnse  to  be  a  witness  against 
himself,  nor  to  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public  use,  with- 
out just  compensation. 

ARTIC:LE  VL 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  rij^ht  to  a 
speedy  and  public  trial,  by  :in  inijiartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall  have 
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been  previously  ascertained  by  -law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation;  to  be  confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for  obtaining  witnesses  in  his  favor,  and 
to  have  the  assistance  of  counsel  for  his  defense. 

ARTICLE  VII. 

In  suits  at  common  law,  where  the  value  in  controversy  shall  eicee«l 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no 
fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of  the 
United  States  than  according  to  the  rules  of  common  law. 

ARTICLE  VIIL 
Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted. 

ARTICLE   IX. 

Tiio  enuiuoration  in  the  Constitution  of  certain  rights,  shall  not  be 
construed  to  «kMiy  or  disparage  others  retained  by  the  people. 

ARTICLE   X. 

Tlic  powers  not  doloijatol  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  tlie  States,  are  reserved  to  the  States  respectively, 
or  to  the  people. 

ARTICLE   XI. 

The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
one  of  tlio  United  States  by  citizens  of  another  State,  or  by  citizens  or 
siil)je('ts  of  any   foreij^n  state. 

ARTICLE   XII. 

Tlie  electors  shall  meet  in  their  respective  States,  and  vote  by  ballot 
tor  Presi(l(>nt  and  \'iee-Pn^sid(Mit,  one  of  whom,  at  least,  shall  not  be  an 
inhabitant  of  the  ^aIne  State  with  themselves;  they  shall  name  in  their 
ballots  the  person  voted  for  as  President,  and  in  distinct  ballots  the 
person  voted  for  as  \'ioe-President;  and  they  shall  make  distinct  lists 
of  all  {H'rsc.ns  voted  for  as  President,  and  of  all  persons  voted  for  as 
Viee  President,  ami  of  the  nundjer  of  votes  for  each,  which  lists  they 
shall  sit^n  an<l  etrtify,  an<l  transmit  sealed  to  the  seat  of  the  government 
of  the  I'nited  Stat(^s,  directed  to  the  j)resident  of  the  Senate; — the 
president  of  tlie  Senate  shall,  in  the  presence  of  the  Senate  and  House 
of  Ke|>res('nla lives,  oju'n  all  the  eertifieates,  and  the  votes  shall  then  be 
eonnted;-  the  person  li:i\in^  the  j^reatest  number  of  votes  for  President, 
shall  be  the  {'resident ,  if  such  number  be  a  majority  of  the  whole  num- 
ber (tf  eleetois  app(>inte(l;  and  if  no  person  have  such  majority,  then  from 
the  persons  ha\iii;4  the  liii^lnst  numbers  not  exceeding  three  on  the  list 
of  thos(^  \oted  for  as  Presi<l(Mit.  the  House  of  Representatives  shall  choose 
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immediately,  by  ballot,  the  President.  But  in  choosing  the  President, 
the  votes  shall  be  taken  by  States,  the  representation  from  each  State 
having  one  vote;  a  quorum  for  this  purpose  shall  consist  of  a  member  or 
members  from  two-thirds  of  the  States,  and  a  majority  of  all  the  States 
shall  be  necessary  to  a  choice.  And  if  the  House  of  Representatives 
.shall  not  choose  a  President  whenever  the  right  of  choice  shall  devolve 
upon  them,  before  the  fourth  day  of  March  next  following,  then  the 
Vice-President  shall  act  as  President,  as  in  the  case  of  the  death  or 
other  constitutional  disability  of  the  President.  The  person  having  the 
greatest  number  of  votes  as  Vice-President,  shall  be  the  Vice-President, 
if  such  number  be  a  majority  of  the  whole  number  of  electors  appointed; 
and  if  no  person  have  a  majority,  then  from  the  two  highest  numbers 
on  the  list,  the  Senate  shall  choose  the  Vice-President;  a  quorum  for 
the  purpose  shall  consist  of  two-thirds  of  the  whole  number  of  senators, 
and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice.  But 
no  person  constitutionally  ineligible  to  the  office  of  President  shall  be 
eligible  to  that  of  Vice-President  of  the  United  States. 

ARTICLE  XIII. 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except  as 
a  punishment  for  crime,  whereof  the  person  shall  have  been  duly  con- 
victed, shall  exist  within  the  United  States,  or  any  place  subject  to  their 
jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

ARTICLE  XIV. 

Section  1.  All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  tliey  reside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States;  nor  shnll  any  State  deprive  any  person  of  life,  liberty, 
or  j>roperty,  without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws. 

Section  2.  Representatives  shall  be  appointed  among  the  several 
States  according  to  their  respective  numbers,  counting  the  whole  number 
of  persons  in  each  State  excluding  Indians  not  taxed.  But  when  the 
right  to  vote  at  any  election  for  the  clioice  of  electors  for  President  and 
Vice-President  of  tlie  LTiiitcMl  States,  ref>resentatives  in  Congress,  the 
executive  or  judicial  otlicers  of  a  State,  or  the  members  of  the  Legisla- 
ture thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State,  being 
twenty-one  years  of  age  and  citizens  of  the  United  States,  or  in  any 
way  abridged,  ('X<*«']>t  for  participation  in  rebellion  or  other  crime,  the 
basis  of  representation  tberein  sliall  be  rerliiced  in  the  proportion  which 
the  number  of  such  male  citizens  shall  bc^ar  to  the  whole  number  of  male 
citizens  twenty-one  years  of  ago  in  such  State. 
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Section  3.  No  person  shall  be  a  senator  or  representative  in  Con- 
gress, or  elector  of  President  or  Vice-President,  or  hold  any  office,  civil 
or  military,  under  the  United  States,  or  under  any  State,  having 
previously  taken  an  oath  as  a  member  of  Congress,  or  as  an  officer  of  the 
United  States,  or  as  a  member  of  any  State  Legislature,  or  as  an  ex- 
ecutive or  judicial  officer  of  any  State,  to  support  the  Constitution  of 
the  United  States,  shall  have  engaged  in  insurrection  or  rebellion  against 
the  same,  or  given  aid  or  comfort  to  the  enemies  thereof.  But  Congre^ 
may,  by  a  vote  of  two-thirds  of  each  house,  remove  such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the  United  States, 
authorized  by  law,  including  debts  incurred  for  payment  of  pension  and 
bounties  for  services  in  suppressing  insurrection  or  rebellion,  shall  not  be 
questioned.  But  neither  the  United  States  nor  any  State  shall  assume  or 
pay  any  debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion 
against  the  United  States,  or  any  claim  for  the  loss  or  emancipation  of 
any  slave;  but  all  such  debts,  obligations,  and  claims  shall  be  held  illegal 
and  void. 

Section  5.  Congress  shall  have  power  to  enforce,  by  appropriate 
legislation,  the  provisions  of  this  article. 

ARTICLE  XV. 

Section  1.  The  rights  of  citizens  of  the  Unite<i  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States,  or  by  any  State,  on  ac- 
count of  race,  color,  or  previous  condition  of  servitude. 

Section  2.  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 


APPENDIX  K. 
THE  INTEBSTATE  COMMERCE  ACT 

AS    AMENDED. 


[Hepburn  bill  amendments  in  bold-faced  type.] 


An  Act  to  regulate  commerce. 

Be  it  enacted  by  ihc  Senate  and  House  of  licjtrcscnfntivfs  of  the 
United  States  of  America  ih  Conf;rcss  a.'<snnhhd:  That  the  provisions 
of  this  Act  shall  apply  to  any  corporation  or  any  person  or  persons 
engaged  in  the  transportation  of  oil  or  other  com- 
Parties  subject  modity,  except  water  and  except  natural  or  artificial 
gas  by  means  of  pipe  lines  or  partly  by  pipe  lines  and 
partly  by  railroad,  or  partly  by  pipe  lines  and  partly  by  water,  who 
shall  be  considered  and  held  to  be  common  carriers  within  the  meaning 
and  purpose  of  this  Act,  and  to  any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  or  property  wholly  by  railroad  (or 
partly  by  railroad  and  partly  by  water  when  both  are  used  under  a 
common  control,  management,  or  arrangement  for  a  continuous  carriage 
or  shipment),  from  one  State  or  Territory  of  the  United  States,  or  the 
District  of  Columbia,  to  any  other  State  or  Territory  of  the  United 
States,  or  the  District  of  Columbia,  or  from  one  place  in  a  Territory 
to  another  place  in  the  same  Territory,  or  from  any  place  in  the 
United  States  to  an  adjacent  foreign  country,  or  from  any  place  in 
the  United  States  through  a  foreign  country  to  any  other  place  in 
the  United  States,  and  also  to  the  transportation  in  like  manner  of 
property  shipped  from  any  place  in  the  United  States  to  a  foreign 
country  and  carried  from  such  place  to  a  port  of  transmission,  or 
shipped  from  a  foreign  country  to  any  place  in  the  United  States  and 
carried  to  such  place  from  a  port  of  entry  either  in  the  United  States 
or  an  adjacent  foreign  country:  Proridrd,  hovocvir,  That  the  pro- 
visions of  this  Act  shall  not  apply  to  the  transportation  of  passen- 
gers or  property,  or  to  the  receiving,  delivering,  storage,  or  handling 
of  property  wholly  within  one  State  and  not  shipped  to  or  from  a 
foreign  country  from  or  to  any  State  or  Territory  as  aforesaid. 
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Tbe  term  "common  carrier,"  as  used  in  this  Act,  shall  include 

express  companies  and  sleeping  car  companies,     nie 

JteSTndSde  *®™  "railroad,"  as  used  in  this  Act,  shaU  include 

express  compa-       all  bridges  and  ferries  used  or  operated  in  connection 

nles  and  sleep-  ^^ 

ing  car  com-  with  any  railroad,  and  also  all  the  road  in  use  by  any 

panies.  corporation  operating  a  railroad,  whether  owned  ox 

operated  under  a  contract,  agreement,  or  lease,  and  shall  also  include 

all  switches,  spurs,  tracks,  and  terminal  facilities  of 

Property  In-  ^,    ^         ^  ^     ^^     ^  ^  ^ 

eluded  In  term       every  kind  used  or  necessary  in  the  transportation  of 
railroad."  ^^  persons  or  property  designated  herein,  and  also 

all  freight  depots,  yards,  and  grounds  used  or  necessary  in  the  trans- 
portation or  delivery  of  any  of  said  property;   and 
instrumenui-  the  term    ''transportation"    shall  include  can   and 

Ice?  inciadeirin       Other  vehicles  and  all  instrumentalities  and  facilities 
por?atioii/°^  of  shipment  or  carriage,  irrespective  of  ownership  or 

Of   any   contract,    express   or   implied,    for  the   use 
thereof  and  all  services  in  connection  with  the  receipt,  delivery,  ele- 
vation, and  transfer  in  transit,  ventilation,  refrigeration  or  icing, 
storage,  and  handling  of  property  transported;   and 
Duty  of  com-         it  ghall  be  the  duty  of  every  carrier  subject  to  the 

mon  carrier. 

provisions  of  this  Act  to  provide  and  furnish  such 
transportation  upon  reasonable  request  therefor,  and  to  establish 
through  routes  and  just  and  reasonable  rates  applicable  thereto. 

All  charges  made  for  any  service  rendered  or  to  be  rendered  in 

the  transportation  of  passengers  or  property  as  afore- 
b^'^'^^aBo^br         '^^  ^^  ^  connection  therewith,  shall  be  Just  and 

reasonable;  and  every  unjust  and  unreasonable  charge 
for  such  service  or  any  part  thereof  is  prohibited  and  declared  to  be 
unlawful. 

No  common  carrier  subject  to  the  provisions  of  this  Act  shall, 

after  January  1,  1907,  directly  or  indirectly  issue  or 
and  free  trans-  give  any  interstate  free  ticket,  free  pass,  or  free 
portation.  transportation  for  passengei^  except  to  its  employees 

and  their  families,  its  officers,  agents,  surgeons,  physicians,  and  attor- 
neys at  law;  to  ministers  of  religion,  traveling  secretaries  of  railroad 
Toung  Men's  Christian  associations,  inmates  of  hospitals,  and  charita- 
ble and  eleemo63rnary  institutions,  and  persons  exclusively  engaged 
in  charitable  and  eleemosynary  work;  to  indigent,  destitute,  and 
homeless  persons,  and  to  such  persons  when  transported  by  charitable 
societies  or  hospitals,  and  the  necessary  agents  employed  in  such 
transportation;  to  inmates  of  the  national  homes  or  state  homes  for 
disabled  volunteer  soldiers  and  of  soldiers*  and  sailors'  homes,  includ- 
ing those  about  to  enter  and  those  returning  home  after  discharge, 
and  boards  of  managers  of  such  homes;  to  necessary  caretakers  of 
live  stock,  poultry,  and  fruit;  to  employees  on  sleeping  ears,  express 
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cars,  and  to  linemen  of  telegraph  and  telephone  companies;  to  rail- 
way mail  service  employees,  postofflce  inspectors,  customs  inspectors, 
and  immigration  inspectors;  to  newsboys  on  trains,  baggage  agents, 
witnesses  attending  any  legal  investigation  in  which  the  common  car- 
rier is  interested,  persons  injured  in  wrecks,  and  physicians  and 
nurses  attending  such  persons:  Provided,  That  this  provision  shall  not 
be  construed  to  prohibit  the  interchange  of  passes  for  the  officers, 
agents,  and  employees  of  common  carriers  and  their  families;  nor  to 
prohibit  any  common  carrier  from  carrying  passengers  free  with  the 
object  of  providing  relief  in  cases  of  general  epidemic,  pestilence,  or 
other  calamitous  visitation.  Any  common  carrier  violating  this  pro- 
vision shall  be  deemed  guilty  of  a  misdemeanor,  and  for  each  offense, 
on  conviction,  shall  pay  to  the  United  States  a  penalty  of  not  less 
than  one  hundred  dollars  nor  more  than  two  thousand  dollars,  and 
any  person,  other  than  the  persons  excepted  in  this  provision,  who 
uses  any  such  interstate  free  ticket,  free  pass,  or  free  transportation 
shall  be  subject  to  a  like  penalty.  Jurisdiction  of  offenses  under  this 
provision  shall  be  the  same  as  that  provided  for  offenses  in  an  Act 
entitled  "An  Act  to  further  regulate  commerce  with  foreign  nations 
and  among  the  States,'*  approved  February  nineteenth,  nineteen  hun- 
dred and  three,  and  any  amendment  thereof. 

From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall  be 

unlawful  for  any  railroad  company  to  transport  from 

Carriers  forbid-       any  State,  Territory,  or  the  District  of  Columbia  to 

•Un   to  trans-  ^,  «^    ^        »,        .^  ^^       *v.   ^   •   ^       -    ^r* 

port  prnporty  any   Other    State,   Territory,    or   the   District   of   Co- 

linVi'^v./'^in-  ^°  lumbia,  or  to  any  foreign  country,  any  article  or  com- 
own'^oal!'''  *''''''*  modity,  other  than  timber  and  the  manufactured 
products  thereof,  manufactured,  mined,  or  produced 
by  it,  or  under  its  authority,  or  which  it  may  own  in  whole,  or  in 
part,  or  in  which  it  may  have  any  interest  direct  or  indirect  except 
such  articles  or  commodities  as  may  be  necessary  and  intended  for  its 
use  in  the  conduct  of  its  business  as  a  common  carrier. 

Any  common  carrier  subject  to  the  provisions  of  this  Act,  upon 
application  of  any  lateral,  branch  line  of  railroad,  or 
Switch  connec-        Of  any  shipper  tendering  interstate  traffic  for  trans- 
[i'torarlin^'R  portation,  shall  construct,  maintain,  and  operate  upon 

n-nlks'^'to'^ii  reasonable  tonus  a  switch  connection  with  any  such 

iiifuio  when  lateral,  branch  line  of  railroad,  or  private  side  track 

pr(»n«»mlf'al    and 

practicable.  which  may  be  constructed  to  connect  with  its  rail- 

road, where  such  connection  is  reasonably  practicable 
and  can  be  put  in  with  safety  and  will  furnish  sufficient  business  to 
justify  the  construction  and  maintenance  of  the  same;  and  shall  fur- 
nish cars  for  the  movement  of  such  traffic  to  the  best  of  its  ability 
without  discrimination  in  favor  of  or  against  any  such  shipper.  If 
any  common  carrier  shall  fail  to  install  and  operate  any  such  switch 
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or  connection  as  aforesaid,  on  application  therefor 
ma^'^olde?"  ^^  Writing  by  any  shipper,  such  shipper  may  make 

nectionB*^""  complaint  to  the  Commission,  as  provided  in  sectlfm 

thirteen  of  this  Act,  and  the  Commission  shall  hear 
and  investigate  the  same  and  shall  determine  as  to  the  safety  and 
practicability  thereof  and  justification  and  reasonable  compensaticm 
therefor,  and  the  Commission  may  make  an  order,  as  provided  in  sec- 
tion fifteen  of  this  Act,  directing  the  common  carrier  to  comply  with 
the  provisions  of  this  section  in  accordance  with  such  order,  and  such 
order  shall  be  enforced  as  hereinafter  provided  for  the  enforcement 
of  all  other  orders  by  the  Commission,  other  than  orders  for  the  pay- 
ment of  money. 

[Section  1.  That  the  provisions  of  this  act  shall  apply  to  any  com- 
mon carrier  or  carriers  engaged  in  the  transportation  of  passengers  or 
property  wholly  by  railroad,  or  partly  by  railroad  and  partly  by  water 
when  both  are  uscmI,  under  a  common  control,  management,  or  arrange- 
ment, for  a  continuous  carriage  or  shipment,  from  one  State  or  Territory 
of  the  United  States,  or  the  District  of  Columbia,  to  any  other  State  or 
Territory  of  the  United  States,  or  the  District  of  Columbia,  or  from 
any  place  in  the  Ignited  States  to  an  adjacent  foreign  country,  or  from 
any  place  in  the  United  States  through  a  foreign  countr>'  to  any  other 
place  in  the  TTnited  States,  and  also  to  the  transportation  in  like  manner 
of  property  shipped  from  any  place  in  the  United  States  to  a  foreign 
country  nnd  carried  from  such  place  to  a  port  of  transshipment,  or 
Q  shipped  from  a  foreign  country  to  any  place  In  the  TTnlted  States  and 
Uj  carried  to  such  place  from  a  port  of  entry  either  in  the  United  States 
_j  or  an  adjacent  foreie:n  country:  Provided,  however.  That  the  provisions 
<|  of  this  act  shall  not  api»ly  to  the  transportation  of  passengers  or  prop- 
lU  erty,  or  to  the  rcoeivlnp:,  delivering,  storage,  or  handling  of  property. 
Q.  wholly  within  one  State,  and  not  shipped  to  or  from  a  foreign  country 
^     from   or  to  any  State  or  Territory  as  aforesaid. 

DC  The    term    "railroad"    as    used    in    this   act    shall    Include   all    bridges 

and   ferries   used    or  operated   In   connection   with  any  railroad,   and  also 

I   all    the    road    in    use    by    any    corporation    operating   a   railroad,    whether 

I   owned  or  operated  under  a  contract,  agreement,  or  lease;    and  the  term 

I    "'transportation"   shall   include   all   instrumentalities   of  shipment  or   car- 

ria^TC 

All  charges  made  for  any  service  rendered  or  to  be  rendered  in    the 

transportation    of   passen^^ers    or    jiroperty   as    aforesaid,    or  In    connection 

therewith,    or  for   tlie   rceeivinK.   delivering,    storage,   or  handling  of  such 

j    ])jnp('rty,   shall  he  reasonable  and  just;    and  every  unjust  and  unreason- 

al>le  charge  for  such  service  is  prohibited  and  declared  to  be  unlawful.] 

SECTION  2.  Tiint  if  any  common  carrier  subject  to  the  pro- 
visions of  this  act  shall,  directly  or  indirectly,  by  any  special  rate, 
reliate,  drawback,  or  other  device,  charge,  demand,  collect  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation  for  any 
s(^r\i«('  rendered,  or  to  be  rendered,  in  the  transportation  of  passen- 
g(  rs  or  property,  subject  to  the  provisions  of  this  act, 
rrh"^iihmMon  de-  ^'^'^"  ^^  charges,  demands,  collects,  or  receives  from 
nno.i  and  for-  jmy    other   person    or    persons   for   doins^   for   him    or 

bidden.  '  '  '  ,    ° 

them  a  like  and  contemporaneous  service  in  the  trans- 
]>ortation  of  a  like  kind  of  !rnflic  under  substantially  similar  circum- 
stances and  conditions,  such  common  carrier  shall  be  deemed  guilty 
of  unjust  discrimination,  whicli   is  hereby  prohibited  and  declared  to 

be  unlawful. 
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SECTION  3.     That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any  particu- 
Undue  or  un-  lar  person,  company,  firm,  corporation,  or  locality,  or 

preference  or  any   particular   description   of   traffic,   in   any  respect 

bfdden."^^  ^^^  whatsoever,  or  to  subject  any  particular  person,  com- 

pany, firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  preju4ice  or 
disadvantage  in  any  respect  whatsoever. 

Every  common  carrier  subject  to  the  provisions  of  this  act  shall, 
according   to    their   respective   powers,   afford   all   reasonable,   proper, 
and    equal    facilities    for    the    interchange    of    traffic 
Facilities  for  between  their  respective  lines,  and  for  the  receiving, 

traffic!^*"*^^  ^'  forwarding,  and  delivering  of  passengers  and  prop- 
erty to  and  from  their  several  lines  and  those  con- 
necting therewith,  and  shall  not  discriminate  in  their  rates  and 
charges  between  such  connecting  lines;  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  carrier  to  give  the  use  of  its 
tracks  or  terminal  facilities  to  another  carrier  engaged  in  like 
business. 

SECTION  4.  That  it  shall  bo  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  charge  or  receive  any  greater 
compensation  in  the  aggregate  for  the  transportation  of  passengers 
or  of  like  kind  of  property,  under  substantially 
Lone  and  short  similar  circumstances  and  conditions,  for  a  shorter 
haul  provision.  than  for  a  longer  distance  over  the  same  line,  in  the 
same  direction,  the  shorter  being  included  within  the 
longer  distance;  but  this  shall  not  be  construetl  as  authorizing  any 
common  carrier  within  the  terms  of  this  act  to  charge  and  receive  as 
great  compensation  for  a  shorter  aa  for  a  longer  distance:  Provided, 
however,  That  upon  application  to  the  Commission  appointed  under 
the  provisions  of  this  act,  such  common  carrier  may,  in  special  cases, 
after  investigation  by  the  Commission,  be  authorized  to  charge  less 
for  longer  than  for  shorter  distances  for  the  transportation  of  pas- 
sengers or  property;  and  the  Commission  may  from  time  to  time 
prescribe  the  extent  to  which  such  designated  common  carrier  may 
be  relieved  from  the  operation  of  this  section  of  this  act. 

SECTION  5.  That  it  sliall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  ontvr  into  any  contract,  agree- 
ment, or  combination   with  any  otlier  common   carrier  or  carriers  for 

the    pooliuj'    of  freii^hts    of    different    and    competinij 

V()oUn«  of                             1             j^  >^                                                             f         b 

frejRhts  and             railroads,    or    to  di\  ide    between    them    the   aggregate 

divlglon   of                              ,                    1  r   XI                 •              r           u          1         1 

earnings  for-             or   net   proceecls  ot   the  earnings   of   such  railroads,  or 

**"■  any  ])ortion  thereof;  and  in  any  case  of  an  agreement 

for  the  pooling  of  freights  as  aforesaid,  each  day  of  its  continuaiKM' 

shall  be  deemed  a  separate  offense. 
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SECTION  6.  That  every  common  carrier  snbject  to  the  pro- 
visions of  this  Act  shall  file  with  the  Commission  created  by  this 

Act  and  print  and  keep  open  to  pnblic  inspection 
niust'ihow*"'*''^  schedules  showing  aU  the  rates,  fares,  and  charges 
nnd  7har' es*^^*       ^^^  transportation   between   different   points   on  its 

own  route  and  between  points  on  its  own  route 
and  points  on  the  route  of  any  other  carrier  by  railroad,  by  pipe 
line,  or  by  water  when  a  through  route  and  Joint  rate  have  been 

established.  If  no  joint  rate  over  the  through  route 
Joint* '?ute.^  sepa-  ^^  ^®®^  established,  the  several  carriers  in  such 
r/iust^p^sbown        through  route  shall  file,  print  and  keep  open  to  public 

inspection,  as  aforesaid,  the  separately  established 
rates,  fares,  and  charges  applied  to  the  through  transportation.  The 
schedules  printed  as  aforesaid  by  any  such  common  carrier  shall 
plainly  state  the  places  between  which  property  and  passengers  will 

be  carried,  and  shall  contain  the  classification  of 
tl riffs"*''  ^'  freight  in  force,  and  shall  also  state  separately  all 

terminal  charges,  storage  charges,  icing  charges,  and 
all  other  charges  which  the  Commission  may  require,  all  privileges  or 
facilities  granted  or  allowed  and  any  rules  or  regulations  which  in 
any  wise  change,  affect,  or  determine  any  part  or  the  aggregate  of 
such  aforesaid  rates,*  fares,  and  charges,  or  the  value  of  the  service 
rendered  to  the  passenger,  shipper,  or  consignee.    Such  schedules  shall 

be  plainly  printed  in  large  type,  and  copies  for  the 
I'.e'^'.ovtiMi"*^^  use  of  the  public  shall  be  kept  posted  in  two  public 

and  conspicuous  places  in  every  depot,  station,  or 
office  of  such  carrier  where  passengers  or  freight,  respectively,  are 
received  for  transportation,  in  such  form  that  they  shall  be  accessible 

to  the  public  and  can  be  conveniently  inspected.   The 

provisions  of  this  section  shall  apply  to  all  traffic, 

( iiiri.rs  must         transportation,  and  facilities  defined  in  this  Act. 

publish  ffiiinrs 

..^.liiiir  Shi).  Any   common   carrier   subject  to  the   provisions 

!!!!il'.is  j,',"'""        of  this  Act   receiving  freight  in  the  United  States 

i'..!'^'-.'ii'iL'  1uv'%h       ^0  be  carried  through  a  foreign  country  to  any  place 

;'  ^^;|'^'i;'r"  in  the  United  States  shall  also  in  like  manner  print 

and  keep  open  to  public  inspection,  at  every  depot 

or  office  where  such  freight  is  received  for  shipment, 

schedules  showing  the  through  rates  established  and  charged  by  snch 

common  carrier  to  all  points  in  the  United  States  beyond  the  foreign 

country  to  which  it  accepts  freight  for  shipment;   and  any  freight 

shipped  from  tlie  United  States  through  a  foreign  country  into  the 

United  States  the  through  rate  on  which  shall  not  have  been  made 

public,  as  required  by  this  Act,  shall,  before  it  is  admitted  into  the 

United  States  from  said  foreign  country,  be  subject  to  customs  duties 

as  if  said  freight  were  of  foreign  production. 
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No  change  shall  be  made  in  the  rates,  fares,  and  charges  or  Joint 

rates,  fares,  and  charges  which  have  been  filed  and 

Thirty  days'  published  by  any  common  carrier  in  compliance  with 

chilres^'in  ^^®  requirements  of  this  section,  except  after  thirty 

tariffs  required.      days'   notice  to  the  Commission  and  to  the  public 

published  as  aforesaid,  which  shall  plainly  state  the 

changes  proposed  to  be  made  in  the  schedule  then  in  force  and  the 

time  when  the  changed  rates,  fares,  or  charges  will  go  into  effect; 

and  the  proposed  changes  shall  be  shown  by  printing  new  schedules, 

or  shall  be  plainly  indicated  upon  the  schedules  in  force  at  the  time 

and  kept  open  to  public  inspection:    Provided,  That  the  Commission 

may,   in   its   discretion   and   for   good   cause   shown, 

.   .  allow  changes  upon  less  than  the  notice  herein  speci- 

Com  mission 

may  modify  fled,  or  modify  the  requirements  of  this  section  in 

iD^reEpecTto  respect  to  publishing,  posting,  and  filing  of  tariffs, 

rKmUng^'wId  either  in  particular  instances  or  by  a  general  order 

uiiriB  of  tariffs,      applicable    to    special    or   peculiar   circumstances    or 

conditions. 
The  names  of  the  several  carriers  which  are  parties  to  any  joint 
tariff  shall  be  specified  therein,  and  each  of  the  parties  thereto,  other 

than  the  one  filing  the  same,  shall  file  with  the  Com- 
The  filing  of  mlssion    such    evidence    of    concurrence    therein    or 

joint    tariffs. 

acceptance  thereof  as  may  be  required  or  approved 
by  the  Commission,  and  where  such  evidence  of  concurrence  or  ac- 
ceptance is  filed  it  shall  not  be  necessary  for  the  car- 
copies  of  an  riers  filing  the  same  to  also  file  copies  of  the  tariffs  in 

<ontract8  or  ,  .   ,.    ^,.  j  _.. 

ai^reenieuts  ih>-        which  they  are  named  as  parties. 

Imm"  bf*"ie("  Every  common  carrier  subject  to  this  Act  shall 

also  file  with  said  Commission  copies  of  all  contracts, 
agreements,  or  arrangements  with  other  common  carriers  in  relation 
to  any  traffic  affected  by  the  provisions  of  this  Act  to  which  it  may 
be  a  party. 

The    Commission   may   determine   and   prescribe 
rorimiif<sion  the  fOHU  in  which  the  schedules  required  by  this  sec- 

form  orVariffs,       tion  to  be  kept  open  to  public   inspection  shall  be 

prepared  and  arranged  and  may  change  the  form 
from  time  to  time  as  shall  be  found  expedient. 

No    carrier,    unless    otherwise    provided   by   this 

Act,  shall  engage  or  participate  in  the  transportation 
n?rtran*Jj>ort  °^   passengers   or  property,   as   defined   in   this  Act, 

iTa^s^7i'ot*bee'^?'^        uuless  the  ratos,  fares,  and  charges  upon  which  the 
Hiefi  ami  pui)-         same  are  transported  by  said  carrier  have  been  filed 

lished. 

and  published  in  accordance  with  the  provisions  of 
this  Act;  nor  shall  any  carrier  charge  or  demand  or  collect  or  receive 
a  greater  or  less  or  different  compensation  for  such  transportation  of 
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passengers  or  property,  or  for  any  servloe  in  connec- 
Tariff  rates  tion  therewith,   between  the  points  named  in  sach 

rharse^;  no  tariffs  than  the  rates,  fares,  and  charges  which  are 

more  and  no  specified  in-tho  tariff  filed  and  in  effect  at  the  time; 

nor  shall  any  carrier  refund  or  remit  in  any  manner 
or  by  any  device  any  portion  of  the  rates,  fares,  and  charges  so 
specified,   nor  extend  to   any  shipper  or  person   any  prlylleges  or 
facilities  in  the  transportation  of  passengers  or  property,  except  sach 
as  are  specified  in  such  tariffs:    Prmided,  That  wherever  the  word 
'carrier'  occurs  in  this  Act  it  shall  be  held  to  mean  'common  carrier.' 
That  in  time  of  war  or  threatened  war  preference  and  prece- 
dence shall,  upon  the  demand  of  the  President  of 
Must  expedite        the  United  States,  be  given,  over  all  other  traffic,  to 
in^Jime^of'w^r       the   transportation  of  troops  and  material  of  war, 
and  carriers  shall  adopt  every  means  within  their 
control  to  facilitate  and  expedite  the  military  traffic. 

[Section  6.  That  evory  common  carrier  subject  to  the  provisions  of 
this  act  shall  print  ami  keep  open  to  public  inspection  schedules  showing 
the  rat>'s  and  lares  and  ehar.;^es  for  the  transportation  of  passengers 
and  property  whicli  any  such  common  carrier  has  established  and  which 
are  in  fore*'  at  tlie  time  upon  its  route.  The  schtnlules  printed  as  afore- 
said by  any  such  common  carri^^r  shall  plainly  state  the  places  upon  Its 
lailroad  bt^twecn  wliirh  property  and  passengers  will  be  carried,  and 
shall  contain  tlie  classification  of  freight  in  force,  and  shall  also  state 
separately  the  terminal  ch  irpes  and  any  rules  or  regulations  which  In  any 
w  is<-  ihaii^'c.  affect,  or  determine  any  part  or  the  aggregate  of  such  afore- 
;  said  rat«s  anil  fares  and  diaries.  Such  schedules  shall  be  plainly  printed 
in  laiKC  type,  and  copies  for  the  use  of  the  public  shall  be  posted  in  two 
I  pnMic  an<l  conspicnnus  places,  in  every  depot,  station,  or  office  of  such 
rarri'^r  wiier*-  passengers  or  freight,  respectively,  are  received  for  trans- 
jMirtation.  in  such  form  that  they  shall  be  accessible  to  the  public  and 
I    (  an  l)c  conveniently  inspected. 

I  Any   fommon    carrier   subject   to    the   provisions   of   this   act   receiving 

f'ci^'ht    in   the   I'nittMl  States   to  be  carried   through   a   foreign   country   to 

J    any   place   in   the   TrMted   States  shall  also  in  like   manner  print  and  keep 

q'    open    to    piiMic    in^pcclinn.    at    every   depot    or    ofllee    where    such    freight 

UJ      is    rcfcived    for    shii)ment,    schedules    showing    the    through    rates    estab- 

J     lislied  and   chait'ed   ]>y   such   common   carrier   to  all   points   In   the   United 

<     States   he\f<ii<l    the   foreiuri    country   to  which    it  accepts   freight  for  ship- 

lii     iiieM:   and  any  freii,'ht  shipped  from   the  United   States  through  a  foreign 

pj     e.iiiitiy  into  ltit»  I'niied  Slates,  the  through  rate  on  which  shall  not  have 

Jj!     l.e,-n   made  pul)lic  as  re<iuiied  by  this  act.  shall,  before  it  Is  admitted  into 

^     t!.e  I  I  it.  (1  States  fitini  said  forelun  country,   be  .subject  to  customs  duties 

as    if   said    frei-^iit    were   nl    foreign    ]>roducti(m;     and   any   law    in    conflict 

1    wiih    this   S(  i  ti"n    is   lare]>y    repealed. 

X'»   ad\ance    shall    he    ma<1e    in    the    rates,    fares,    and    charges    which 

I    h:i\e  been  <  staMished  and  published  as  aforesaid  by  any  common  carrier 

I    in    eiMuplianee    with    tlie    re(iuiieinents    of    this    section,    except    after    ten 

.1  i\s'   puhlje  1. (it  lee.   whieli   shall   plaiiUy  state  the  changes  proposed  to  be 

r,.i.le    in    the    schedule    then    in    forec.    and    the    time   when    the   increased 

j.ites.    tares,    m-    cii;:i.t;es    will    ^o    into   effect;     and    the    proposed   changes 

I    -hall    he   slmuii   by   junitin.i^   i:e\v   schedules,    or  shall  be   plainly   indicated 

'    M]pon    the  sehedubs   in    force  at    the   time  and  kept  open   to  public  Inspec- 

I    tion.      lie. luct ions    in    such    publislied    rates,    fares,    or    charges    shall    only 

be  nia.le  ati<  1-  thi-ee  (hi\s"  pieNious  publlc  notice,  to  be  given  in  the  same 

nianner  that   mdh^e  ef  an  ad\ance  in    rates  must  be  given. 

.\nd  when  ;my  su»  li  cnnnn(»n  carrier  sh.ill  have  established  and  pub- 
l!>]ied  its  rat'S.  iai-.-<.  ;ind  <  haii^es  in  compliance  with  the  provisions  of 
thi-  seefidTi.  it  -hall  be  uul.iwful  for  such  common  carrier  to  charge, 
d'inand.  cdlleit.  ni  ii-.  .■i\.'  lioni  any  i.erson  or  jiersons  a  greater  or  less 
e.Miip.ns.itien  fnr  the  ti.inspurtation  of  i)nssengers  or  property,  or  ft)r 
an\-  seixi.es  in  ennneeti.'u  tlarewith.  than  is  si)ecifled  in  such  published 
<.  li.  dub  ^  Ml   i-.ii.s.   taT.-<.  and  ehm-.-s  as  may  at  the  time  be  in  force. 

i:\eiy  cniiiin"n   i.ii:iei'  sidtje.t   to   the   provisions  of   this  act  shall   rile 
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with  the  Comrr.isslon  heroinnftir  i>ro\  idcd  for  copies  of  its  schedules 
of  rates,  fares,  and  charges  which  have  lieen  ostablisheil  and  published  in 
compliance  with  the  requirements  of  this  section,  and  shall  promptly 
notify  said  Commission  of  all  chnn.^es  made  in  the  same.  Every  such 
common  carrier  shall  also  file  with  .-^aid  Commission  copies  of  all  con- 
tracts, agreements,  or  arrangements  with  other  common  carriers  in  rela- 
tion to  any  traffic  affected  by  the  provisions  of  this  act  to  which  it  rnav 
be  a  party.  And  in  cases  where  passeni^ers  and  freight  p.iss  over  con- 
tinuous lines  or  routes  operated  by  more  than  one  common  carrier,  and 
the  sever.ll  common  carriers  operating  such  lines  or  routt-s  establish 
joint  tariffs  of  rates  or  fares  or  charges  for  such  continuous  lines  or 
routes,  copies  of  such  joint  tariffs  shall  also,  in  like  manner,  be  filed  with 
said  Commission.  Such  joint  rates,  fares,  and  charges  on  such  continu- 
ous lines  so  filed  as  aforesaid  sh.ill  be  made  public  by  such  common  car- 
riers when  directed  by  said  CoTiirnission.  in  so  far  as  may,  in  the  judg- 
ment of  the  Commission,  be  d«  emed  practi'-able;  and  said  Commission 
shall  from  time  to  time  preicril»e  the  measure  of  publicity  which  shall 
be  given  to  such  rates,  fares,  aiid  charges,  or  to  such  part  of  them  as  it 
may  deem  it  practicable  lor  such  cnmmun  carriers  to  publish,  and  the 
pia.ces  in  which  they  shall  be  published. 

No  advance  shall  be  made  in  joint  rates,  fares,  and  charges,  shown 
upon  joint  tariffs,  except  after  ten  days'  notice  to  the  Comtnission.  which 
shall  plainly  state  tlie  changes  proposed  to  bt-  made  in  the  schedule  then 
in  foice,  and  the  time  when  the  increased  rates,  fares,  or  charges  will 
go  into  effect.  No  reduction  .•^liall  be  made  in  joint  rates,  fares,  ami 
charges,  except  after  three  da>s'  notice,  to  be  given  to  the  Commission 
as  is  above  provided  in  the  case  of  an  advaiuc  of  joint  rates.  The  Com- 
mission may  make  public  sucb  pioposed  advan«^<s.  ur  such  reductions,  in 
such  manner  as  may,  in  its  judgment,  be  deemed  practicable,  and  may 
prescrilie  from  time  to  time  tlic  measure  of  publicity  which  common  31 
carriers  shall  give  to  advances  or  reduciions  in  joint  tariffs.  n| 

It  shall  be  urdawful  for  any  ci.mmnii  c.niier.  party  to  any  joint  tariff,  jj 
to  charge.  deman»].  collect,  or  iccei\c  fmni  any  person  or  ]iersuns  a  !L 
greater  or  less  compensation  for  the  transp<»itation  of  persons  ur  prop-  ,p 
I'l'ly,  or  for  any  servi<  e.s  in  <'onn.  i  tion  therewith,  between  any  points  as  \m 
to  which  a  joint  rate,  f.are.  or  <  harge  is  named  thereon  than  is  specitied  q 
in  the  scliedule  liled   with  th«'  ('onunission   in   loice  at  the  time. 

The  Commission  may  determine  and  prescribe  the  form  in  which  the 
schedules  reciuired  by  this  secii«)n  to  be  k«']tt  open  to  public  inspect itui 
shall  be  prepared  and  arianged.  ruid  may  ch.mge  tiie  form  from  time  to 
time  as  shall   be  found   exiM-dient. 

If  any  such  common  carrier  shall  negleet  or  refuse  t«)  lil<'  or  itul)lish 
Its  schedvdes  or  taiifts  rtf  iat<s,  far.  s.  and  charges  as  i^rovitled  in  this 
section,  or  any  part  of  the  sam<'.  such  commnn  carrier  shall,  in  additi»>n 
to  other  penalties  In-iein  ].rc.scnl»ed.  l»e  snl.Je(  t  to  a  writ  ('f  mandamus, 
to  be  issued  by  .'my  cir-nit  eonit  <»f  tlie  I'nited  States  in  the  judicial 
district  wherein  tlu'  r)rinci]'al  oilice  of  sai«l  common  carrier  is  situateil. 
or  wherein  such  ofT<nse  may  be  eonunitted.  c\m\  it  su<h  common  carrier 
be  a  foreign  corporation  in  the  jndi'ial  cir«Miit  wlni'«  m  su«'h  «  emmon  car- 
rier accepts  trathc  and  has  an  ai:»i:t  in  i)-'itofm  such  s<r\i'f.  to  comix-l 
compliance  with  the  afores;iid  picnisions  of  lliis  s.-.tion;  ami  such  writ 
shall  issue  in  the  naim.'  of  the  i)top|<.  of  tin-  I  nit«d  States,  at  the  rela- 
tion of  the  Commis.-:i(»n»rs  ai>p<>ii!t'd  ii!id<  :■  the  provisions  of  this  act; 
and  the  failure  to  comi)ly  \sith  its  j-e.iuii  em«n(s  siiall  be  imnishalde  as 
and  for  a  contemi»t:  and  tlie  said  ( 'oinici-^  ^ion<  rs.  as  coaiplaiiiants.  ma\ 
also  apply,  in  any  sn<h  circuit  (onrt  of  tli.-  rnit.d  States,  toi-  a  writ  (»f 
Injunction  against  su.  h  common  cairirr.  to  r''slriin  sueli  <  nmmon  carii<-r' 
from  receiving  or  transpoit  ini,'  piop.  it.\  among  tin-  .<.\.r.il  States  and 
Territories  of  th*-  I'nit'-d  Siat<s,  or  h.-tw.'-  n  th.-  Cnit.d  St.ii<'S  and  adja- 
cent loreign  counlri.s.  or  1"  t\s<cn  ports  "t  trans.-iiipm.  nl  aM<l  of  eniiy 
and  the  several  States  and  'I'eiaitori.  s  oi  th.-  liut.d  Sl.ii.-s.  :is  m«ntioncd 
m  tlie  first  section  of  this  ,aet,  until  sii.  li  (oinnioii  (.nihr  shall  have 
complied   with   the  aforesaitl  prmi^i-uis  oi"   this  s.m  li-Mi   of   this  a.t.J 

SECTION  7.  Tliat  it  sliall  be  unlawliil  for  any  common  carrier 
juibject  to  the  j>ro\  isioiis  of  \[>.'\<  m<  t  to  enter  into  .any  i-om]»inat  ion, 
contract,  or  a^neement.  exiaes^cd  <»r  imj.lie.l,  t.»  jirevent.  l»y  cli.ani^e 
of  time  sclie«iuh\  caiiia^e  in  (lilVer.-nt  v-ar^.  or  by  oilier  im.ans  i>r 
devices,  tlie  caiii. ■!;,'<•  of  freights  fiom  bcin;^  continiioiis  from  tiie  ["lace 
of  shipment  to  tlie  |ilaif  ot  dcstinalion;  and  no  break  of  bulk.  sto)» 
page,  or   interruj'l  iou   ni.i'!e   by    smh   common   e.iriier   sli;ill    pr«-vcnf    the 
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carriage  of  freights  from  being  and  being  treated  as  one  continnous 

carriage  from  the  place  of  shipment  to  the  place  of 
Continuous  ,      .-       *•  ,  u    i.        i        *.  •    .. 

carriage  of  (h'stination,  unless  such  break,  stoppage,  or  mterrup- 

^^'  ^^   '  tion  was  made  in  good  faith  for  some  necessary  pur- 

pose, and  without  any  intent  to  avoid  or  unnecessarily  interrupt  such 
continuous  carriage  or  to  evade  any  of  the  provisions  of  this  act. 

SECTION  8.     That  in  case  any   common  carrier  subject  to  the 
provisions   of   this   act   shall   do,   cause   to   be   done,   or   permit   to  bo 
done  any  act,  matter,  or  thing  in  this  act  prohibited  or  declared  to 
be  unlawful,  or  shall  omit  to  do   any  act,  matter,  or 
common^ car-  thiii^  in   this  act  required   to  be  done,  such  common 

dainaewL  carrior   shall   be   liable   to   the   person   or   persons   in- 

jured thereby  for  the  full  amount  of  damages  sus- 
tained in  consequence  of  any  such  violation  of  the  provisions  of  this 
act,  together  with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed 
by  the  court  in  every  case  of  recovery,  which  attorney's  fee  shall  be 
taxed  and  collected  as  part  of  the  costs  in  the  case. 

SECTION   9.     That   any   person   or  persons  claiming  to  be   dam 
aj^<'d  by  any  coniniou  carrier  subject  to  the  provisions  of  this  act  may 
either   make   complaint   to  the  Commission   as   herein- 

,  ,  after  provided  for,  or  mav  bring  suit  in  his  or  theii 
IN-rsoiis   claim-  '  j  ..  e» 

iiijr  to  Ik*  dam-  own    belialf    for    the    recovery     of     the     damages   for 
iiK'tMl  may  elect  ,  .    ,  ,  .  i       i-    i  i  i        i.i 

whether  to  cum-  whicli   such   Common  carrier  may  be  liable  under  the 

'V.ii"nissioiror  |»rovisions  of  this  act,  in  any  district  or  circuit  court 

nlihV states"        <'♦'   ^'•♦'   Tiiited   States  of  competent  jurisdiction;  but 
••"""■^-  ^urh    person    or   persons   shall   not    have   the   right  to 

pursue  ])oth  of  said  remedies,  and  must  in  each  case 
4'lect  wliicli  one  of  the  two  methods  of  procedure  herein  provided  for 
lie  (»r  tlu'v  will  adoitt.  In  any  such  action  brought  for  the  recovery 
<>f  thnnaors  tlie  couit  before  whi«-h  the  same  shall  be  pending  may 
coinjiel  any  director,  oilicer,  receiv^T,  trustee,  or  agent  of  the  corpora- 
tion or  cnnipany  detendant  in  sncli  suit  to  attend,  appear,  and  testify 
in  such  case,  and  may  compel  the  production  of  the  books  and  papers 
«»f  sucli  <'or|M.iati()n  or  company  jjarty  to  any  such  suit;  the  claim  that 
any  sucli  testimony  or  evi<lcncc  may  tend  to  criminate  the  person  giv- 
ing such  evidonrc  shall  n(»t  excuse  such  witness  from  testifying,  but 
such  evidence!  or  testimony  shall  not  be  used  against  such  person  on 
the   trial   of  any   <riniina]   j)r<»c(H'(ling. 

SKC'J'loX  1(1.     That  any  common  carrier  subject  to  the  provisions 

of  this  net.  or.   uiicncver  such   common  carrier   is  a   corporation,  any 

director   or   oilicer    thereof,   or   any   receiver,   trustee. 

r.'iinUics  f<.r  lessee,    a*;ent,    or    persou,   acting  for    or  employed   bv 

Mulntinns  of  .-  i  i  '^x.  \u 

act.  such    ('••rporation,   who,   alone  or  with  any  other  cor- 

l»orati(»n.  company,   person,  or  party,  shall  wilfully  do 

or  cause  to  be  done,  or  sliall  willingly  suffer  or  permit  to  be  done,  any 
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act,  matter,  or  thing  in  this  act  prohibited  or  declared  to  be  unlawful, 
or  who  shall  aid  or  abet  therein,  or  shall  wilfully  omit  or  fail  to  do 
any  act,  matter,  or  thing  in  this  act  required  to  be  done,  or  shall 
cause  or  willingly  suffer  or  permit  any  act,  matter,  or  thing  so 
directed  or  required  by  this  act  to  be  done  not  to  be  so  done,  or  shall 
aid  or  abet  any  such  omission  or  failure,  or  shall  be  guilty  of  any 
infraction  of  this  act,  or  shall  aid  or  abet  therein,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any 
district  court  of  the  United  States  within  the  jurisdiction  of  which 
such  offense  was  committed,  be  subject  to  a  fine  of  not  to  exceed 
five  thousand  dollars  for  each  offense:  Provided,  That  if  the  offense 
for  which  any  person  shall  be  convicted  as  aforesaid  shall  be  an  un- 
lawful discrimination  in  rates,  fares,  or  charges,  for  the  transporta- 
tion of  passengers  or  property,  such  person  shall,  in  addition  to  the 
fine  hereinbefore  jirovided  for,  be  liable  to  imprisonment  in  the  peni- 
tentiary for  a  term  of  not  exceeding  two  years,  or  both  such  fine  and 
ini[»risonment,  in  the  discretion  of  the  court. 

Any   common    carrier   subject    to   the   provisions   of   this   act,   or, 
whenever  such   common  carrier  is  a  corporation,  any  officer  or  agent 

thereof,  or  any  person  acting  for  or  employed  by 
ra7s?^bming^  '"^"^'^^     corporation,    who,    by    means    of    false    billing, 

^l^"  ^thT*^  false  classification,  false  weighing,  or  false  report  of 

officera  or  weight,  or  bv  auy  other  device  or  means,  shall  know 

ingly  and  wilfully  assist,  or  shall  willingly  suffer  or 
permit,  any  person  or  persons  to  o]>tain  transportation  for  property 
at  less  than  the  regular  rates  then  established  and  in  force  on  the 
line  of  transportation  of  such  common  carrier,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court  of 
the  United  States  of  com[)etent  jurisdiction  within  the  district  in 
which  such  offense  was  committed,  be  subject  to  a  fine  of  not  exceed- 
ing five  thousand  dollars,  or  imprisonment  in  the  penitentiary  for  a 
term  of  not  exceeding  two  years,  or  ])0th,  in  th(»  discretion  of  ^he 
court,  for  each  otfense. 

Any  person   and  any  oflicer  or  agent  of  any   corporation  or  com- 
pany  who   shall    dt'liver   property    for    transportation    to   any    common 

carrier,  subject   to   the   provisions   of   this   act,  or   for 

Penalties  for  whom    as    consignor    or    consiLnuH'    anv    such    carrier 

falw   bllUnjc,  ®                                *^ 

etc.,  by  shippers  shall    transport    ]»ro|)ertv,    who    shall    knowinglv    and 

and  other  per-  -m-    ^^         ^         ,>    ,         ,  ■■,.'           ,.    ,            ,        .^        . 

Hons.  Wilfully,    by    talse    ])illni>r,    false    classification,    false 

weighing,  false  representation  of  the  contents  of  the 
package,  or  false  report  of  weight,  or  by  any  otlnr  d<'vioe  or  means, 
whether  with  or  without  the  consent  or  connivance  of  the  carrier,  its 
agent  or  agents,  obtain  transportation  for  such  property  at  less  than 
the  regular  rates  then  establish*  d  and  in  force  on  the  line  of  trans- 
portation, shall   be   deemed  guilty  of  fraud,  which   is   hereby  declared 
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to  be  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court 
of  the  United  States  of  competent  jurisdiction  within  the  district  in 
which  such  offense  was  committed,  be  subject  for  each  offense  to  a 
fine  of  not  exceeding  five  thousand  dollars  or  imprisonment  in  the 
penitentiary  for  a  term  of  not  exceeding  two  years,  or  both,  in  the 
discretion  of  the  court. 

If  any  such  person,  or  any  officer  or  agent  of  any  such  corpora- 
tion or  company,  shall,  by  payment  of  money  or  other  thing  of  value, 
solicitation,  or  otherwise,  induce  any  common  carrier 
Penalties  for  subject  to   the  provisions  of  this  act,  or  any  of  its 

mou^oarrier™  officers  or  agents,  to  discriminate  unjustly  in  his,  its, 

unjustiy!™^"*^^  or  their  f.ivor  as  against  any  other  consignor  or  con- 
signee in  the  transportation  of  property,  or  shaJl  aid 
or  abet  any  common  carrier  in  any  such  unjust  discrimination,  such 
person  or  such  officer  or  agent  of  such  corporation  or  company  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof  in  any  court  of  the  United  States  of  competent  jurisdiction 
within  the  district  in  which  such  offense  was  committed,  be  subject 
to  a  fine  of  not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  jjpnitciitiary  for  a  term  of  not  exceeding  two  years,  or  both,  in 
the  discretion  of  the  court,  for  each  offense;  and  such  person,  corpora- 
tion, or  company  shall  also,  together  with  said  common  carrier,  be 
liable,  jointly  or  severally,  in  an  action  on  the  case  to  be  brought  by 
any  consignor  or  consignee  discriminated  against  in  any  court  of  the 
United  States  of  competent  jurisdiction  for  all  damages  caused  by  or 
resnlting  therefrom. 

SECTFOX   11.     That   a  commission   is   hereby  created  and  estab- 
lished   to   ])e   known   as   the   Interstate   Commerce   Commission,  which 
sliall   be   composed   of   five   Commissioners,  who   shall 
])«'    apjMiintcd    by    the    President,    by    and    with    the 
'olnnurre  advico  and  consent  of  the  Senate.     The  Commission- 

«  oiiimis.sion  (.j.g   fji-v^t    appointed   under  this   act   shall   continue   in 

oflice  f(tr  the  term  of  two,  three,  four,  five,  and  six 
years.  r«spcctively,  from  the  first  day  of  January, 
anno  Domini  cigliteon  hundred  and  eighty-seven,  the  term  of  each  to 
Itc  dosi;^ni:it('d  by  the  Prcsitlent;  but  their  successors  shall  be  ap- 
p<>int<'d  for  terms  of  six  years,  except  that  any  person  chosen  to  fill 
:i  vacancy  slinll  be  a]))iointed  only  for  the  unexpired  time  of  the  Com- 
Miissit.ner  vvlioni  lie  shall  sncceed.  Any  Commissioner  may  be  removed 
by  the  rresid<nt  for  inetliciency,  neglect  of  duty,  or  malfeasance  in 
oflic<\  Not  more  than  three  of  the  Commissioners  shall  be  appointed 
fronj  tli«'  ^anie  political  i>arty.  No  person  in  the  employ  of  or  holding 
any  ollicial  relation  to  any  common  carrier  subject  to  the  provisions 
of  this  act.  or  ownlii}^  stoek  or  l)onds  thereof,  or  who  is  in  any  man- 
ner   i.eciniiarily    interested   therein,   sliall   enter  upon  the  duties  of  or 
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hold  such  office.  Said  Commissioners  shall  not  engage  in  any  other 
business,  vocation,  or  employment.  No  vacancy  in  the  Commission 
shall  impair  the  right  of  the  remaining  Commissioners  to  exercise  all 
the  powers  of  the  Commission. 

SECTION  12.     That  the  Commission   hereby  created  shall  have 

authority  to  inquire  into  the  management  of  the  busi- 

dnty*of*a)in-  "^^^  ^^  ^^^  common  carriers  subject  to  the  provisions 

mission  to  In-  of  this  act,  and  shall  keep  itself  informed  as  to  the 

quire  Into  busl-  ^  *^ 

ness  of  car-  manner  and  method  in  which  the  same  is  conducted, 

and  shall  have  the  right  to  obtain  from  such  common 
carriers  full  and  complete  information  necessary  to  enable  the  Com- 
mission to  perform  the  duties  and  carry  out  the  objects  for  which  it 
was  created;  and  the  Commission  is  hereby  authorized  and  required 

to  execute  and  enforce  the  provisions  of  this  act; 
Duty  of  dis-  ^^^f  upon  the  request  of  the  Commission,  it  shall  be 

to%Toiicu'ie^  the    duty    of    any    district    attorney    of    the    United 

under  direction        States  to  whom   the   Commission  may  api)lv  to  insti- 

of   Attorney-  ''       *  ^   ' 

GeneraL  tute  in  the  proper   court  and   to  prosecute  under  the 

direction  of  the  Attorney-General  of  the  United 
States  all  necessary  proceedings  for  the  enforcement  of  the  provisions 
of   this   act   and   for   the    punishment   of   all    violations    thereof,   and 

the  costs  and   expenses  of   such   prosecution   shall   be 

Power  of  Com-  paid  out  of  the  appropriation  for  the  expenses  of  the 

mission  to  re-  *                 -     ,       ,t    •      ,   ^^                          « 

quire  attend-  courts  of  tnc  United  States;  and  for  the  purposes  of 

ance  and   testl-  ...           x    i.i.      /-.            •      •           i     n    i_                            i^ 

mony   of  wit-  this  act  the  Commission  shall  have  power  to  require, 

ducUon*??  ^™'  by  subpoena,  the  attendance  and  testimony  of  wit- 
evldencc*"^  nesses  and  the  production  of  all  books,  papers,  tariffs, 

contracts,  agrocnionts,  and  documents  relating  to  any 
matter  under  investigation. 

Such   attendance  of  witnossos.  and  tho   production  of  such  docu- 
mentary   cvidojicc,    may   be    reijuircd    from   any    place 
Commission  ^^  t'»<^  United  States,  at  any  designated  place  of  hear- 

^f*coi?t8^o  "^'^       '"6-     ^"'^   ^"  ^'^^^  o^  disobedience  to  a  subpa'ua  the 

compel  wit-  Connnissioii.  or  anv  party  to  a   procccdinrr  before  the 

nesHes   to  nttena  -     i         .'  i  & 

and  testify.  Conjinission,  inay  invoke  tho  aid  of  any  court  of  thr 

United  States  in  requiring  the  attendance  and  testi 
mony  of  witnesses  and  the  production  of  l)ot»ks,  papers,  and  docu- 
ments under  the  provisions  of  this  section. 

And   any  of  tho   circuit   courts  of  the  United   States   within   tlin 

jurisdiction    of    which    such    inquiry    is    carried    on    may,    in    case    of 

contumacy    or    refusal    to    obey    a   subpa*na    issued    to 

Penalty  for  dis-       any  common   earrier  subject   to  the  provisions  of  this 

obedience    to   or-  .  .^  , 

der  of  the  court.       •^''^'    <^'*    ^tlier    person,    issue    an    order    requiring   sucli 

common  carrier  or  other  person  to  appear  before  said 

Commission    (and   produce  books  and   papers  if  so  ordered)   and  give 
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evidence  touching  the  matter  in  qnestion;  and  huv 
ciaiiu  that  failure    to    obey    such    order   of    the    court    may    be 

evidence  will  punished  by  such  court  as  a  contempt  thereof.     The 

iiate  wuriot'         claim  that  any  such  testimony  or  evidence  may  tend 
neBses   ^*^  ^^   criminate   the   person   giving  such   evidence  shall 

not  excuse  such  witness  from  testifying;  but  such 
evidence  or  testimony  shall  not  be  used  against  such  person  on  the 
trial  of  any  criminal  proceeding. 

The  testimony  of  any  witness  may  be  taken,  at  the  instance 
of  a   party  in  any  proceeding  or  investigation  depending  before   the 

Commission,  by  deposition,  at  any  time  after  a 
Testimony  may  causo  or  proceeding  is  at  issue  on  petition  and 
(ieposuion.^^  answer.     The   Commission  may  also   order  testimony 

to  be  taken  by  deposition  in  any  proceeding  or  in- 
vestigation pending  before  it,  at  any  stage  of  such  proceeding  or 
investigation.  Such  depositions  may  be  taken  before  any  judge  of 
any  oourt  of  the  United  States,  or  any  commissioner  of  a  circuit,  or 
any  clerk  of  a  district  or  circuit  court,  or  any  chancellor,  justice,  or 
jikI^c  of  a  supreme  or  superior  court,  mayor  or  chief  magistrate  of  a 
city,  judge  of  a  county  court,  or  court  of  common  pleas  of  any  of  the 
United  States,  or  any  notary  public,  not  being  of  counsel  or  attorney 
to  either  of  the  parties,  nor  interested  in  the  event  of  the  proceeding 
or  investigation.  Reasonable  notice  must  first  be  given  in  writing 
by  the  party  or  his  attorney  proposing  to  take  such  deposition  to  the 
oj»jK»sit('  i)arty  or  liis  attorney  of  record,  as  either  may  be  nearest, 
wliich  notice  sliall  state  the  name  of  the  witness  and  the  time  and 
|)la('('  of  the  taking  of  his  deposition.  Any  person  may  be  compelled 
to  apjx'ar  and  depose,  and  to  produce  documentary  evidence,  in  the 
same  manner  as  witnesses  may  be  compelled  to  appear  and  testify 
aii«l  pvo<hu-e  documentary  evidence  before  the  Commission  as  here- 
iulx'fdi'c   i)rovided. 

I'Atrv  person  deposing  as  herein  provided  shall  be  cautioned  and 
sworn    (or  aflirm.   if   lie   so   re(p.iest)    to   testify   the   whole  truth,  and 

shall  he  carefully  (Examined.  His  testimony  shall  be 
inkiiiK  deposi-  rediHcd  to  writing  by  the  magistrate  taking  the  de- 

^  ^"^*  p«tsiti<»n,   or   under    his   direction,    and   shall,   after   it 

lias  Iw.'ii  ro<lu<M(l  to  writing,  be  subscribed  by  the  deponent. 

It'  a  \\iiiirss  whose  testimony  may  be  desired  to  be  taken  by 
<l.'p(i.sit  ion  he  in  a  foreign  country,  the  deposition  may  be  taken 
hef.ire  an  oflicer  oi-  perst)n  designated  l)y  the  Commission,  or  agreed 
upon  l)y  file  p;irti<'s  Ity  sti])ulation  in  writing  to  be  filed  with  the 
Coniinissitui.  All  depositions  must  be  promptly  filed  with  the  Com- 
mission. 

Witnesses  whose  depositions  are  taken  pursuant  to  this  act,  and 
the    magistiate   or   other  oiHcer   taking   the   same,   shall  severally   be 
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entitled  to  the  same  fees  as  are  paid  for  like  services  in  the  courts 
of  the  United  States. 

SECTION  13.     That  any  person,  firm,  corporation,  or  association, 
or    any    mercantile,    agricultural,    or    manufacturing    society,    or    any 
body   politic    or    municipal    organization    complaining 
Complalnu  to  of  anything  done  or  omitted  to  be  done  by  any  com- 

H^°and**by  ^^^  carrier  subject  to   the  provisions  of  this  act  in 

whom  made.  contravention   of   the    provisions   thereof,   may   apply 

upon  carriers.  to   said   Commission   by   petition,  which   shall  briefly 

state  the  facts;  whereupon  a  statement  of  the  charges 
thus  made  shall  be  forwarded  by  the  Commission  to  such  common 
carrier,  who  shall  be  called  upon  to  satisfy  the  complaint  or  to  answer 
the  same  in  writing  within  a  reasonable  time,  to  be 
Reparation  by  specified  by  the  Commission.  If  such  common  car- 
inveatiffation.  ricr,  within  the  time  specified,  shall  make  reparation 

for  the  injury  alleged  to  have  been  done,  said  carrier 
shall  be  relieved    of  liability   to  the   complainant   only  for  the  par- 
ticular   violation    of    law    thus     complained     of.      If 
of^  wnfplatat'  ^^^^'^    carrier   shall    not   satisfy    the    complaint    within 

mi88?n^™'  ^^^^   *^^"^  specified,   or  there   shall   appear   to  be   any 

reasonable  ground  for  investigating  said  complaint, 
it  shall  be  the  duty  of  the  Commission  to  investigate  the  matters 
complained  of  in  such  manner  and  by  such  means  as  it  shall  deem 
proper. 

Said  Commission  shall  in  like  manner  investigate 

j'umpiainu  anv    complaint    forwarded    bv    the    railroad    commis 

forwarded  by  .,         ^  .      .     *      ^  ^,  n^        . 

State  Railroad         sioner  or  railroad  commission  of  any   State  or  Tcrri- 
Commlsslons.  ,  ^     ^,  ^       r-  ,  *•      • 

tory,    at    the   request    oi    sucli    commissioner    or   com- 

Inqu*r?e8*^by^'he       sion,  and  may  institute  any  inquiry  on  its  own  motion 

Commission  on         j,i  ^\^^y  same  manner  and  to  the  same  effect  as  though 
its  own  motion.  ^  * 

complaint  had  been   made. 

No  complaint  shall  at  any  time  be  dismissed  because  of  the 
absence  of  direct  damage  to  tlie  complainant. 

SECTION  14.  That  whenever  an  investigation  shall  be  made  by 
said  Commission,  it  shall  be  its  duty  to  make  a  report  in  writing 
in  respect  thereto,  which  shall  state  the  conclusions 
Reports  and  Of  the  Commission,  together  with  its  decision,  order, 

comnSssionf  ^  *  or  requirement  in  the  premises;  and  in  case  damages 
are  awarded  such  report  shall  include  the  findings  of 
fact  on  which  the  award  is  made. 

All  reports  of  investigations  made  by  the  Commission  shall  be 
entered  of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party 
who  may  have  complained,  and  to  any  common  carrier  that  may  have 
been  complained  of. 

The  Commission  may  provide  for  the  publication  of  its  reports 
and  decisions  in  such  form  and  manner  as  may  be  best  adapted  for 
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public  information  and  use,  and  such  authorized  publications  shall 
be  competent  evidence  of  the  reports  and  decisions  of  the  Commis- 
sion therein  contained  in  all  courts  of  the  United  States  and  of  the 
several  States  without  any  further  proof  or  authentication  thereof. 
The  Commission  may  also  cause  to  be  printed  for  eaiiy  distribution 
its  annual  reports. 

[Section  14.  That  whenever  an  'nvestigatlon  shall  be  made  by  said 
Commission,  it  shall  be  its  duty  to  make  a  report  in  writing  in  respect 
thereto,  which  shall  include  the  findingrs  of  fact  upon  which  the  con- 
clusions of  the  Commission  are  based,  together  with  its  recommendation 
as  to  what  roparation.  if  any,  should  be  made  by  the  common  carrier 
to  any  party  or  parties  who  may  be  found  to  have  been  injured;  and 
such  findings  so  made  shall  thereafter,  in  all  judicial  proceedings,  be 
deemed  prima  facie  evidence  as  to  each  and  every  fact  found. 

All  reports  of  invesiife'ations  made  by  the  Commission  shall  be  entered 
of  record,  and  a  copy  thereof  shall  be  furnislicd  to  the  party  who  may 
have  complained,  and  to  any  common  carrier  that  may  have  been  com- 
plained of. 

The  Commis<?ion  may  provide  for  the  publication  of  its  reports  and 
decisions  in  such  form  and  manner  as  may  be  best  adapted  for  public 
information  and  use,  and  such  authorized  publications  shall  be  competent 
evidence  of  the  lepoits  and  decisions  of  the  Commission  therein  con- 
tained, in  all  courts  of  the  ^nit^Ml  States,  and  of  the  several  States,  with- 
out any  further  jiroof  or  authentication  thereof.  The  Commission  may 
also  cause  to  be  printed  for  early  distribution  its  annual  reports.] 

SECTION  15.  That  the  Commission  is  authorized  and  em- 
powered, and  it  shall  be  its  duty,  whenever,  after  full  hearing  upon 

a  complaint  made  as  provided  in  section  thirteen  of 
cotniiiission  thls  Act,  or  upou  complalut  of  any  common  carrier, 

fo^iix  treason-  it  shall  be  of  the  opinion  that  any  of  the  rates^  or 
rn'te.  "'"^'"'"'"        charges  whatsoever,  demanded,  charged,  or  collected 

by  any  common  carrier  or  carriers,  subject  to  the 
provisions  of  this  Act,  for  the  transportation  of  persons  or  property 
as  defined  in  the  first  section  of  this  Act,  or  that  any  regulations  or 
practices  whatsoever  of  such  carrier  or  carriers  affecting  such  rates 
are  unjust  or  unreasonable,  or  unjustly  discriminatory,  or  unduly 
preferential  or  prejudicial,  or  otherwise  in  violation  of  any  of  the 
provisions  of  this  Act,  to  determine  and  prescribe  what  will  be  the 
just  and  reasonable  rate  or  rates,  charge  or  charges,  to  be  thereafter 
observed  In  such  case  as  the  maximum  to  be  charged;  and  what  regu- 
lation or  practice  in  respect  to  such  transportation  is  just,  fair,  and 
reasonable  to  be  thereafter  followed;  and  to  make  an  order  that  the 
carrier  shall  cease  and  desist  from  such  violation,  to  the  extent  to 
which  the  Comimssion  find  the  same  to  exist,  and  shall  not  thereafter 
publish,  demand,  or  collect  any  rate  or  charge  for  such  transportation 
in  excess  of  the  maximum  rate  or  charge  so  prescribed,  and  shall  con- 
form to  the  regulation  or  practice  so  prescribed.     All  orders  of  the 

Coininission,  except  orders  for  the  pajrment  of  money, 
!!ni','rs  T.f ^  the  ^^^'^^^  ^^^^  ctlect  withlu  such  reasonable  time,  not  less 

(\.miii!s.sinn  than  thirty  days,  and  shall  co^itinue  in  force  for  such 

period  of  time,  not  exceeding  two  years,  as  shall  be 
prescribed  in  the  order  of  the  Com>':lssion,  unless  the  same  shall  be 
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suspended  or  modified  or  set  aside  "by  the  Commission  or  be  sus- 
pended or  set  aside  by  a  court  of  competent  jurisdiction.  When- 
ever the  carrier  or  carriers,  in  obedience  to  such 
may°d"t*ermine  ®^*^®'  ®^  *^®  Commission  or  otherwise,  in  respect  to 
divisions  of  joint   rates,    fares,   or   charges,   shall   fail   to   agree 

among  themselves  upon  the  apportionment  or  division 
thereof,  the  Commission  may  after  hearing  make  a  supplemental 
order  prescribing  the  just  and  reasonable  proportion  of  such  joint 
rate  to  be  received  by  each  carrier  party  thereto,  which  order  shall 
take  effect  as  a  part  of  the  original  order. 

The  Commission  may  also,  after  hearing  on  a  complaint,  establish 
cummission  through  routes  and  joint  rates  as  the  maximum  to  be 

throuiTh^TOutea  Charged  and  prescribe  the  division  of  such  rates  as 
and  Joint  rates.  hereinbefore  provided,  and  the  terms  and  conditions 
under  which  such  through  routes  shall  be  operated,  when  that  may 
be  necessary  to  give  effect  to  any  provision  of  this  Act,  and  the  car- 
riers complained  of  have  refused  or  neglected  to  voluntarily  establish 
such  through  routes  and  joint  rates,  provided  no  reasonable  or  satis- 
factory through  route  exists,  and  this  provision  shall  apply  when  one 
of  the  connecting  carriers  is  a  water  line. 

If  the  owner  of  property  transported  under  this  Act  directly  or 

indirectly  renders  any  service  connected  with  such 

c«>nimissi<.ri  transportation,  or  furnishes  any  instrumentality  used 

airowances**^  therein,  the  charge  and  allowance  therefor  shall  be 

made  to  ship-         no  more  than  is  just  and  reasonable,  and  the  Commis- 

pcra   for   serv- 
ices, sion  may,   after  hearing  on  a   complaint,   determine 

what  is  a  reasonable  charge  as  the  maximum  to  be 
paid  by  the  carrier  or  carriers  for  the  service  so  rendered  or  for  the 
use  of  the  instrumentality  so  furnished,  and  fix  the  same  by  appro- 
priate order,  which  order  shall  have  the  same  force  and  effect  and  be 
enforced  in  like  manner  as  the  orders  above  provided  for  in  this 
section. 

The  foregoing  enumeration  of  powers  shall  not  exclude  any 
power  which  the  Commission  would  otherwise  have  in  the  making 
of  an  order  under  the  provisions  of  this  Act. 

[Section   15.     That  if   in   any   caso   in   whi<'h   an    inv^>st i^ation    shall   1)0 
made  by  said   Commission   it  shall  ])o  made  to  appear  to  the   satisfaction 
of    the    Commission.    oLlh-^r   li>'    the    testimony    of    witmsscs    or    oth^-r   evi- 
dence,   that   anythlnj?    lias    het  n    done    or   omittt'd    to    lir-    dom-    in    violation 
of  the  provisions   of  this   act.   or  of  any   law   eomiizaltlr    hy   said   Commis- 
sion,   by   any    common    carrier,    or    tliat    any    iajniy    or    dama^t-    has    been     jj 
sustained    by    the    party   oi-   iiaiti.'s    comi>lainiim.    or    by    other    p;irti«'S   ap-     fri 
grieved   in  cons'^iuence   of  any  siieh    \iolatinn.    it    shall   l»e   the   dnty   of   the     -q 
Commission    to    forthwilh    cause    a    coi»\    of    its    tcport    in    r«si»«Mt    thereto     jj\ 
to   be   delivered   to  such    common    r-arrier,    to^t-th-r    with    a    notice    to   said     > 
common  carrier  to  r-case  .md  <lesi^t  fi<»ni  siah   violation,  or  to  make  rcpa-     r 
ration   for  the   iniuiy  so  found   to   have   lK>«n   <lone,   o?-  both,    witlnn   a  rea-     HI 
sonable  time,   to  he  sy)e(i!ied   by  the  ( 'nnuni^sion ;   ai^d    il.   within    the    tim«'    \p 
specified,  it  shall  be  madr  to  ai)peaT-  to  t'.e  Comniissjon   that  such  er>mmon    I 
carrier   lias   ceased    from    such    violation    of    law.    aial    h;is    mad*-    rejtaiation    | 
for   the    injiirv    found    to    1;  i\-i'    bc.-n    done,    in    coinjiliance    with    th«-    r<'port    I 
and   notice   of   the   (.'ommission.    or   to   th*;   satisfaction   of    the    party   c(»m-    I 
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plaining,  a  statement  to  that  effect  ahall  be  entered  of  record  by  the 
Commission,  And  the  said  common  carrier  shall  thereupon  be  relieTed 
from  further  liability  or  penalty  for  such  particular  violation  of  law.] 

8EOTIOK  le.    That  if,  after  heazing  on  a  complaliit  mada  as 
provided  in  section  thirteen  of  this  Ac^  the  Com- 
oommteiai  miflsion  Shall  determine  that  any  party  eomplaiiiant 

SSfljSS^  is  entitled  to  an  award  of  damages  mider  tlie  pro- 

visions of  this  Act  for  a  violation  thereof,  the  Ckm- 
mission  shall  make  an  order  directing  the  carrier  to  pay  to  the  com- 
plainant tlie  sum  to  which  he  is  entitled  on  or  before  a  day  named. 
If  a  carrier  does  not  comply  with  an  order  for  the  payment  of 
money  within  the  time  limit  in  snch  order,  the  com- 
bri^Sf^rait  to  PlAliuuit,  or  any  person  for  whose  benefit  such  order 
co^l^wmrded  ^^^s  made,  may  file  in  the  drcoit  court  of  the  United 
States  for  the  district  in  which  he  resides  or  in  which 
is  located  the  principal  operating  office  of  the  carrier,  or  through 
which  the  road  of  the  carrier  runs,  a  petition  setting  forth  briefly 
the  causes  for  which  he  claims  damages,  and  the  order  of  the  Com- 
mission in  the  premises.  Such  suit  shall  proceed  in  all  respects  like 
other  civil  suits  for  damages,  except  that  on  the  trial  of  such  suit  the 
findings  and  order  of  the  Commission  shall  be  prima  fade  evidence 
of  the  facts  therein  stated,  and  except  that  the  petitioner  shall  not 
be  liable  for  costs  in  the  circuit  court  nor  for  costs  at  any  subsequent 
stage  of  the  proceedings  unless  they  accrue  upon  his  ^[ipeaL  If  the 
petitioner  shall  finally  prevail  he  shall  be  allowed  a  reasonable  attor- 
ney's fee,  to  be  taxed  and  coUected  as  a  part  of  the  costs  of  the  suit. 
All  complaints  for  the  recovery  of  damages  shall  be  filed  with  the 
Commission  within  two  years  from  the  time  the  canae  of  action  ac- 
crues, and  not  after,  and  a  petition  for  the  enforcement  of  an  order 
for  the  payment  of  money  shall  be  filed  in  the  circuit  court  within 
one  year  from  the  date  of  the  order,  and  not  after:  Provided,  That 
claims  accrued  prior  to  the  passage  of  this  Act  may  be  presented 
within  one  year. 

In  such  suits  all  parties  in  whose  favor  the  Commission  may 
have  made  an  award  for  damages  by  a  single  order  may  be  Joined  as 
plalntlifs,  and  all  of  the  carriers  parties  to  such  order  awarding  such 
damages  may  be  Joined  as  defendants,  and  such  suit  may  be  main- 
tained by  such  Joint  plaintiffs  and  against  such  Joint  defendants  in 
any  district  where  any  one  of  such  Joint  plaintiffs  could  maintain 
such  suit  against  any  one  of  such  Joint  defendants;  and  service  of 
process  against  any  one  of  such  defendants  as  may  not  be  found  in 
the  district  where  the  suit  is  brought  may  be  made  in  any  district 
where  such  defendant  carrier  has  its  principal  operating  office.  In. 
case  of  such  Joint  suit  the  recovery,  If  any,  may  be  by  Judgment  in 
favor  of  any  one  of  such  plaintiffs,  against  the  defendant  found  to 
be  liable  to  such  plaintiff. 
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Every  order  of  the  Commission  shall  be  forthwith  served  by 

mailing  to  any  one  of  the  principal  officers  or  agents 
Manner  of  aenr-  Of  the  carrier  at  his  usual  place  of  business  a  copy 
commMoDf'  thereof;  and  the  registry  mail  receipt  shall  be  prima 

facie  evidence  of  the  receipt  of  such  order  by  the 
carrier  in  due  course  of  mail. 

The  Commission  shall  be  authorized  to  suspend  or  modify  its 

orders  upon  such  notice  and  in  such  manner  as  it 
Commission  shall  deem  proper. 

Its^ordewf^  It  shall  be  the  duty  of  every  common  carrier, 

its  agents  and  employees,  to  observe  and  comply  with 
such  orders  so  long  as  the  same  shall  remain  in  effect. 

Any  carrier,  any  officer,  representative,  or  agent  of  a  carrier,  or 

any  receiver,  trustee,  lessee,  or  agent  of  either  of 
fanur?to%bey  them,  who  knowingly  fails  or  neglects  to  obey  any 
commiMion  order  made  under  the  provisions  of  section  fifteen  of 

this  Act,  shall  forfeit  to  the  United  States  the  sum 
of  five  thousand  dollars  for  each  offense.  Every  distinct  violation 
shall  be  a  separate  offense,  and  in  case  of  a  continuing  violation  each 
day  shall  be  deemed  a  separate  offense. 

The  forfeiture  provided  for  in  this  Act  shall  be  payable  into  the 
Treasury  of  the  United  States,  and  shall  be  recoverable  in  a  civil 
suit  in  the  name  of  the  United  States,  brought  in  the  district  where 
the  carrier  has  its  principal  operating  office,  or  in  any  district 
through  which  the  road  of  the  carrier  runs. 

It  shall  be  the  duty  of  the  various  district  attorneys,  under  the 

direction  of  the  Attomey-Gteneral  of  the  United 
Duty  of  dis-  States,  to  prosecute  for  the  recovery  of  forfeitures. 

trlct    attorneys  -,.  ^  ,  -  ,.  ^^  -     „   •. 

to  prosecute  The  costs  and  expenses  of  such  prosecution  shall  be 

of^i^iS'T  paid  out  of  the  appropriation  for  the  expenses  of  the 

courts  of  the  United  States.  The  Commission  may, 
with  the  consent  of  the  Attorney-General,  employ  special  counsel  in 
any  proceeding  under  this  Act,  paying  the  expenses  of  such  employ- 
ment out  of  its  own  appropriation. 

If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  Com- 
mission, other  than  for  the  payment  of  money,  while 
lommiBsion  or         ^^®  same  is  in  effect,  any  party  injured  thereby,  or 
injured  party  the  Commission  in  its  ovm  name,  may  apply  to  the 

circuit  court  for  circuit  court  in  the  district  where  such  carrier  has  its 
r^mmfsTion^s^'  principal  operating  office,  or  in  which  the  violation  or 
®''^*^'  disobedience  of  such  order  shall  happen,  for  an  en- 

forcement of  such  order.  Such  application  shall  be 
by  petition,  which  shall  state  the  substance  of  the  order  and  the 
resi>ect  in  which  the  carrier  has  failed  of  obedience,  and  shall  be 
served  upon  the  carrier  in  such  maimer  as  the  court  may  direct,  and 
the  court  shall  prosecute  such  inciuiries  and  make  such  investigations, 
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through  such  means  as  it  shall  deem  needful  in  the  ascertainment  of 
the  facts  at  issue  or  which  may  arise  upon  the  hearing  of  such  peti- 
tion. If,  upon  such  hearing  ss  the  court  may  determine  to  be  neces- 
sary, it  appears  that  the  order  was  regularly  made  and  duly  served, 
and  that  the  carrier  is  in  disobedience  of  the  same,  the  court  shall 
enforce  obedience  to  such  order  by  a  writ  of  injunction,  or  other 
proper  process,  mandatory  or  otherwise,  to  restrain  such  carrier,  its 
officers,  agents,  or  representatives,  froni  further  disobedience  of  such 
order,  or  to  enjoin  upon  it,  or  them,  obedience  to  the  same;  and  in 
the  enforcement  of  such  process  the  court  shall  have  those  powers 
ordinarily  exercised  by  it  in  compelling  obedience  to  its  writs  of  in- 
junction and  mandamus. 

From  any  action  upon  such  petition  an  appeal  shall  lie  by  either 

party  to  the  Supreme  Court  of  the  United  States,  and 

Apponis  shall  lu  such  court  the  case  shall  have  priority  in  hearing 

court!  ^"^""^""^       and   determination    over    aU    other    causes    except 

criminal  causes,  but  such  appeal  shall  not  vacate  or 

suspend  the  order  appealed  from. 

The  venue  of  suits  brought  in  any  of  the  circuit  courts  of  the 
United  States  against  the  Conmiission  to  enjoin,  set 
Venue  or  suits  aside,  annul,  or  suspend  any  order  or  requirement  of 
rSmKlion!'"'*  the  Commission  shaU  be  in  the  district  where  the  car- 
rier against  whom  such  order  or  requirement  may 
have  been  made  has  its  principal  operating  office,  and  may  be  brought 
at  any  time  after  such  order  is  promulgated.  And  if  the  order  or  re- 
quirement has  been  made  against  two  or  more  carriers  then  in  the 
district  where  any  one  of  said  carriers  has  its  principal  operating 
office,  and  if  the  carrier  has  its  principal  operating  office  in  the  Dis- 
trict of  Columbia,  then  the  venue  shall  be  in  the  district  where  said 
carrier  has  its  principal  office;  and  Jurisdiction  to  hear  and  determine 
such  suits  is  hereby  vested  iu  such  courts.  The  provisions  of  **An 
Act  to  expedite  the  hearing  and  determination  of 
KxiMMiitioii  net  suits  in  cquity,  and  so  forth,"  approved  February 
j',[7;,',j!,^t  7o^oi?''  eleventh,  nineteen  hundred  and  three,  shaU  be,  and 
?n  orrli'r  ^^.7  iIk"  ^^®  hcrcby,  made  applicable  to  all  such  suits,  includ- 
(oiumission.  ing  the  hearing  on  an  application  for  a  preliminary 

injunction,  and  are  also  made  applicable  to  any  pro- 
ceeding in  equity  to  enforce  any  order  or  requirement  of  the  Com- 
mission, or  any  of  the  provisions  of  the  Act  to  regulate  commerce 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all 
Acts  amendatory  thereof  or  supplemental  thereto.  It  shall  be  the 
duty  of  the  Attorney-General  in  every  such  case  to  file  the  certificate 
provided  for  in  said  expediting  Act  of  February  eleventh,  nineteen 
hundred  and  three,  as  necessary  to  the  application  of  the  provisions 
thereof,  and  upon  appeal  as  therein  authorized  to  the  Supreme  Court 
of  the  United  States,  the  case  shall  have  in  such  court  priority  in 
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hoaring  and  determination  over  all  other    causes    except    criminal 
causes:    Provided,  That  no  injunction,  interlocutory  order  or  decree 
suspending  or  restraining  the  enforcement  of  an  order 
^?o?eeding8  ^^  *^®  Commission  shall  be  granted  except  on  hearing 

to  restrain  after  uot  less  than  five  days'  notice  to  the  Commls- 

sion.  An  appeal  may  be  taken  from  any  interlocutory 
order  or  decree  granting  or  continuing  an  injunction  in  any  suit,  but 
shall  lie  only  to  the  Supreme  Court  of  the  United  States:  Provided 
further,  That  the  appeal  must  be  taken  within  thirty  days  from  the 
entry  of  such  order  or  decree  and  it  shall  take  precedence  in  the 
appellate  court  over  all  other  causes,  except  causes  of  like  character 
and  criminal  causes. 

The  copies  of  schedules  and  tariffs  of  rates,  fares,  and  charges, 
and   of   all   contracts,   agreements,   or   arrangements 
Tariffs  and  between  common  carriers  filed  with  the  Commission 

twi^'^carriers  as  herein  provided,  and  the  statistics,  tables,  and 
an  piiw[r'^^"^  figures  contained  in  the  annual  reports  of  carriers 
records.  made   to   the   Commission,   as   required  by  the   pro- 

visions of  this  Act,  shall  be  preserved  as  public 
records  in  the  custody  of  the  secretary  of  the  Commission,  and  shall 
be  received  as  prima  facie  evidence  of  what  they  purport  to  be  for 
the  purpose  of  investigations  by  the  Commission  and  in  all  judicial 
proceedings;  and  copies  of  or  extracts  from  any  of  said  schedules, 
tariffs,  contracts,  agreements,  arrangements,  or  reports  made  public 
records  as  aforesaid,  certified  by  the  secretary  under  its  seal,  shall  be 
received  in  evidence  with  like  effect  as  the  originals. 

Section  16a.     That  after  a  decision,   order,  or  requirement  has 
been  made  by  the  Commission  in  any  proceeding  any 
itebearin^fl  party  thereto  may  at  any  time  make  application  for 

romnTissidii.  rehearing   of   the   same,    or   any   matter   determined 

therein,  and  it  shall  be  lawful  for  the  Commission  in 
its  discretion  to  grant  such  a  rehearing  if  sufficient  reason  therefor 
be  made  to  appear.  Applications  for  rehearing  shall  be  governed  by 
such  general  rules  as  the  Commission  may  establish.  Ko  such  applica- 
tion shall  excuse  any  carrier  from  complying  with  or  obeying  any 
decision,  order,  or  requirement  of  the  Commission,  or  operate  in  any 
manner  to  stay  or  postpone  the  enforcement  thereof,  without  the 
special  order  of  the  Commission.  In  case  a  rehearing  is  granted  the 
proceedings  thereupon  shall  conform  as  nearly  as  may  be  to  the  pro- 
ceedings in  an  original  hearing,  except  as  the  Commission  may  other- 
wise direct;  and  if,  in  its  judgment,  after  such  rehearing  and  the  con- 
sideration of  all  facts,  including  those  arising  since  the  former  hear- 
ing, it  shall  appear  that  the  original  decision,  order,  or  requirement  is 
in  any  respect  unjust  or  unwarranted,  the  Commission  may  reverse, 
change,  or  modify  the  same  accordingly.  Any  decision,  order,  or  re- 
quirement made  after  such  rehearing,  reversing,  changing,  or  modify- 
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Ing  the  original  determination  shall  be  subject  to  the  same  provisiciis 
as  an  original  order. 

[Section  16.  That  whenever  any  common  carrier,  as  defined  In  and 
subject  to  the  provisions  of  this  act,  shall  violate,  or  refuse  or  neglect 
to  obey  or  perform  any  lawful  order  or  requirement  of  the  Commission 
created  by  this  act,  not  founded  upon  a  controversy  requiring  a  trial  by 
jury,  as  provided  by  the  seventh  amendment  to  the  Constitution  of  the 
United  States,  it  shall  be  lawful  for  the  Commission  or  for  any  company 
or  perFon  interested  in  such  order  or  requirement,  to  apply  in  a  summar>' 
way.  by  petition,  to  the  circuit  court  of  the  United  States  sitting  in  equity 
in  the  judicial  district  in  which  the  common  carrier  complained  of  has 
its  principal  office,  or  in  which  the  violation  or  disobedience  of  such  order 
or  requirement  shall  happen,  alleging  such  violation  or  disobedience,  as 
the  case  may  be;  and  the  said  court  shall  have  power  to  hear  and  deter- 
mine the  matter,  on  such  short  notice  to  the  common  carrier  complained 
of  as  the  court  shall  deem  reasonable;  and  such  notice  may  be  ser\'ed  on 
such  common  carrier,  his  or  its  officers,  agents,  or  servants  in  such 
manner  as  the  court  shall  direct;  and  said  court  shall  proceed  to  hear 
and  determine  the  matter  speedily  as  a  court  of  equity,  and  without 
the  formal  pleadings  and  proceedings  applicable  to  ordinary  suits  in 
equity,  but  in  such  manner  as  to  do  justice  in  the  premises;  and  to  this 
end  such  court  shall  have  power,  if  it  think  fit,  to  direct  and  prosecute 
in  such  mode  and  by  such  persons  as  it  may  appoint,  all  such  Inquiries 
as  the  court  may  think  needful  to  enable  it  to  form  a  just  judgment 
in  the  matter  of  such  petition;  and  on  such  hearing  the  findings  of  fact 
in  the  report  of  said  Commission  shall  be  prima  facie  evidence  of  the 
matters  therein  stated;  and  if  it  be  made  to  appear  to  such  court,  on 
such  hearing  or  on  report  of  any  such  i>erson  or  persons,  that  the  lawful 
order  or  requirement  of  said  Commission  drawn  in  question  has  been 
violated  or  disobeyed,  it  shall  be  lawful  for  such  court  to  issue  a  writ  of 
injunction  or  other  proper  process,  mandatory  or  otherwise,  to  restrain 
such  common  carrier  from  further  continuing  such  violation  or  dls- 
I  rtbcdIcMice  of  such  order  or  requirement  of  said  Commission,  and  enjoin- 
I  iiiR  obedience  to  tlie  same;  nrul  in  case  of  any  disobedience  of  any  such 
gS  writ  ui  injunction  or  other  i>aper  process,  mandatory  or  otherwise,  it 
H  shall  be  larvful  for  such  court  to  issue  writs  of  attachment,  or  any  other 
J I  process  of  said  court  incident  or  applicable  to  writs  of  injunction  or 
^1  other  proper  process,  mandatory  or  otherwise,  against  such  common 
III  I  carrier,  and  if  a  rori)oration.  ;mainst  one  or  more  of  the  directors,  officers. 
Q,  or  audits  of  the  ><ame,  or  at;ainst  any  owner,  lessee,  trustee,  receiver,  or 
Uj  other  person  failing  to  oV)ey  such  writ  of  injunction,  or  other  proper 
OCl    process,  mandatory  or  otherwise;  and  said  court  may,  if  it  shall  think  fit, 

■  make  an  order  directing  such  common  carrier  or  other  person  so  disobey- 
I  ine:  su<h  writ  of  injunction  or  oilier  proper  process,  mandatory  or  other- 
I  wise,  to  pa\  such  sum  of  money,  not  exceeding  for  each  carrier  or  person 
I   in  default  the  sum  of  i\\c  linndr(!d  dollar.s  for  every  day,  after  a  day  to  be 

named  in  the  order,  that  siieh  carrier  or  other  person  shall  fail  to  obey 
sueh  injunction  or  other  inoper  pro<n*ss,  mandatory  or  otherwise;  and 
such  moneys  shall  be  payable  as  the  court  shall  direct,  either  to  the  party 
complainint:  or  into  court,  to  abide  the  \dtimate  decision  of  the  court. 
or  into  the  Treasury;  atid  i>a\nierit  thereof  may.  without  prejudice  to  any 
other  morle  of  reeo\erin.t^  ilie  saTn(\  be  enforced  by  attachment  or  order 
in  the  nature  of  a  writ  of  execution,  in  like  manner  as  if  the  same  had 
been  reeo\  ered  l)y  a  final  decree  in  personam  in  such  court.  When  the 
snl)ject  in  dispute  shall  l)e  of  the  value  of  two  thousand  dollars  or  more. 
eilluT  i>art\  to  such  proee<Mlin.L;  ]>efore  said  court  may  appeal  to  the 
Supi'etTie  Court  ot  tlie  I'nited  Slates,  under  the  same  regulations  now 
jirovided  by  law  in  respect  of  security  for  such  appeal;  but  such  appeal 
shall  not  operate  lo  slay  or  supersede  the  order  of  the  court  or  the 
execution  of  any  \s  rit  or  process  tliei-eon;  and  such  court  may,  In  everj' 
such  matter,  ofd«  i-  the  iia>nn  tit  of  such  <M)sts  and  counsel  fees  as  shall 
be  deemed  r-'asonable.  \\'hen<\er-  an>  sucli  petition  shall  be  filed  or  pre- 
sented by  the  ( 'oinniissinn  it  shall  l»e  the  duty  of  the  district  attorney. 
under    the    direeii..n    ot    tlie    A  ltoniey-(;eneral    of    the    United    States,    to 

■  prosecute  the  same;    and   tlie  costs  and  expenses  of  such  prosecution  shall 
'    be    iiaid    out    of    the   appropria  t  i-.n    foj-    tlie    expenses   of   the    courts    of   the 
I    rnite.l    States. 
I  If    the    matters    in\  ol\-c,!    in    any    such    order    or   requirement    of    said 

Coniniission  are  foutabMl  upon  a  controversy  rciiuiring  a  trial  by  jury. 
as  pro\ided  bv  the  seventh  ane  ndment  to  the  Constitution  of  the  United 
States,  and  any  such  common  cairier  shall  violate  or  refuse  or  neglect 
to  obev  or  perform  the  same,  after  notice  given  by  said  Conimlsslon 
as   provided   in   the   fifteenth    section    of   this   act,    it   shall   be   lawful   for 
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any  company  or  person  Interested  in  such  order  or  requirement  to  apply 
in  a  summary  way  by  petition  to  the  circuit  court  of  the  United  States 
sitting:  as  a  court  of  law  in  the  judicial  district  In  which  the  carrier 
ccynplained  of  has  Its  principal  office,  or  In  which  the  violation  or  dis- 
obedience of  such  order  or  requirement  shall  happen,  alleging  such  vio- 
lation or  disobedience  as  the  case  may  be;  and  said  court  shall  by  its 
order  then  fix  a  time  and  place  for  the  trial  of  said  cause,  which  shall 
not  be  less  than  twenty  nor  more  than  forty  days  from  the  time  said 
order  is  made,  and  it  shall  be  the  duty  of  the  marshal  of  the  district  in 
which  said  proceeding  is  pending  to  forthwith  serve  a  copy  of  said  peti- 
tion, and  of  said  order,  upon  each  of  the  defendants,  and  it  shall  be  the  J 
duty  of  the  defendants  to  file  their  answers  to  said  petition  within  ten  !J[ 
days  after  the  service  of  the  same  upon  them  as  aforesaid.  At  the  trial  jj 
the  findings  of  fact  of  said  Commission  as  set  forth  in  its  report  shall  be  IJ 
prima  facie  evidence  of  the  matters  therein  stated,  and  if  either  party  "^ 
shall  demand  a  jury  or  shall  omit  to  waive  a  jury  the  court  shall,  by  its  ff| 
order,  direct  the  marshal  forthwith  to  summon  a  jury  to  try  the  cause;  q 
but  if  all  the  parties  shall  waive  a  jury  in  writing,  then  the  court  shall 
try  the  issues  in  said  cause  and  render  its  judgment  thereon.  If  the 
•subject  in  dispute  shall  be  of  the  value  of  two  thousand  dollars  or  more 
Hither  party  may  appeal  to  the  Supreme  Court  of  the  United  States  under 
the  same  regulations  now  provided  by  law  in  respect  to  security  for  such 
appeal;  but  such  appeal  must  be  taken  within  twenty  days  from  the  day 
of  the  rendition  of  the  judgment  of  said  circuit  court.  If  the  judgment 
of  the  circuit  court  shall  be  in  favor  of  the  party  complaining  he  or  they 
shall  be  entitled  to  recover  a  reasonable  counsel  or  attorney's  fee,  to  be 
fixed  bv  the  court,  which  shall  be  collected  as  part  of  the  costs  in  the 
ca.se.  For  the  purposes  of  this  act.  excepting  its  penal  provisions,  the  cir- 
cuit courts  of  the  United  States  shall  be  deemed  to  be  always  in  s<^ssion.] 

SECTION  17.  That  the  Commission  may  conduct  its  proceedings 
in  such  manner  as  will  best  conduce  to  the  proper  dispatch  of  busi- 
ness and  to  the  ends  of  justice.     A  majority  of  the  Commission  shall 

constitute  a  quorum  for  the  transaction  of  business, 
Interstate  Com-  ^"^  "^  Commissioner  shall  participate  in  any  hearing 
nierce  CommlB-  or  proceeding  in  which  he  has  any  pecuniary  interest, 
proc'edure.  Said   Commission   may,  from   time   to   time,  make  or 

amend  such  general  rules  or  orders  as  may  be  re- 
quisite for  the  order  and  regulation  of  proceedings  before  it,  includ- 
ing forms  of  notices  and  the  service  thereof,  which  shall  conform,  as 
nearly  as  may  be,  to  those  in  use  in  the  courts  of  the  United  States. 
Any  party  may  appear  before  said  Commission  and  be  heard,  in  per- 
son or  by  attorney.  Every  vote  and  official  act  of  the  Commission 
shall  be  entered  of  record,  and  its  proceedings  shall  be  public  upon 
the  request  of  either  party  interested.  Said  Commission  shall  have 
an  official  seal,  which  shall  be  judicially  noticed.  Either  of  the  mem- 
bers of  the  Commission  may  administer  oaths  and  affirmations  and 
sign  subpCBnas. 

SECTION  18.     That  each  Commissioner  shall  receive  an  annual 

salary  of  seven  thousand  five  hundred  dollars,  paya- 
Former 

salary  of  blc  in  the  same  manner  as  the  judges  of  the  courts 

commisslonew.  ^^  ^j^^  United  States.  The  Commission  shall  appoint 
a  secretary,  who  shall  receive  an  annual  salary  of  three  thousand  five 
hundred  dollars,  payable  in  like  manner.  The  Commission  shall  have 
authority  to  employ  and  fix  the  comi)ensation  of  such  other  employees 
as  it  may  find  necessary  to  the  proper  performance  of  its  duties. 
Until  otherwise  provided  by  law,  the  Commission  may  hire  suitable 
offices  for  its  use  and  shall  have  authority  to  procure  all  necessary 
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office  sii])plies.  Witm'ssca  summoned  before  the  Commission  shall  be 
paid  the  same  foes  and  mileage  that  are  paid  witnesses  in  the  courts 
of  the  United  States. 

All  of  the  expenses  of  the  Commission,  including  all  necessary 
expenses  for  transportation  incurred  by  the  Commissioners,  or  by 
their  employees  under  their  orders,  in  making  any  investigations,  or 
upon  official  business  in  any  other  places  than  in  the  city  of  Wash- 
ington, shall  be  allowed  and  paid  on  the  presentation  of  itemized 
vouchers  therefor  approved  by  the  chairman  of  the  Commission. 

SECTION  19.  That  the  principal  office  of  the  Commission  shall 
be  in  the  city  of  Washington,  where  its  general  session  shall  be  held; 
but  whenever  the  convenience  of  the  public  or  the 
Sessions  of  the  parties  may  be  promoted  or  delay  or  expense  pre- 
vented thereby,  the  Commission  may  hold  special  ses- 
sions in  any  ])art  of  the  United  States.  It  may,  by  one  or  more  of 
the  CommisHioners,  prosecute  any  inquiry  necessary  to  its  duties,  in 
any  part  of  the  Ignited  States,  into  any  matter  or  question  of  fact 
pertaining  to  the  business  of  any  common  carrier  subject  to  the  pro- 
visions of  this  act. 

SECTION   20.     That  the   Commission   is  hereby   authorized   to 
require  annual  reports  from  all  common  carriers  sub- 
auUmrS"to  J®c*  *o  *^6  provisions  of  this  Act.  and  from  the  own- 

ie()nirp  nnnuai  ers  of  all  railroads  engaged  in  interstate  commerce 
as  defined  in  this  act,  to  prescribe  the  manner  in 
which  such  reports  shall  be  made,  and  to  require  from  such  carriers 
specific  answers  to  all  questions  upon  which  the  Commission  may  need 
information.  Such  annual  reports  shall  show  in 
rr(><;r>rit)e(i  detail  the  amount  of  capital  stock  issued,  the  amounts 

n'i'imKr/\ti.orts.  paid  therefor,  and  the  manner  of  payment  for  the 
same;  the  dividends  paid,  the  surplus  fund,  if  any, 
and  the  number  of  stockholders;  the  funded  and  floating  debts  and 
the  interest  paid  thereon;  the  cost  and  value  of  the  carrier's  prop- 
erty, franchises,  and  equipments;  the  number  of  employees  and  the 
salaries  paid  each  class;  the  accidents  to  passengers,  employees,  and 
other  persons,  and  the  causes  thereof;  the  amounts  expended  for  im- 
provements each  year,  how  expended,  and  the  character  of  such 
improvements;  the  earnings  and  receipts  from  each  branch  of  busi- 
ness and  from  all  sources;  the  operating  and  other  expenses;  the  bal- 
ances of  profit  and  loss;  and  a  complete  exhibit  of  the  financial  opera- 
tions of  the  carrier  each  year,  Including  an  annual  balance  sheet. 
Such  reports  shall  also  contain  such  information  in  rQlati<m  to  rates 
or  regulations  concerning  fares  or  freights,  or  agreements,  arrange- 
ments, or  contracts  alfccting  the  same  as  the  Commission  may  require; 
and  the  Commission  may,  in  its  discretion,  for  the  purpose  of  oiabling 
it  the  better  to  carry  out  the  purposes  of  this  Act,  prescribe  a  period 
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of  time  within  which  all  common  carriers  subject  to  the  provisions 
of  this  Act  shall  have,  as  near  as  may  be,  a  uniform  system  of  ac- 
counts, and  the  manner  in  which  such  accounts  shall  be  kept. 

Said  detailed  reports  shall  contain  all  the  required  statistics  for 

the  period  of  twelve  months  ending  on  the  thirtieth 

Time  of  day  of  June  in  each  year,  and  shall  be  made  out 

filing   reports.  ■'  '        ' 

under  oath  and  filed  with  the  Commission,  at  its 
office  in  Washington,  on  or  before  the  thirtieth  day  of  September 
then  next  following,  unless  additional  time  be  granted  in  any  case  by 
the  Commission;  and  if  any  carrier,  person,  or  corporation  subject 
to  the  provisions  of  this  Act  shall  fail  to  make  and  file  said  annual 
reports  within  the  time  above  specified,  or  within  the  time  extended 
by  the  Commission  for  making  and  filing  the  same,  or  shall  fail  to 
make  specific  answer  to  any  question  authorized  by  the  provisions  of 
this  section  within  thirty  days  from  the  time  it  is  lawfully  required 
80  to  do,  such  parties  shall  forfeit  to  the  United  States  the  sum  of 
one  hundred  dollars  for  each  and  every  day  it  shall  continue  to  be  in 
default  with  respect  thereto.  The  Commission  shall 
m"a^°req!u?e  *^^°  ^*"^®  authority  to  require  said   carriers  to  file 

'""^nthiy  re-  monthly  reports  of  earnings  and  expenses  or  special 

reports  within  a  specified  period,  and  if  any  such  car- 
rier shall  fail  to  file  such  reports  within  the  time  fixed  by  the  Com- 
mission it  shall  be  subject  to  the  forfeitures  last  above  provided. 

Said  forfeitures  shall  be  recovered  in  the  manner  provided  for 
the  recovery  of  forfeitures  under  the  provisions  of  this  Act. 

The  oath  required  by  this  section  may  be  taken  before  any  per- 
son authorized  to  administer  an  oath  by  the  laws  of  the  State  In 
which  the  same  is  taken. 

The  Commission  may,  in  its  discretion,  prescribe  the  forms  of  any 
and  all  accounts,  records  and  memoranda  to  be  kept 

,   .  by  carriers  subject  to  the  provisions  of  this  Act,  in- 

(o III  mission  ^  ^  F  -J 

may  prtKcribe  cluding  the  accounts,  records,  and  memoranda  of  the 
comiTH'nnd  movement  of  traffic  as  well  as  the  receipts  and  ex- 

Jlersll^.th^r^'^^  penditures  of  moneys.  The  Commission  shall  at  all 
forms  unlawful.  times  havc  access  to  all  accounts,  records,  and 
memoranda  kept  by  carriers  subject  to  this  Act,  and 
it  shall  be  unlawful  for  such  carriers  to  keep  any  other  accounts, 
records,  or  memoranda  than  those  prescribed  or  approved  by  the  Com- 
mission, and  it  may  employ  special  agents  or  exam- 
S?nirhaie"  ^^^^^^  ^ho  shall  have  authority  under  the  order  of  the 

records*"  **"  Commlssloii  to  liispect  and  examine  any  and  all  ac- 

counts, records  and  memoranda  kept  by  such  carriers. 
This  provision  shall  apply  to  receivers  of  carriers  and  operating  trus- 
tees. 

In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier,  re- 
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ceiyer,  or  trustee  to  keep  imch  accbuntB,  records,  and  mamoranda  on 
tbe  books  and  in  the  manner  prescribed  by  tbe  Ck>nunis8ioD,  or  to  sab- 
mlt  sach  accounts,  records,  and  memoranda  as  are  kept  to  the  inspec- 
tion of  the  Oommlssl'on  or  any  of  its  authorized  agents  or  examiners, 
such  carrier,  receiver,  or  trustee  shall  forfeit  to  the  ITnited  States  the 
sum  of  five  hundred  dollars  for  each  such  offense  and  for  eadi  and 
every  day  of  the  continuance  of  such  offense,  such  forfeitures  to  be 
recoverable  in  the  same  manner  as  other  forfeitures  provided  for  in 
this  Act. 

Any  person  who  shall  willfully  make  any  false  entry  in  the  ac- 
counts of  any  book  of  accounts  or  in  any  record  or  memoranda  kept 
by  a  carrier,  or  who  shaU  willfully  destroy,  mutilate,  alter,  or  by  any 
other  means  or  device  falsify  the  record  of  any  such 
naM^  Meouita.  account,  record,  or  memoranda^  or  who  shall  wlllftilly 
neglect  or  fail  to  make  full,  true,  and  correct  entries 
in  such  accounts,  records;  or  memoranda  of  all  facts  and  transactions 
appertaining  to  the  carrier's  business^  or  shall  keep  any  other  accounts, 
records,  or  memoranda  than  those  prescribed  or  approved  by  the  Com- 
mission, shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  sub- 
ject, upon  conviction  in  any  court  of  the  States  of  competent  juris- 
diction, to  a  fine  of  not  lees  than  one  thousand  dollars  nor  more  than 
five  thousand  dollars,  or  imprisonment  for  a  term  not  lees  than  one 
year  nor  more  than  three  years,  or  both  such  fine  and  imprisonment. 

Any  examiner  who  divulges  any  fact  or  information  which  may 
come  to  his  knowledge  during  the  course  of  such  examinati<Hi,  ^oept 
in  so  far  as  he  may  be  directed  by  the  Commission  or  by  a  court  or 
judge  thereof,  shall  be  subject,  upon  conviction  in  any  court  of  the 
U&lted  States  of  competent  jurisdiction,  to  a  fine  of  not  more  than 
five  thousand  dollars  or  imprisomnent  for  a  term  not  exceeding  two 
years;  or  both. 

That  the  circuit  and  district  courts  of  the  UMted  States  shall 
have  jurisdiction,  upon  the  application  of  the  Attor- 
oourtB  may  ney-Oeneral  of  the  Uliited  States  at  the  request  of 

eoM^  ttS^'  ^e  commission,  alleging  a  f aUure  to  comply  with  or  a 
SrSriST  (rf  ^  violation  of  any  of  the  provisions  of  said  Act  to  psgu- 
mandamot.  late  commerce  or  of  any  act  supplementary  thereto  or 

amendatory  thereof  by  any  common  carrier,  to  issae  a 
writ  or  writs  of  mandamus  commanding  suCh  common  carrier  to  com- 
ply with  the  provisions  of  said  Acts,  or  any  of  them. 

And  to  carry  out  and  give  effect  to  the  provisions  of  said  Aets^ 

or  any  of  them,  the  Commission  is  hereby  anthor- 

comminion  izod  to  employ  special  agents  or  ^aminers  who  shall 

8ri««iai°ageota.        ^^^  power  to  administer  oaths,  examine  witnesses, 

and  receive  evidence. 

That  any  common  carrier,  railroad,  or  tranqiortaticm  company 
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receiving  property  for  transportation  from  a  point  in  one  State  to  a 

point  in  another  State  shall  issue  a  receipt  or  bill  of 

t^'Swyui"**"**         lading   therefor   and   shaU  be  liable   to  the  lawful 

of'iadinj  for  bolder  thereof  for  any  loss,  damage,  or  injury  to  such 

loss  or  damage       property  caused  by  it  or  by  any  common  carrier,  rail- 
to  property.  *-     *-       ^  ./  *        ^  » 

road,  or  transportation  company  to  which  such  prop- 
erty may  be  delivered  or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contracts,  receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company  from  the  liabil- 
ity hereby  imposed:  Provided,  That  nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing  law. 

That  the  common  carrier,  railroad,  or  transportation  company 
issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to  recover  from 
the  common  carrier,  railroad,  or  transportation  company  on  whose 
line  the  loss,  damage,  or  injury  shall  have  been  sustained  the  amount 
of  such  loss,  damage,  or  injury  as  it  may  be  required  to  pay  to  the 
owners  of  such  property,  as  may  be  evidenced  by  any  receipt,  judg- 
ment, or  transcript  thereof. 

[Section  20.  That  the  Commission  is  hereby  authorized  to  require 
annual  reports  from  all  common  carriers  subject  to  the  provisions  of 
this  act,  to  fix  the  time  and  prescribe  tiie  manner  In  wliicli  such  reports 
shall  be  made,  and  to  require  from  such  carriers  sjtecific  answers  to  all 
questions  upon  which  the  Commission  may  need  information.  Su<h  an- 
nual reports  shall  show  in  detail  the  amount  of  capital  stock  issued,  the 
amounts  paid  therefor,  and  the  manner  of  pa>inent  for  the  .same;  the 
dividends  paid,  the  surplus  fund,  if  any.  and  the  number  of  stockholders: 
the  funded  and  Moating  debts  ami  the  inierest  i)aid  theref)n;  tlie  cost  ai\tl 
value  of  the  carrier's  property,  franchi.'^es,  and  equipments;  the  number  jj 
of  employees  and  the  salary  paid  each  class;  the  amounts  expended  for  m 
impro\ements  each  year,  how  expended,  and  tlie  cliaracter  of  such  im-  "TJ 
provements;  the  earnings  and  receipts  from  each  branch  of  busine.ss  and  HI 
from  all  sources;  the  operating  and  other  ex|)enses;  the  balances  of  prortt  > 
and  loss;  and  a  complete  exhibit  of  llio  tinancial  oi>«  rations  of  tlie  carrier  r 
each  year,  including  an  annual  balance-slieet.  Such  reports  shall  also  ^ 
contain  such  information  in  relation  to  rates  or  i-egulations  concerning  O 
fares  or  freights,  or  agreements,  arransenienls.  or  c«"n tracts  with  other 
common  carriers,  as  the  Commission  may  rcfjuire;  and  the  said  Com- 
mission may,  within  its  discretion,  for  the  purp<ise  ot  enabling  it  the 
better  to  carry  out  the  purimses  of  this  act.  prescribe  (if  in  the  ()i)inion 
of  the  Commission  it  is  practicable  to  prescribe  such  tniiformity  and 
methods  of  keeping  accounts)  a  period  of  time  within  which  all  common 
carriers  subject  to  the  provisions  ot  this  act  shall  have,  as  near  as  may 
be,  a  uniform  system  of  accounts,  and  lh<-  manner  in  which  such  accounts 
shall  be  kept.] 

SECTION  21.     That  the  Conimiasion  shall,  on  or  before  the  first 
day  of  December  in  each  year,  make  a  report,  whicli  shall  be  trans- 
mitted to  Conjjfress,  and  copies  of  which  shall  be  dis- 
of°°Se* CoMlB-         tributod  as  are  the  other  reports  transmitted  to  Con- 
^^B  to  Con-  gress.     This  report  shall  contain  such  information  and 

data  collected  by  the  Commission  as  may  be  consid- 
ered of  value  in  the  determination  of  questions  connected  with  the 
regulation  of  commerce,  togetlier  with  sucli  recommendations  as  to 
additional  legislation  relating  thereto  as  the   Commission   may  deem 
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accessary;  and  the  names  and  compensation  of  the  persons  employed 
by  said  Commission. 

SECTION   22.     That   nothing  in   this   act  shall   prevent   the  car- 
riage,   storage,    or    handling    of    property    free    or    at    reduced    rates 

for  the  United  States,  State,  or  municipal  gov- 
PersoDB  and  ernments,     or     for     charitable     purposes,     or     to     or 

may  bo  carried        from    fairs   and    expositions    for    exhibition    thereat, 
difce«r^ates"  or    the    free    carriage    of     destitute    and    homeless 

persons  transported  by  charitable  societies,  and 
tlie     necessary    agents    employed     in     such     transportation,    or     the 

issuance  of  mileage,  excursion  or  commutation 
Mlleaee    ex-  passenger     tickets;     nothing     in     this     act     shall     be 

oursion  or  com-        construed    to     prohibit     any    common    carrier    from 

mutation    pa«-  '  / 

senger   tickets.         giving  reduced  rates  to  ministers  of  religion,  or    to 

riiunieipal  governments  for  the  transportation  of  indi- 
gent persons,  or  to  inmates  of  the  National  Homes  or  State  Homes  for 
Disabled  A^olunteer  Soldiers,  and  of  Soldiers'  and  Sailors'  Orphan 
Homes,  including  those  about  to  enter  and  those  returning  home  after 
discharge,  under  arrangements  with  the  boards  of  managers  of  said 
homes;    nothing  in   this  act   shall  be   construed   to  prevent  railroads 

from  giving  free  carriage  to  their  own  officers  and 
t^rnn^^fportnfion'^*'*^  employees,  or  to  prevent  the  principal  officers  of  any 
^"ui  l!o\  w^s  ""*^  railroad     company    or    companies    from    exchanging 

passes  or  tickets  with  other  railroad  companies  for 
their  officers  and  employees;  and  nothing  in  this  act  contained  shall  in 
any  way  abridge  or  alter  the  remedies  now  existing  at  common  law 
or  by  statute,  but  the  provisions  of  this  act  are  in  addition  to 
such  remedies:  rrinidcd^  That  no  pending  litigation  shall  in  any 
way    be    affected    by    this    act:     Provided,    fiMrther,    That    nothing   in 

tills  act  shall  prevent  the  issuance  of  joint  inter- 
Johit  Inter-  cliaut^j'able    five-thousand    mile    tickets,    with    special 

livf  tiiousand-  privileges    as    to    the    amount    of   free    baggage    that 

Miay     lie     carried     under     mileage     tickets     of     one 


Ani.MiDl   of  free 


thousand  or  more  miles.  But  before  any  common 
carrier,  subject  to  the  provisions  of  this  act,  shall 
issue  any  su<Ii  joint  interchangeable  mileage  tickets  with  special 
j)riviJcj^(s.  as  alOrcsaid.  it  shall  tile  with  the  Interstate  Commerce 
(•oinniission  cdpit's  of  tlie  Joint  tariflFs  of  rates,  fares,  or  charges  on 
wliich  sin'li  Joint  intcrchanj^caldc  mileage  tickets  are  to  be  based, 
to^H'thcr  with  specifications  of  tlie  amount  of  free  baggage  permitted 
to  be  «airit'(l  uiiilcr  siuli  tickets,  in  the  same  manner  as  common  car- 
riers arc  rc(|uir»-.|  to  do  witli  regard  to  other  joint  rates  by  section  six 
ot'  til  is  att;  and  all  the  provisions  of  said  section  six 
i»niiii(MtU'n  of  rcl.itiiH^   to   Joint    rates,   fares,   and   charges  shall   be 

rates,  r»  .1  '  o 

(.l)S(>rvc(l  l>y  said  common  carriers  and  enforced  by  the 
I  iitcistnlc   Conmierco   Coniniission   as  fully  with   regard  to   such  joint 
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interchangeable  mileage  tickets  as  with  regard   to  other  joint  rates, 
fares  and  charges  referred  to  in  said  section  six.     It  shall  be  unlawful 
for  any  common  carrier  that  has  issued  or  authorized  to  be  issued 
any   such   joint   interchangeable   mileage   tickets    to   demand,   collect, 
or    receive    from    any    person    or    persons    a    greater 
Sale  of  tickets.        or   less    compensation    for    transportation    of    persons 
or   baggage    under   such    joint    interchangeable    mile- 
age tickets   than   that   required   by    the   rate,   fare,   or   charge   speci- 
fi(Ml    in    the    copies    of    the   joint    tariff    of    rates,    fares,    or    charges 
filed    with    the    Commission    in    force    at    the    time. 
The   provisions   of   section   ten   of   this   act    shall   ap- 
ply to  any  violation  of  the  requirements  of  this  proviso. 

SECTION  23.  That  the  circuit  and  district  courts  of  the 
I'nitrd  States  shall  have  jurisdiction  upon  the  relation  of  any 
person  or  persons,  firm,  or  corporation,  alleging  such 
violation  by  a  couimon  carrier  of  nuy  of  the  pro- 
visions of  the  lU't  to  wliich  this  is  a  supplement 
an<]  all  acts  amendatory  tliereof,  as  prevents  the  rc: 
lator  from  having  interstate  traffic  moved  by  said 
common  carrier  at  the  same  rates  as  are  charged, 
or  u])on  terms  or  <'onditions  as  favoraljle  as  those 
given  by  said  common  carrier  for  like  traffic  under 
similar  conditions  to  any  other  sliipper,  to  issue  a 
"\vrit  or  writs  of  man<lamiis  against  said  common  car- 
rier, commanding  such  common  carrier  to  move  and  transi)ort  the  traf- 
fic, or  to  furnish  cars  or  other  facilities  for  transportation  for  the  party 
applying  for  the  writ;  rmvided,  That  if  any  question 
of  fact  as  to  the  pmpor  rom]»ensation  to  the  common 
carrier  for  the  service  to  le  cnf(»rcc(l  l)y  tlie  writ  is 
raised  by  the  ploadinjrs.  the  writ  of  peremptory  man 
damns  may  issue,  notwithstanding  such  question  of 
fact  is  undetcrniined,  upon  sucli  terms  as  to  security, 
jiaynient  of  money  into  the  court,  or  otlicrwise,  as  the  cj)urt  may  think 
proper,  j)«Miding  tlu'  determination  of  the  (piestion  of 
fact:  Pmiulcd,  That  the  remedy  lier(d)y  jriven  l)y 
writ  of  mandamus  sliall  l>e  cuniulativc,  and  shall  not 
l)e  held  to  exchule  or  intiMfere  with  otlu'r  remedies 
provided    ])y    tiiis    net    or    tlie    act    to    whicli    it    is    a 


Jurisdiction   of 

•NMirtS     to     iSRUO 

wrltB  of  per- 
•Miiptory    man- 
da  111  U8   com- 
iiiHtidlni;;   tbe 
luoTemont  of 
lijtorstnto    triif- 
rtr  or   the  fur- 
niHliini;   of   c-arH 
or  other   trans- 
IKirtatlon   fa- 
cilities. 
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Remedy  cu- 
mulative, and 
tihall  not  in- 
terfere with 
other  reme- 
dies provided 
by  the  act. 


supplement. 

SECTION    24 


CommlKKlon 
ruIarKed    to 
i^ven    mem- 
heiH   with    sal- 
aries of 
$10,000. 


That  the  Interstate  Commerce  Commission  is 
hereby  enlarged  so  as  to  consist  of  seven  members 
with  terms  of  seven  years,  and  each  shall  receive  ten 
thousand  dollars  compensation  annually.  The  quali- 
fications of  the  Commissioners  and  the  manner  of  the 
payment  of  their  salaries  shall  be  as  already  provided 
by  law.     Such  enlargement  of  the  Commission  shall  be 
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accomplished  througli  appointment  by  the  President*  by  and  with  the 
advice  and  consent  of  the  Senate,  of  two  additional  Intentate  Oom- 
merce  CommissionerB,  one  for  a  term  expiring  December  thirty-first^ 
nineteen  hundred  and  eleven,  one  for  a  texm  expiring  December  thirty- 
first,  nineteen  hundred  and  twelve.  The  terms  of  the  present  Commis- 
sioners, or  of  any  successor  appointed  to  fill  a  vacancy  caused  by  the 
death  or  resignation  of  any  of  the  present  Commissioners,  shall  expire 
as  heretofore  provided  by  law.  Their  successors  and  the  successors 
of  the  additional  Commissioners  herein  provided  for  shall  be  appointed 
for  the  full  term  of  seven  years,  except  that  any  person  appointed  to 
fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  term  of  the 
Commissioner  whom  he  shall  succeed.  Not  more  than  four  Commis- 
sioners shall  be  appointed  from  the  same  political  party. 

fin    the    foUowingr   sections — which    are    from    the    Hepburn    Act — the 
words   "this  Act"   refer  only  to   the  Hepburn  Act. — Eds. J 

ADDITIONAL   SECTION.     That  aU   existing  laws  relating  to 

'     the  attendance  of  witnesses  and  the  production  of 

witnem^an^         evidence    and    the    compelling    of   testimony   under 

ovwenoe*"  ®'  the     Act     to     regulate    commerce     and     all    Acts 

amendatory    thereof    shall    apply    to    any    and    all 

proceedings  and  bearings  under  this  Act. 

ADDITIONAL  SECTION.     That  all  laws  and  parts  of  laws  in 

conflict  with  the  provisions  of  this  Act  are  hereby 

repealed"^  ^*^'       repealed,  but  the  amendments  herein  provided  for 

shall  not  affect    causes  now  pending  in  courts  of  the 

United  States,  but  such  causes  shall  be  prosecuted  to  a  conclusion  in 

the  manner  heretofore  provided  by  law. 

ADDITIONAL  SECTION.     That  this  Act  shall  take  effect  and  be 
in  force  from  and  after  its  passage.''' 

A)»|)r(»\orl   Fr])niMry   11.   ISST;    aniendod   March  2,   1889;     Febniary 
IM.   IslM;   iM'l.niary  S,  1895,  and  June  29,  1906. 

*N<itr.      I'y  .1   joint    rosolntion   adopted   after  the  passape  of   the   Hep- 
I'liiti  -\(  t.  it   was  iMoxided  that  tliis  ad  .should  go  Into  effect  60  days  aflt*r 


THE  ELKINS  ACT. 

As  Amended. 

[Hepburn  bill  amendments  in  bold-faced  type.     See  explanatory 
note  on  page  4.] 

An  Act  to  further  regulate  commerce   with   foreign   nations   and   among   the 
states. 

Be  it  ciuicted  by  the  Senate  and  House  of  Eepresentatives  of  the 
United  States  of  America  in  Congress  assembled: 

SECTION  1.    That  anything  done  or  omitted  to  be  done  by  a 
corporation  common  carrier,   subject  to  the   Act  to   regulate   com- 
merce  and  the  Acts   amendatory  thereof,  which,  if 
Whatconau-  done   or   omitted   to   be   done   by    any    director   or 

tiites  a  nilsde-  ^  .^  ^  ^^^, 

ineanor  on  the  Officer  thereof,  or  any  receiver,  trustee,  lessee,  agent, 

po/atioo!  ^^^  or  person  acting  for  or  employed  by  such  corpora- 

tion, would  constitute  a  misdemeanor  under  said  Acts 
or  under  this  Act,  shall  also  be  held  to  be  a  misdemeanor  committed 
by  such  corporation,  and  upon  conviction  thereof  it  shall  be  subject 
to  like  penalties  as  are  prescribed  in  said  Acts  or  by  this  Act  with 
reference  to  such  persons,  except  as  such  penalties  are  herein  changed. 
The  willful  failure  upon  the  part  of  any  carrier  subject  to  said  Acts 
to  file  and  publish  the  tariffs  or  rates  and  charges 
ra^nur?t?flie  ^  required  by  said  Acts  or  strictly  to  observe  such 

tariffi^'^*  tariffs  until  changed  according  to  law,  shall  be  a  mis- 

demeanor, and  upon  conviction  thereof  the  corpora- 
tion offending  shall  be  subject  to  a  fine  of  not  less  than  one  thou- 
sand dollars  nor  more  than  twenty  thousand  dollars  for  each  offense; 
and  it  shall  be  unlawful  for  any  person,  persons,  or  corporation  to 
offer,  grant,  or  give,  or  to  solicit,  accept,  or  receive 
Rebates  and  any  rebate,  concession,  or  discrimination  in  respect 

foJbidden?  "°  to  the  transportation  of  any  property  in  interstate  or 

foreign  commerce  by  any  common  carrier  subject  to 
said  Act  to  regulate  commerce  and  the  Acts  amendatory  thereof 
whereby  any  such  property  shall  by  any  device  whatever  be  trans- 
ported at  a  less  rate  than  that  named  in  the  tariffs  published  and 
filed  by  such  carrier,  as  is  req\iired  by  said  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereof,  or  whereby  any  other  advantage 
is  given  or  discrimination  is  practiced.  Every  person 
Penalty  of  or  corporation,  whether  carrier  or  shipper,  who  shall 

natural  per- 

Kon  or  corpora-  knowingly  Offer,  grant,  or  give,  or  solicit,  accept,  or 

tlonforre-  1.1.^  j.     _•     . 

imtee— line.  receive  any  such  rebates,  concession,   or  discrimina- 

tion shall  be  deemed  guilty  of  a  misdemeanor,  and 
575 
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on  conviction  tbereof  shall  be  punished  by  a  fine  of  not  less  than  one 
thousand  dollars  nor  more  than  twenty  thousand  dollars:     Provided, 

That  any  person,  or  any  ol0.cer  or  director  of  any* 
Additional  Corporation  subject  to  the  provisions  of  this  Act,  or 

imtura'i  per-  the  Act  to  regulate  commerce  and  the  Acts  amends^ 

me^.**"^'^*'^"  tory  thereof,  or  any  receiver,  trustee,  lessee,  agent, 

or  person  acting  for  or  employed  by  any  such  cor- 
poration, who  shall  be  convicted  as  aforesaid,  shall,  in  addition  to  the 
fine  herein  provided  for,  be  liable  to  imprisonment  in  the  penitmtiary 
for  a  teim  of  not  exceeding  two  years,  or  both  such  fine  and  imprison- 
ment, in  the  discretion  of ,  the  court.    Every  violation  of  this  section 

shall  be  prosecuted  in  any  court  of  the  United  States 
J'mns  of'""  '*'  having  jurisdiction  of  crimes  within  the  district  in 
offmsos  under  which  such  Violation  was  committed,  or  through  which 

this  section,  ^  ^ 

the  transportation  may  have  been  conducted;  and 
whenever  the  offense  is  begun  in  one  jurisdiction  and  completed  in 
another  it  may  be  dealt  with,  inquired  of,  tried,  determined,  and  pun- 
ished in  either  jurisdiction  in  the  same  manner  as  if  the  offense  had 
been  actually  and  wholly  committed  therein. 

In  construing  and  enforcing  the  provisions  of  this  section,  the  act, 

omission,  or  failure  of  any  officer,  agent,  or  other  per- 
auonrsVaii'^bo  ^^^  acting  for  or  employed  by  any  conmion  carrier,  or 

cllr  'VrnUoiJ'''^  shipper,  acting  within  the  scope  of  his  employment, 

shall  in  every  case  be  also  deemed  to  be  the  act,  omis- 
sion, or  failure  of  such  carrier  or  shipper  as  well  as  that  of  the  person. 
Whenever  any  carrier  files  with  the  Interstate  Ck)mmerce  Conunission 
or  publishes  a  particular  rate  under  the  provisions  of  the  Act  to  regu- 
late commerce  or  Acts  amendatory  thereof,  or  participates  in  any 

rates  so  filed  or  published,  that  rate  as  against  such 
iMii'iisiud  carrier,  its  officers  or  agents,  in  any  prosecution  begun 

h';!'!ii'r..t('.  under  this  Act  shall  be  conclusively  deemed  to  be  the 

legal  rate,  and  any  departure  from  such  rate,  or  any 
ofler  to  depart  therefrom,  shall  be  deemed  to  be  an  offense  under  this 
section  of  this  Act. 

Any  person,  corporation,  or  company  who  shall  deliver  property 
for  interstate  transportation  to  any  common  carrier,  subject  to  the 

provisions  of  this  Act,  or  for  whom  as  consignor  or 
Ariiiiionni  Consignee,  any  such  carrier  shall  transport  property 

p!  I-  ''fnrfjifnn'         ^^o"^  oYiB  State,  Territory,  or  the  District  of  Colum- 
nnmunt  of''  "^  l^ia  to  any  other  State,  Territory,  or  the  District  of 

r^'hnw.  Columbia,  or  foreign  country  who  shall  knowingly  by 

employee,  agent,  officer,  or  otherwise,  directly  or  in- 
directly, by  or  through  any  means  or  device  whatsoever,  receive  or 
accept  from  such  common  carrier  any  sum  of  money  or  any  other  valu- 
able consideration  a?;  a  rebate  or  offset  against  the  regular  charges 
for  transportation  of  such  property,  as  fixed  by  the  schedules  of  rates 
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provided  for  in  this  Act»  shall  in  addition  to  any  penalty  provided 
by  this  Act  forfeit  to  the  United  States  a  sum  of  money  three  times 
the  amount  of  money  so  received  or  accepted  and  three  times  the' 
value  of  any  other  consideration  so  received  or  accepted,  to  be  ascer- 
tained by  the  trial  court;  and  the  Attorney-General  of  the  United 
States  is  authorized  and  directed,  whenever  he  has  reasonable  grounds 
to  believe  that  any  such  person,  corporation,  or  company  has  know- 
ingly received  or  accepted  from  any  such  common  carrier  any  sum 
of  money  or  other  valuable  consideration  as  a  rebate  or  offset  as  afore- 
said, to  institute  in  any  court  of  the  United  States  of  competent  juris- 
diction, a  civil  action  to  collect  the  said  sum  or  sums  so  forfeited  as 
aforesaid;  and  in  the  trial  of  said  action  all  such  rebates  or  other 
considerations  so  received  or  accepted  for  a  period  of  six  years  prior 
to  the  commencement  of  the  action,  may  be  included  therein,  and  the 
amount  recovered  shall  be  three  times  the  total  amount  of  money, 
or  three  times  the  total  value  of  such  consideration,  so  received  or 
accepted,  or  both,  as  the  case  may  be. 

rf?ection  1.     That  anything:  done  or  omitted  to  be  done  by  a  corpora- 
tion  common    c.irrler.   subject   to   the   Act   to  reguhite  commerce  and   the 
Acts  amendatory   thereof  which,    if   done   or   omitted   to   be   done  by  any 
director  or  ofticor  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  per- 
s«in  acting  for  or  employed  ])y  such  corporation,   would   constitute  a   mis- 
demeanor under  said  Acts  or  under   this  Act  shall  also  be  held  to  be  a    i 
misdemeanor  committed  by  such  corporation,  and  upon  conviction  thereof 
it  shall  be  subject  to  like  penalties  as  are  prescribed  in  said  Acts  or  by 
tliis   Act    with    reference    to    such    persons   except    as  such    penalties    are 
herein  changed.     The  willful  failure  upon  the  part -of  any  carrier  subject 
to   said    Acts    to    file   and    ])Ublish    th».'  tariffs  or  rates  and  charges  as  re-    ' 
quired    by    said    Acts    or    strictly    to    observe    such    tariffs    until    change<l    I 
according   to   law.    shall   be   a   misdemeanor,   and   upon    conviction    thereof 
the  corporation   offending  shall  ])e  subject  to  a   fme  of  not   less  than   one    ' 
thousand  dollars  nor  nioro  than  t\v<'nty  thousand  dollars  for  each  offense:    i 
and  it  shall  be  unlawful  for  any  person,   persons,   or  corporation   to  offer, 
grant,   or  give  or  to  solicit,   accept,   or  rec«-ive  any  rebate,   concession,   or 
discrimination   in   respect  of  the  transportation   of  any   i)roperty  in   inter-    j 
state  or  foreign  commerce  by  any  common  canier  subject  to  .said  Act  to    L, 
regulate   commerce   and   the  Acts   amendatory   thereto   wherel)y  any   such    ;  jjj 
property    shall    by    any    device    wliatcver   be    transj^orted    at   a    less   rate    i  ^j 
than  that  named   in   the   tariffs  publish*  d  and   filed   by  such  carrier,   as  is    I  jn 
required    by    said    Act    to    regulate    commerce    and    the    Acts    amendatory     > 
thereto,    or   whereby   any   otiier   adv.intage    is   given    or   discrimination    is    ir 
practiced.      Every   p(r.^  )n    or   corporation    who    shall    offer,    grant,    or   give    |m 
or  solicit,  accei)t  or  receive  any  such  rebntcs.  concession,  or  discrimination    ,D 
snail  be  deemed  guilty  of    i   misdemeanor,  and  on  conviction   thereof  sliall     * 
be   punished    by   a   fine   ol    not    less    than    one    thousand    dollars    nor   more    ' 
than    twenty    thousand    dollars.       In    all    convictions    occurring    after    the 
l;ass.'ige  of   this   Act    for   (MTcn.^^cs    und<  r   said    Acts    to   regulate   commerce, 
whether  committed  l)eIo]-.>  oi-  aftf^r  ili<-  p;}^fi:i:;o  of  this  Act.  or  for  offenses 
under   this   section,    nf>   penilty   <^\r.\]]    bo    imposed    on    the    convicted    i)arty 
other  than    the   fine   pjcscrilM  d    l>y  Jaw,    imi)risoiimcnt   wherever   now    ttc- 
scribof]   as   part   of   the   penalty    bcin<:    licreliy   abolislied.      lOvery   violation 
of    this   section    shall    lie    piosccutcd    in    any    court    of    the    TTnited    States 
having  jurisdiction    of  crinx  s   \Aitliin    the   district   in    which    such   violation 
was  committed  or  through   ^^llich   the  transportation   may  have  been   con- 
ducted; and   whenever  the  oti.nse   is  ])cf-;un   in   one  jurisdiction   and   com- 
pleted in  another  it  may  be  <:calt  with,  inqniit-d  of.  tried,  determined,  and 
punished    in    either    jurisdiction    in    the    Fame    manner    as    if    the    offense 
had    been    actually    an.l    wliolly    committ*>d    tiiercin. 

In  construing  atid  ••nforcing  tiie  provisions  of  this  section  the  act. 
omission,  or  failure  of  any  o(tic<'r.  agent,  or  otlier  i^erson  acting  for  or 
employed  by  any  coniTnon  carrier  acting  wltliin  tlie  scop*-  of  hi.s  employ- 
ment shall  in  evcr\-  case  be  also  deom(Hi  to  b<'  tlie  act,  ondssion.  or  failure 
of  such  can  i<r  as  well  as  that  of  (lie  person.  \Vhene\er  any  carrier  files 
with   the  Interstate  Comnierce  C'onunission   or  publishes  a  particular  rate 
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under  the  provisions  of  the  Act  to  reg^ulate  commerce  or  Acts  amendatory 
thereto,  or  participates  in  any  rates  so  filed  or  published,  that  rate  as 
against  such  carrier,  Its  officers,  or  agents  In  any  prosecution  be^un  under 
this  Act  shall  be  conclusively  deemed  to  be  the  legal  rate,  and  any  de- 
parture from  such  rate,  or  any  offer  to  depart  therefrom,  shall  be  deemed 
to  be  an  offense  under  this  section  of  this  Act.] 

SECTION  2.     That  in  any   proceeding  for  the  enforcement  of 

the  provisions  of  the  statutes  relating  to  interstate  commerce,  whether 

,  ,  such  proceedings  be  instituted  before  the  Interstate 

PersoDB  inter-  ^  ^  ,  .    .      „        . 

ested  In  cases  Commerce    Commission    or    be    begun    originally    m 

parties  and  any  circuit  court  of  the  United  States,  it  shall  be 

ject"to1)rder8  lawful  to  include  as  parties,  in  addition  to  the  car- 

er decrees.  j.jgj.^  j^jj  persons   interested  or  affected  by  the  rate, 

regulation,  or  practice  under  consideration,  and  inquiries,  investiga- 
tions, orders,  and  decrees  may  be  made  with  reference  to  and  against 
such  additional  parties  in  the  same  manner,  to  the  same  extent,  and 
subject  to  the  same  provisions  as  are  or  shall  be  authorized  by  law 
with  respect  to  carriers. 

SECTION   3.     That  whenever  the  Interstate  Commerce  Commis- 
sion shall  have  reasonable  ground  for  belief  that  any  common  carrier 
is  engaged  in  the  carriage  of  passengers  or  freight 
rn7oTifor"r?8-*°  traffic   between   given   points   at   less   than   the   pub- 

trnin  departures        lished  ratcs  on  file,  or  is  committing  any  discrimina- 

from  published  ,  ^      ,.,,         ,        ,  ....  ,  .     , 

rates  or  any  tions  forbidden  by  law,  a  petition  may  be  presented 

probibited  by  alleging  such  facts  to  the  circuit  court  of  the  United 

cirriers'and  States    sitting    in    equity    having    jurisdiction;    and 

estvd^Vtrafflc  when  the  act  complained  of  is  alleged  to  have  been 

coinmitted  or  as  being  committed  in  part  in  more 
than  one  judicial  district  or  State,  it  may  be  dealt  with,  inquired  of, 
tried,  and  determined  in  either  such  judicial  district  or  State,  where- 
upon it  shall  be  the  duty  of  the  court  summarily  to  inquire  into  the 
circumstances,  upon  such  notice  and  in  such  manner  as  the  court  shall 
direct  and  without  the  formal  pleadings  and  proceedings  applicable 
to  ordinary  suits  in  equity,  and  to  make  such  other  persons  or  cor- 
porations parties  tliereto  as  the  court  may  deem  necessary,  and  upon 
l)cing  satisfied  of  the  truth  of  the  allegations  of  said  petition  said 
court  sliall  enforce  an  observance  of  the  published  tariffs  or  direct 
and  require  a  discontinuance  of  such  discrimination  by  proper  orders, 
writs,  and  process,  which  said  orders,  writs  and  process  may  be  en- 
forceable as  well  against  tlie  parties  interested  in  the  traffic  as  against 
the  carrier,  sulgect  to  the  right  of  appeal  as  now  provided  by  law. 
Sucb  proceed-  ^t  sliall  be  the  duty  of  the  several  district  attorneys 

prtnc^mliVniL  <'f    ^^'^    T'nited    States,    whenever    the    Attorney-Gen- 

for  rocovery  of  ,.ral   shall    direct,  either  of  his  own  motion  or  upon 

(Inniagcs  or  *^ 

other  action.  the  request  of  the  Interstate  Commerce  Commission, 

to  institute  and  prosecute  such  proceedings,  and  the  proceedings  pro- 
vided for  by  this  Act  shall  not  preclude  the  bringing  of  Suit  for  the 
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recovery  of  damages  by  any  party  injured,  or  any  other  action  pro- 
vided by  said  Act  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  entitled  An   Act   to   regulate  commerce   and   the  Acts 

amendatory  thereof.  And  in  proceedings  under  this 
attendance  and  Act  and  the  Acts  to  regulate  commerce  the  said 
wftnSBesand  courts  shall   have   the   power   to    compel   the   attend- 

books^MdVa'  ^°^®  °^  witnesses,  both  upon  the  part  of  carrier  and 

pera  In  coorta.  th^  shipper,  who  shall  be  required  to  answer  on  all 

subjects  relating  directly  or  indirectly  to  the  matter  in  controversy, 
and  to  compel  the  production  of  all  books  and  papers,  both  of  the 
carrier  and  the  shipper,  which  relate  directly  or  indirectly  to  such 

transaction;  the  claim  that  such  testimony  or  evi- 
tesUfying  wit-  dence    may    tend    to    criminate    the    person    giving 

°*"*"-  such    evidence    shall    not    excuse    such    person    from 

testifying  or  such  corporation  producing  its  books  and  papers,  but 
no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  transaction,  matter,  or  thing  con- 
cerning which   he   may  testify   or   produce   evidence   documentary   or 

otherwise  in  such  proceeding:  Provided,  That  the 
to  apply  in  provisions  of  an   Act   entitled   **An   Act   to   expedite 

cuted  under  ^^^^  hearing  and  determination  of  suits  in  equity  pend- 

tirney-^Generll*  ^"S  ^^  hereafter  brought  under  tlie  Act  of  July  scc- 

in  name  of  In-  ond,  eighteen  hundred   and   ninety,   entitled  'An   Act 

terstate  C5om-  J       &  ►  > 

tnerce  Ck>mmi8-  to  protect   trade   and  commerce  against   unlawful   re- 

straints and  monopolies,^  'An  Act  to  regulate  com- 
merce,' approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  any  other  Acts  having  a  like  purpose  that  may  be  hereafter 
enacted,  approved  Fel:)ruary  eleventh,  nineteen  hundred  and  three," 
shall  apply  to  any  case  prosecuted  under  the  direction  of  the  Attorney- 
General  in  the  name  of  the  Interstate  Commerce  Commission. 

SECTION  4.  That  all  Acts  and  parts  of  Acts  in  conflict  with 
the  provisions  of  this  Act  are  hereby  repealed,  but  such  repeal  shall 
Conflictlne  "'^^  affect  causes  now  pending  nor  rights  which  have 

lawB  repealed.  already  accrued,  but  such  causes  shall  be  prosecuted 

to  a  conclusion  and  such  rights  enforced  in  a  manner  heretofore  pro- 
vided by  law  and  as  modified  l»y  the  provisions  of  this  Act. 

SECTION  5.     That  this  Act   shall  take  effect  from  its  passage. 

Approved  February  19,  19n;5;  amended  June  29,  1906. 
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